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PREFACE.

This work is entirely different, both in arrangement and

scope, from my Commentary on the Penal Code, which

it will supersede. It is divided into two parts. The first

contains the Indian Penal Code, with some notes, which

seemed most suitably placed in connection with the text.

References are appended to every section which is discussed

in Part II., so as to enable the reader to find at once every-

thing that has been said about it. In Part II. I have

attempted to offer a methodized view of the Criminal Law
at present administered in India, so far as it is based on
the Penal Code, the Criminal Procedure Code, and the

Evidence Act. I have not touched upon Local and Special

Acts. I have only dealt with Procedure so far as it affects

the actual trial and matters incident thereto.

.

It will be observed that I have made a more extensive

use of the decisions of the Civil Courts than is usual in

works on Criminal Law. This seems to me necessarily to

follow from a perception of the fact that Criminal Law is

itself only a br^ch of the general law of the country.

With the exception of purely statutory offences, nothing
18 a crime which has not previously been a wrong, and in

most cases, before the accused can be convicted of a crime,

it is necessary to show that he has committed an act which
would be treated as illeg{^ by a Civil Court. In England,
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where knowledge is highly specializedi and where every

practitioner has ready access to extensive librariesi it may

be siiflScient to cite decisions of the Criminal Courts. In

India, where, outside of the Presidency Towns^ law books

are unattainable, both Advocates and Judges will, I think,

be assisted by being supplied with information of a more

wide and ample character.

It may, perhaps, be charged against me, that I have

adopted a line of discussion, which hc^ frequently been

reprobated«by the Judicial Committee—that of attempting

to explain the Code by reference to English authorities.

My chief answer must be that, in doing so, I am following

the example of the Indian Courts, as will be seen in every

volume of their reports. It is quite certain that whenever

an appeal is preferred to the High Courts, if any question

of law is not covered by Indian authority, it will be dis-

cussed with reference^ to English text-books and decisions.

I have attempted to supply the local Bar and Bench with
the authorities by which their proceedings will undoubtedly
be tested on appeal. In most cases, however, the objection
is itself inapplicable. The Penal Code supplies a series
of clear and definite rules, which are to be found in numbered
sections, instead of having to be hunted for through a
library of law books. The application of the rules depends
upon the facts of each case, which shade away by infinite
degrees from absolute certainty to the slightest suspicion.
In such cases the recorded experience of centuries of
English experts must be of the highest importance.

I have to acknowledge my continual obligation to the
great works of the late Sir James Stephen, which can never

overlooked by any one who is interested in Criminal
Law. I have also constantly borrowed from the Code of
English Criminal Law, drawn up and reported on in 1879
he first draft of this Code was prepared by Sir James

Stephen under instructions from the Government. It was
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introduced as a Bill in the House of Commons by the

Attorney-General, and was at once referred to a Committee,

consisting of Lord Blackburn, Lord Justice Lush, Mr.

Justice Barry (an eminent Irish judge), and Sir James

Stephen. By them it was minutely examined, line by line,

and again issued with their emendations, and with a report,

which was written by Sir James Stephen. There the matter

ended as regards Parliament
;
but although the draft Code

will probably never become law, it and the Report upon

it will remain as an authentic record of what #he English

Criminal Law was believed to be by the greatest criminal

lawyers of the day.

As regards matters of Procedure, I have availed myself

largely of the labours of Messrs, Agnew and Henderson and
Mr. Sohoni, in their works on the Criminal Procedure Code,
and of Mr. Stokes, in his great collection of the Codes of

India. To them I tender my grateful ^hanks.

JOHN D. MAYNE.

1, Ouown Office How,

Temfle,

May
, 1896.
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PART I.

THE INDIAN PENAL CODE
ACT No. XLV. OP 1860. #

Passed by the Legislative Council of India.

(Beceived the assent of the Oovemor-General on the

6th October

y

1860.)

CHAPTER I.

Whereas it is expedient to provide a General Penal Code
for British India; It is enacted as fol-

lows :

—

Preamble.

1. This Act shall be called The Indian Penal Code,

Title and extent shsAl take effect oxx and from the 1st

of operation of the day of May, 1861, throughout the whole of
the Territories which are or may become

vested in Her Majesty by the Statute 21 and 22 Victoria,
Chapter 106, entitled An Act for the better Government
of India,” except the Settlement of Prince of Wales Island,
Singapore, and Malacca.

Commentary.

Now extended to thtft Settlement by Act V. of 1867.

By Statute 28 Viot,, c. 17, a. 4, the Qoyernor-General in Council
is empowered to allot any part of British India to such Presidency or
Lieutenant-Governorship as hemay deem expedient. The Penal Code,
by its second section, and the Criminal Procedure Code, by its fifth
section, are umversal in their application to all parts of British India,
unless and until, in the case ofthe districts which are styled Scheduled
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Districts ” in Act XIV. of 1874, the local government to which any such

district is annexed should, with the previous sanction of the Govemor-

Oeneral in Council, declare that' they, or either of them, are not in

force in such district. It will be observed that neither of these Codes

«re referred to in the Law and Local Extent Act XV. of 1874. See, as

to Perim, Beg. v. Mangnl Tekchand, 10 Bom. 258; as to the Laccadive

Islands, Beg. v. Cheria Koya, 13 Mad. 253,

2.

Every person shall be liable to punishment under this

Punishment of ^Jode and not otherwise, for every act or

offences commit- omissiou Contrary to the provisions thereof,
ted within the said Qf which he shall be guilty within the said
erritoiies.

^ Territories on or after the said 1st day of

May, 1861.

Commentary.

This date was, by Act VI. of 1861, altered to the Ist day of January,

1862, and every part of the Code in which the 1st day of May, 1861, is

mentioned, is to be construed as if the words the 1st day of January,
1862,” had been used instead.

Offences committed before the 1st of January, 1862, are still punish-
able under the old regulations. (Empress v, Mulna, 1 All. 599 ; see

Empress v. Diljour, 2 C|l. 224.)

3.

Any person liable, by any law passed by the Governor-
General of India in Council, to be tried for

offfnce8^”commit-
oflfence committed beyond the limits of

ted beyond, but the Said Territories, shall be dealt with
which by law may according to the provisions of this Code

t^Territor^f! Committed beyond the said

Territories, in the same manner as if such
act had been committed within the said Territories.

4.

Every servant of the Queen shall be subject to punish-

ment under this Code for every act oi

omission contrary to the provisions thereoi^

of which he, whilst in such service, shall be
guilty on or after the said 1st day of May,
1861, within t^e dominions of any Prince
or State in alliance with the Queen, by

virtue of any treaty or engagement heretofore entered into
with the East India Company, or which may have been or
may hereafter be made in the name of the Queen by any
Government of India.

Punishment of

offences commit-
ted by a servant

of the Queen with-

in a Foreign allied

State.

For commentary on ss. 2, 3, i, see Part IL, Chap. 11
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S. Nothing in this Act is intended to repeal, vary, suspend,

Certain laws not affect any of the provisions of the Statute

to be afifected by 3 and 4 William IVt, Chapter 85, or of any
this Act. Qf Parliament passed after that Statute

in any wise affecting the East India Company, or the said

Territories, or the Inhabitants thereof, or any of the pro-

visions of any Act for punishing mutiny and desertion of

Officers and Soldiers in the service of Her Majesty or of the

East India Company, or of any Act for the Government of

the Indian Navy, or of any special or local law.

Commentary. ^

The words “ special ” and “ local law ” are defined by ss. 41, 42, of

Chap. 11.

Although an offence is expressly made punishable by a special or

local law, it will be also punishable under the Penal Code, if the facts

come within the definitions of the Code. (Beg. v, Bamachandrappa,
6 Mad. 249.) Accordingly, the High Court of Madras held that a
prisoner might be punished, under s. 465, for making a false declaration

under s. 5 of Act X. of 1841 (Ship Begister), though a specified penalty

is provided by s. 23 of that Act. (Bulings of 1865 on s. 6.) No such
prosecution is admissible, if it appears upon the whole frame of the
special act that it was intended to be complete in itself, and to be
enforced only by the penalties created by it. (Ohandi Pershad
V. Abdur Bahman, 21 Cal. 131, at p. 138.) The Court of Session has
jurisdiction to hear appeals on sentences passed by a Magistrate
under such special and local laws (Bulings of Mad. H. C. 1865,
on s. 409 of Or. P. C. Act XXV. of 1861) ;

and conversely, it is no
reason for quashing a conviction under a special law, for instance,

under s. 29 of Act V. of 1861 (General Police), that the facts would
constitute an offence punishable under the Penal Code. (Kasimuddin,
in re, 4 Wym. Or. 17, S.G. 8 Suth. Cr. 55.) But, of course, a person
cannot be punished under both the Penal Code and a special law for

the same offence. (Reg. v, Hussun Ali, 5 N.W.P. 49.)

CHAPTEK II.

GENERAL EXPLANATIONS.
•

6 . Throughout this Code every definition of an offence.

Definitions in the povision, and every illustration

Code to be under- of every sucli definition or penal provision,
stood subject to shall be understood subject to the excep-
excep ions.

tioDS Contained in the Chapter entitled

General Exceptions,” though those exceptions are not
repeated in such definition, penal provision, or illustration.
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Illustrations.

() The seotions in this Code> which contain definitions of offences,

do not express that a child under seven years of age cannot commit

such offences ;
but the definitions are to be understo^ subject to the

general exception whidi provides that nothing shall be an offence

which is done by a child under seven years of age.

() A, a Police Officer without warrant, apprehends Z, who has

committed murder. Here A is not guilty of the offence of wrongful
confinement, for he was bound by law to apprehend Z, and therefore

the case falls within the general exception which provides that

nothing is an offence which is done by a person who is bound by law
to do it.”

Expression once 7. Every expression which is explained
explained is used

jjj ^ny part of this Oode, is used in every

through?^* *The Code in conformity with this

Code. explanation.

8. The pronoun he ” and its derivatives
Gender. are Used of any person, whether male or

female.

9. Unless the contrary appears from the context, words

Number
imgprting the singular number include the

®
‘ plural number, and words importing the

plural number include the singular number.

“ Man.”
“ Woman.”

11. The

“ Person.”

— The word ‘‘ man ” denotes a male
human being of any age : the word "woman'*
denotes a female human being of any age.

word " person ” includes any Company or
Association or body of persons, whether
incorporated or not.

“ Public.”

13. The

“ Queen.”

12. The word " public includes any class

of the public or any community.

word " Queen *’ denotes the sovereign for

the time being of the United Kingdom of
Great Britain and Ireland.

14. The words " servant of the Que^ ” denote all officers

or servants continued, appointed,or employed
in India by or under the authority of the
said Statute 21 and 22 Victoria, Chapter

106, entitled " An Act for the better Government of India,”
or by or under the authority of the Government of India or
any Government.
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See as to " Government,” s* 11%
16.

The words “British India” denote the Territories

India »» which are or may become vested in Her
Majesty by the said Statute 21 and 22

Victoria, Chapter 106, entitled “An Act for the better

Government of India,” except the Settlement of Prince of

Wales Island, Singapore, and Malacca.

16. The words “Government of India” denote the

’Governor-General of India in Council, or,

during the absence of the Govemor-General
of India from his Council, the President in

Council, or the Governor-General of India alone as regards

the powers which may be lawfully exercised by them or

him respectively.

17. The word “Government” denotes the person or

persons authorized by law to administer
“Government.

Executive Government in any part of

British India.

18.

The word “ Presidency ” denotes the
“Presidency.*' Territories subject to the Government of a

Presidency.

19.

The word “Judge” denotes not only every person

“Judge” officially designated as a Judge, but

also every person who is empowered by law
to give, in any legal proceeding, civil or criminal, a definitive

judgment, or a judgment which, if not appealed against,

would be definitive, or a judgment which, if confirmed by
some other authority, would be definitive, or who is one of a
body of persons, which body of persons is empowered by law
to ^ve such a judgment.

Iflusirationsm

(a) A Collector exercising urisdiction in a suit under Act X. of

18^, is a Judge.

(h) A Magistrate exercising jurisdiction in resp^t of a chaise on
wmoh he has power to sentence •to fine or imprisonment, wiQi or
without appeal, is a Judge.

(c) A Member of a Punchayet which has power, under Relation
VII. of 1816 of the Madras Code, to try and determine suits, is a
Judge.

((f) A Magistrate exercising jurisdiction in respect of a charge on
which he has power only to commit for trial to another Court, is not a
Judge.
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Comtnentary.'

Eegulation VIL of 1816, it may be as well to mention, is repealed by
Act III. of 1873 (Civil Courts).

^
20. The words Court of Justice'* denote a Judge who

is empowered by law to act judicially alone,

or a body of Judges which is empowered by
law to act judicially as a body, when such

Judge or body of Judges is acting judicially.

“Court of Jus-

tice.”

Illustration,

A Pundkayet acting under Eegulation VII. of 1816 of the Madras
Code, having power to try and determine suits, is a Court of Justice.

See note above*

21. The words public servant ” denote a person falling

« Public serrant.”
unuer any of the descriptions hereinafter

following, namely :

—

First—Every Covenanted Servant of the Queen

;

Second,—Every Commissioned Officer in the Military or
Naval Forces of thei Queen while serving under the Govern-
ment of India, or any Government

;

—Every Judge

;

Fourth,—Every Officer of a Court of Justice whose duty
it is, as such Officer, to investigate or report on any matter
of law or fact, or to make, authenticate, or keep any docu-
ment, or to take charge or dispose of any property, or to
execute any judicial process, or to administer any oath, or
to interpret, or to preserve order in the Court, and every
person specially authorized by a Court of Justice to perform
any of such duties

;

Fifth,—Eve^ Juryman, Assessor, or Member of a
Punchayet assisting a Court of Justice or public servant

;

Sixth.—Every Arbitrator or other person to whom any
cause or matter has been referred for decision or report by
any Court of Justice, or by any othbr competent public
authority

;

Seventh,—TStYoxY person who holds any office by virtue of
which he is empowered to place or keep any person in
confinement

;
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Eighth,—Every Officer of Government whose duty it is>

as such Officer, to prevent offences, to give information of

offences, to bring offenders to Justice, or to protect the

public health, safety, or convenience

;

Commentary.

A person appointed by the Government-Solicitor, under the authority

of the Governor-General in Council, to prosecute in the Calcutta

Police Courts, is a public servant within this section. (Empress v, Butto*

Kristo, 3 Cal. 497.)

A Coroner is a public servant; Act IV. of 1871, s. 5.

Ninth.—Every Officer whose duty it is, as suclf Officer,,

to take, receive, keep, or expend any property on behalf of

Government, or to make any survey, assessment, or contract

on behalf of Government, or to execute any revenue process,

or to investigate, or to report on any matter affecting the

pecuniary interests of Government, or to make, authenticate,

or keep any document relating to the pecuniary interests

of Government, or to prevent the infraction of any law for

the protection of the pecuniary interests of Government,
and every Officer in the service or pay of Government, or

remunerated by fees or commission foi^the performance of

any public duty

;

Commentary.

For instance, a supernumerary peon of the Collector's Court, who
received no fixed pay, but was remunerated by fees when employed to
serve any process. (Keg. v, Kam Krishna, 7 B.L.E. 446 ; S.C. 16 Suth.
Or. 27.)

The word " officer " in this clause means a person who represents
Government, either directly, or as an auxiliary to such direct repre-
sentative. A person who receives property or revenue on his own
account, as, for instance, the lessee of a village, is not an officer of
Government, although he is bound to keep accounts, and to give over
a share to Government. (Reg. v. Ramajirav, 12 Bom. H. C. 4.) Nor
is a clerk in a bank, which carries on the treasury business, a public
servant, as any money which he receives is received on behalf of the
bank. (Modun Mohun, in re, 4 Cal. 376.)

Tenth.—Every Officer who2e duty it is, as such Officer,

to take, receive, keep, or expend any property, to make any
survey or assessment, or to levy any rate or tax for any
secular common purpose of any village, town, or district, or

to make, authenticate, or keep any document for the ascer-
taining of the rights of the people of any village, town, or
district.
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Illustration^

A Municipal Commissioner is a public servant.

Commentary.

So is an Enjrfneer who receives and pays to others Municipal monies,
although he has not the power of sanctioning such expenditure.
{Beg. V. Nantamram, 6 Bom. H.C. C.C. 64.) A person employed by the
manager of an estate under the Court of Wards is not a public servant.
(Reg. V, Arayi, 7 Mad. 17.) Nor is a labourer or menial servant who
is employed to do work or labour on account of the Government, as,

for instance, a carter. (Reg. v. Nachimuttu, 7 Mad. 18.)

Explaj^ion 1.—Persons falling under any of the above
descriptions are public servants, whether appointed by the
Government or not.

Explanation 2,—Wherever the words ‘‘ public servant
occur, they shall be understood of every person who is in
actual possession of the situation of a public servant, what-
ever legal defect there may be in his right to hold that
situation.

,
Commentary.

Any person, whether receiving pay or not, who chooses to take upon
himself duties and responsibilities belonging to the position of a
public servant, and performs those duties and accepts those responsi-
bilitfes, and is recognized as tilling the position of a public servant,
must Iw regarded as one. This was so held by the Allahabad High
CJourt, in the case of a person who had been acting as a volunteer in
the Tahsildar’s oflSce. (Reg. v, Parmeshar, 8 All. ^1.)

22. The words “ movable property are intended to
“Movable pro- iuclude corporeal property of every des-

cription, except land and things attached
to the earth, or permanently fastened to anything which is
attached to the earth.

28. '"Wrongful gain” is gain by unlawful means of

“ Wrongful gain.*'
property to which the person gaining is not
legally entitled.

"Wrongful loss” is the loss by unlawful means of
“ Wrongful loss.”

property to which the person losing it is
legally entitled.

A person is said to gain wrongfully when such person
“ Wrongful gain ” retains wrongfully, as well as when such

acquires wrongfully, A person is

petty. lose wrongfully when such person is
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“ Wrongfiil loss
**

includes the being

wrongfully kept

out of property.

wrongfully kept out of any property, as

well as when such person is wrongfully

deprived of property.

For commentary on s. 23, see Fart II., ss. 489, 490.

. 24. Whoever does anything with the intention of causing

“Dishonestly.»
wrongful gain to one person or wronrfd
loss to another person, is said to do that

thing "dishonestly.”

25.

A person is said to do a thing " fraudulently,” if he

“Fraudulently”
d^raud, but

’ otherwise.

For commentary on ss. 24, 25, see Index: “Dishonestly,”
Fraudulently.”

26. A person is said to have "reason to
^

^ believe ” a thing, if he had sulBBicient cause

to believe that thing, but not otherwise.

27. When property is in the possession

ssioT^if ® person's wife, clerk, or servant, on
clerk, or servant.

* account of that person* it is in that person's

possession within the meaning of this Code.

Explanation,—A person employed temporarily, or on a
particular occasion, in the capacity of a clerk or servant,
is a clerk or servant within the meaning of this section.

28.

A person is said to "counterfeit" who causes one

“Counterfeit.” thing to resemble another thing, intending
by means of that resemblance to practise

deception, or knowing it to be likely that deception will
thereby be practised.

Explanation 1.—It is not essential to counterfeiting that
the imitation should be exact.

Explanation 2.—When a person causes one thing to
resemble another, and the resemblance is such that a person
might be deceived "thereby, it shall be presumed, until the
contrary is proved, that the person so causing the one thing
to resemble the other thing intended by means of that
i^emblance^ to* practise deception or knew it to be likely
that deception would thereby be practised. (Act I. of
1889, s. 9.)
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29. The word "document” denotes, any matter expressed

or described upon any substance by means
figures, or marks, or by more

than one of those means, intended to be used, or which may
be used, as eyidence of that matter.

See Part 11., s. 677.

Explanation 1.—It is immaterial by what means, or upon
what substance, the letters, figures, or marks are formed, or
whether the evidence is intended for, or may be used in,,

a Court of Justice, or not.

Illustrations.

A writing expressing the terms of a contract, which may be used as
evidence of the contract, is a document.

A Check upon a Banker is a document.

A Power of Attorney is a document.

A Map or Plan which is intended to be used, or which may be used
as evidence, is a document.

A writing containing directions or instructions is a document.

Explanation 2.—Whatever is expressed by means of
letters, figures, or matks as explained by mercantile or other
usage, shall be deemed to be expressed by such letters,,

figures, or marks within the meaning of this section, although
the same may not be actually expressed.

Illustration.

A writes his name on the back of a Bill of Exchange payable to his
order. The meaning of the endorsement, as explain^ by mercantile
usage, is that the Bill is to be paid to the holder. The endorsement
is a document, and must be construed in the same manner as if the
words pay to the holder,” or words to that effect, had been written
over the signature.

80. The words "valuable security” denote a document
which is, or purports to be, a document
whereby any legal right is created, extended,
transferred, restricted, extinguished, or

released, or whereby any person acknowledges that he lies-

under legal liability, or has not a certain legal right.

Illustration.

A writes his name on the back of a Bill of Exchange. As the effect
of this endorsement is to transfer the right to the Bill to any person
who may become the lawful holder of it, the endorsement is a
" valuable security.”
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Commentary.

A settlement of account in writing, though unsigned and containing^

no promise to pay, has been held to be a valuable security m l^ing

evidence of an obligation. {Ex parte Kapalavaya, 2 Mad. H. 0. 247.>

A Sunnud conferring a title of dignity is not a valuable security. (Jan

Mahomed v. Empress, 10 Cal. 684.)

31.

The words “a Will” denote any
Will.

testamentary document.

32.

In every part of this Code, except where a contrary

Words referring
intention appears from the context, words-

to acts include ii- which refer to acts done exteAd also to*

legal omissions. illegal omissions.

33.

The word ‘‘act” denotes as well a series of acts as*

a single act : the word “ omission ” denotea

as well a series of omissions as a single

omission.

« Act.”
“ Omission.”

34.

When a criminal act is done by several persons, i

Each of several furtherance of the common intention of all^

persons liable for each of such persons js liable for that act
an act done b> all game manner as if the act were
in like manner as n

if done by him UOne
alone. S. 1.)

by him alone. (Act XXVII. of 1870^

For commentary on s. 34, see Part II., ss. 230, 231.

35.

TVhenever an act, which is criminal only by reason

of its being done with a criminal knowledge
or intention, is done by several persons,,

each of such persons who joins in the act
with such knowledge or intention, is liable

for the act in the same manner as if the
act were done by him alone with that

When such an
act is criminal by
reason of its being

done with a crimi-

nal knowledge or

intention.

knowledge or intention.

For commentary on s. 35, see Part II., s. 232.

36.

Wherever the causing a certain effect, or an attempt

Effect oau.ed ®®L®‘*
partly by act and omission, IS an ouence, it is to be under-
partly by omis- stood that the causin^ of that effect partly

by an act and partly by an omission is

the same offence.
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. Illustration,

A intentioDally causes Z's deaths partly by illegally omitting to give

Z food, and partly by beating Z. A has committed murder.

87. When an offence is committed by means of several

^ ... acts, whoever intentionally co-operates in
Co-operation by - ^ - - - - — -

<loiDg one of seve-

ral acts constitut-

ing an offence.

the commission of that offence by doing any
one of those acts, either singly or jointly

with any other person, commits that offence.

Illustrations,

(a) A and^ agree to murder Z by, severally and at different times,
giving him small doses of poison. A and B administer the poison
according to the agreement, with intent to murder Z. Z dies from the
effects of the several doses of poif*on so administered to him. Here A
and B intentionally co-operate in the commission of murder, and as

each of them does an act by which the death is caused, they are both
guilty of the offence, though their acts are separate.

(2>) A and B are joint jailors, and as such have charge of Z, a
prisoner, alternately for six hours at a time. A and B, intending to

cause Z's death, knowingly co-operate in causing that effect by illegally

omitting, each during the time of his attendance, to furnish Z with
food supplied to them fcff that purpose. Z dies of hunger. Both A
and B are guilty of the murder of Z.

(c) A, a jailor, lias the charge of Z, a prisoner. A, intending to

cause Z’s death, illegally omits to supply Z with food, in consequence
of which Z is much r^uced in strength, but the starvation is not
sufficient to cause his death. A is dismissed from his office, and B
succeeds him. B, without collusion or co-operation with A, illegally

omits to supply Z with food, knowing that he is likely thereby to

cause Z s dea^ Z dies of hunger. B is guilty of murder ;
but as A

did not co-operate with B, A is guilty only of an attempt to commit
murder.

For commentary on ss. 37, 38, see Part II., s. 229.

Several persons

engaged in the

commission of a
criminal act may
be guilty of dif-

ferent offences.

38. Where several persons are engaged
or concerned in the commission of a
criminal act, they may be guilty of different

offences by means of that act.

Illustration,

A attecks Z under such circumstances of grave provocation, that
his killing of Z would be only culpable homicide not amounting to
murder. B, having ill-will towards Z, and intending to kill him, and
not having been subject to the provocation, assists A in killing Z.
Here, though A and B are both engaged in causing Z’s death, B is
guilty of murder, and A is guilty only of culpable homicide.
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89. A person is said to cause an efifect voluntarily,”

,,
when he causes it by means whereby he

“Voluntarily.”
intended to cause it, or by means, which,

at the time of employing those means, he knew, or had

reason to believe, to be likely to cause it.

lllmtration,

A sets fire, by night, to an inhabited house in a large town, for the

purpose of facilitating a robbery, and thus causes the death of a

person. Here, A may not have intended to cause death, and may even

be sorry that death has been caused by this act
;
yet if h^ knew that

he was likely to cause death, he has caused death voluntarily.

For commentary on s. 39, see Part II., s. 221.

40.

Except in the chapter and sections mentioned in

clauses two and three of this section, the
word “ offence ” denotes a thing made punish-

able by this Code.

“ Offence.

In Chapter IV. and in the following sections, namely,
sections 64, 65, 66, 67 (Act X. of 1886), 71 (Act VIII. of

1882), 109, 110, 112, 114, 115, 116, 117, 187, 194, 195, 203,
211, 213, 214, 221, 222, 223, 224, 225, 327, 328, 329, 330,
331, 347, 348, 388, 389 and 445, the word offence ” denotes
a thing punishable under this Code, or under any special or
local law as hereinafter defined

:

And in sections 141, 176, 177, 201, 202, 212, 216 and
441, the word “ offence ” has the same meaning when the
thing punishable under the special or local law is punishable
under such law with imprisonment for a term of six months
or upwards, whether with or without fine. (Act XXVIL of
1870, s. 2.)

Commentary.

The word " offence ” does not extend to acts punishable by English
law. See post, note to s. 224; a^ as to abetment of such offences, see
note to s. l09. Nor to cases which authorize an arrest under s. ^ of
the Grim. P. C. of 1882r. (Empress v, Kandhaia, 7 All. 67.)

“ Special law.”

Local law.”

41. A special law^ ” is a law applicable

to a particular subject.

42. A ** local law ” is a law applicable
only to a particular part of British In^a*
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43. The word “illegal” is applicable to every thing

“Illegal.” which is an offence, or which is prohibited

“Legally bound by law, or which fumishes ground for a
•to do ” civil action ; and a person is said to be

•“legally bound to do ” whatever it is illegal in him to omit.

44. The word “ injury ” denotes any harm whatever

^
„ illegally caused to any person, in body,

“ njury.
mind, reputation, or property.

45. The word “ life ” denotes the life of a human being,

unless the contrary appear from the

context.
•“ Life.

Animal.

46.

The word “death” denotes the death of a human

..iru .K» being, unless the contrai^y appear from the

context.

47.

The word animal ” denotes any living

creature, other than a human being.

48. The word “ vessel ” denotes anything made for the

•"‘Vessel”
conveyance by water of human beings, or

of property.

49. Wherever the word year
**

or the word ‘‘ month ” is

•"‘Year”
used, it is to be understood that the year

M »» month is to be reckoned according

to the British Calendar.

50. The word ‘^section” denotes one of those portions

“Section.”
** chapter of this Code which are dis-

tinguished by prefixed numeral figures.

51. The word ^^oath” includes a solemn afSrmation

“Oath.” substituted by law for an oath, and any
declaration required or authorized by law

ito be made before a public servant, or to be used for the
purpose of proof, whether in a Court of Justice or not.

See Indian Oaths Act, X. of 1873. ,

£2. Kothiug is said to be done or believed in “ good

“Qood&ith" faith,” which is done or believed without
due care and attention.

^ as to " good feith,” Bhawoo Jivaji v. Mulji Dyal, 12 Bom. 877:
and Part II., a 654.
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CHAPTER IIL

OF PUNISHMENTS.

53. The punishments to which offenders are
•“Punishment.”

under the provisions of this Code are :

First—Death.

Secondly,—Transportation.
^

Thirdly,—Penal servitude.

Fourthly.—Imprisonment, which is of two descriptions,

namely :

—

(1) Rigorous, that is, with hard labour.

(2) Simple.

Fifthly,—Forfeiture of property.

Sixthly,—Fine.

Seventhly,—Whipping (Act VI. of 1864, s. 1).
•

64. In every case in which sentence of death shall have
been passed, the Government of India, or

the Government of the place within which
the offender shall have been sentenced, may,

without the consent of the offender, commute the punish-
ment for any other punishment provided by this Code.

65. In every case in which sentence of transportation for

Commutation of life sball have been passed, the Government
sentence of trans- of India, or the Government of the place
jjortation for life, within which the offender shall have been
sentenced, may, without the consent ofthe offender, commute
the punishment for imprisonment of either description for
a term not exceeding fourteen years.

Commentary.
*• When any person has ^een sentenced to punishment for an offence, the

•Governor-General in Council, or the Local Goveroment (ante, s. 17), may, at
:any time, without conditions, or upon any conditions which the person
jsentenoed accepts, suspend the execution of his sentence, or remit the whole
•or any part of the punishment to which he has been sentenced.” (Or. P. 0.,
8. 401 ; Act X. of 1886, s. 11, cl. 1.) Or may, “without the consent of the
person sentencei^ commute any one of the following sentences for any other
mentioned after it : death, transportation

;
penal servitude, rigorous imprison-

ment for a term not exceeding that to which he might have been sentenced

;
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simple imprisonment for a like term, fine.” (Cr, P. C., s. 402.) As to the

effect of a breach of any condition on which a sentence was suspended or

remitted, see Act X. of 188G, s. 11, ol. 2.
56.

Whenever any person being a European or American
, is convicted of an offence punishable under

Americ?nrto^L this Code With transportation, the Court
sentenced to penal shall Sentence the offender to penal servi-
servitude instead

^udc, instead of transportation, according
0 ranspor a ion.

provisions of Act XXIV. of 1855

:

(The Penal Servitude Act.)

Provided that where a European or American offender

would, but for such act, be liable to be sentenced or ordered

to be transported for a term exceeding ten years, but not

for life, he shall be liable to be sentenced or ordered to be

kept in penal servitude for such term exceeding six years

as to the Court seems fit, but not for life. (Act XXVII. of

1870, 8. 3.)

57.

In calculating fractions of terms of punishment, trans-

Fractions of poitatiou for life shall be reckoned as

terms of punish* equivalent to transportation for twenty
ment. years.

58.

In every case in which a sentence of transportation

is passed, the offender, until he is trans-

ported, shall be dealt with in the same
manner as if sentenced to rigorous imprison-

ment, and shall be held to have been under-
going his sentence of transportation during

the term of his imprisonment.

Offenders sen-

tenced to trans-

portation how to

be dealt with un-

til transportation.

Commentary.

The place, or places, of transportation, are to be appointed by the
Govemor-General, and directions for the removal of each convict are
to be given by the Local Government, unless in the case of a person
already undergoing a previous sentence of transportation, Act IX of
1882 (Prisoners Act Amendment). The place of transportation is not
to be specified by the Court passing the sentence. (Cr. P. C., s. 868.)

59.

In every case in which an offender is punishable with
imprisonment for a term of seven years or

In wHi cases upwards, it shall be competent to the Court

l^w^ed^toa^ Aich sentences such offender, instead of

of imprisonment, awarding sentence of imprisonment, to
sentence the offender to transportation for
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a term not less than seven years, and not exceeding the

term for which, by this Code, such offender is liable to

imprisonment.

Commentary,

This section can only be applied where the particular offence for

which the prisoner is transported is punishable with imprisonment

for seven years or upwards. It is not competent to a Judge, where a
prisoner is convicted of several offences, each punishable with a shorter

term of imprisonment, but conjointly exceeding seven years, to add all

the periods together, and then commute into transportation. (Reg.

0, Prem Chund, Suth. Sp. Or. 35 ; see also Reg. v. MootJee, 2 Suth^

Or. 1 : Reg. v. Shonaullah, 5 Suth. Cr. 44.) Where a prisoner is con-

victed at the same time of two offences, for each of which seven years'

imprisonment may be awarded, a sentence of ten years’ transportation

—viz. seven years for one offence and three years for the other—^would

be illegal. No shorter period of transportation than seven years can
be allotted for any offence. (Reg. v. Gour Chander Roy, 8 Suth. Cr. 2.)

Nor can the transportation awarded under this section exceed the
imprisonment for which the prisoner might have been sentenced, even
though it would have been open to the Judge to award a longer
pericS of transportation under the section appropriate to the crime*
Therefore, where the particular crime is punishable by transportation

for Hfe,or ten years' imprisonment, if the Judge does not wish to inflict

the extreme penalty, he cannot give more than ten years’ trans-*

portation. (Reg. v. Rughoo, Suth. Sp. Cr. 30 ; Reg. v, Keifa Singh,

3 Sath. Cr. 16; Reg. v. Meriam, 1 B.L.R.A. Cr. 5, S.C. 10 Suth.
Cr. 10.)

“ The correct mode of proceeding is to sentence the offender to transporta-
tion, mentioning at the same time that under s. 59 of the Penal Code such
transportation is awarded instead of imprisonment, simple or rigorous, as the
case may be.” (2 Wym. Giro. 19.)

Where an offence is punishable with imprisonment for a longer
period than seven years and with fine, the uourt cannot sentence to<

transportation and flne, and to further transportation in default of
fine. The transportation is only authorized under s. 59, in lieu of
imprisonment as a substantive punishment. AccordLingly, where a
Court had sentenced a prisoner to nine years’ transportation and a fine
of Rs. 800, and in default of payment to further transportation for
thr^ years, the Madras High Court directed the Judge to pass a
revised sentence as to the punishment to be inflicted in default of
payment. (Kunhussa v, the Queen, 5 Mad. 28.) Qucere ; what sentence
could he pass ? ^

The power given by s. 59 can be exercised by any ofiScer who is.

authorized to inflict a punishment amounting to seven years' imprison-
ment. But a Magistrate, who can only imprison for two years, cannot
transport, although the offence which he is trying is punishable with
imprisonment for a term of upwards of seven years’ imprisonment*.
(Boodhova, in re, 9 Suth. Cr. 6.)

C
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60. In every case in which an offender is punishable with

imprisonment which may be of either de-

<in ^certdn'”cLes scription, it shall be competent to the Court
of imprisonment) which sentences such offender, to direct in
wholly or partly Sentence that such imprisonment shall

be wholly rigorous, or that such imprison-

ment shall be wholly simple, or that any part or such

imprisonment shall be rigorous and the rest simple.

Commentary.

Offenderaiunder the age of sixteen years, when sentenced to trans-

portation or imprisonment for any offence may, by order of the Court
which has sentenced them, or of a Magistrate after sentence, be com-
mitted to a reformatory, instead of to the criminal gaol. (Act V. of

1876, SB. 7-9. Reformatory Schools Act.)

The period of imprisonment under the sentence of a Criminal Court
is to be calculated from the date on which such sentence was passed.

The period during which a sentence may be suspended, pending
appeal, is not to be reckoned in calculating the term of imprisonment,
if the appeal be rejected. (Sudder Court Rules, 28th April, 1862.)

The law takes no notice of fractions of a day; and therefore a
sentence of imprisonment given, suppose, on the 25th of October, counts

from the beginning of mat day, that is from midnight of the 24th,

A calendar month expires at midnight of the day in the next month
numerically corresponding to that day from which it counts as having
commenced. If there is no such day, then on the last day of the
month. For instance, one month’s imprisonment given on the 28th of

February would expire at midnight on the 27th of March. A sentence
given on the 81st of October would expire at midnight on the 80th of

November. But if it had been given on the 31st of January, it would
expire on the 28th of February. Thus the prisoner sentenced to a
calendar month’s imprisonment will never be imprisoned for a greater

number of days than there are in the month in which he was sen-

tenced, and may be imprisoned a lesser number of days. The same
rule applies in any greater number of months. (Migotti v, Colvell,

4 C.P.D. 233.)

A sentence of imprisonment ought to commence from the time when
sentence is passed, unless there is some lawful reason for ordering it

to commence at some future period. Except as in the cases provided
for by ss. 46, 47, 48 (now ss. 35, 396, 397) of the Criminal Procedure
Code, a Magistrate cannot authorize ^ sentence passed by him to take
place at some future date ; nor, except as provided by s. 421 (now
8. 426) of the same Code, can a sentence, which Is to take place imme-
diately, be suspended. (Krishnanand, in re, 3 B.L.R.A. Or. 50; S.C.
12 Suth. Cr. 47 ; Suh Nomine Kisben Soonder.)

“ When any person is or has been sentenced to imprisonment by any Court,
the Local Government or (subject to its order and under its control) the
Inspector-General of Jails may order his removal during the period pre-
scribed for his imprisonment, from the jail or place in which he is confined
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to any other jail or place of imprisonment within the territories subject to

i;he same Local Government.” (Act V. of 1871, s, 30. Prisoners.)

The power given by this section must be strictly observed ;
and,

therefore, if the order of removal is made by any other authority than

the Local Government or the Inspector-General of Jails, or if the

prisoner is removed to any prison beyond the jurisdiction of the ^me
Local Government, his detention will be illegal, and he will be entitled

to his release. The subject was a good deal discussed in a case under

the Mutiny Act, 20 Viet. c. 13. Under s. 40, the keeper of any prison

is authorized to keep any military offender, on the delivery of an order

in writing to him from the Officer Commanding the Regiment to which
the offender l^longs. Under s. 41, the officer who commands the

district is authorized, by an order in writing, to direct the removal of

.any prisoner under sentence of a Court Martial, to be d^vered over

into military custody for the purpose of being removed to some other

prison, or place, there to undergo the remainder of his sentence.

Lieut. Allen was sentenced to four years’ imprisonment, and con-
rsigned to custody in the Agra Fort. Afterwards the Officer Com-
manding the District directed that he should be removed to England
to undergo the remainder of his sentence, but the order specified no
place of custody. On his arrival in England he was placed in several

prisons, and ultimately confined in the Queen’s Prison, under an order
from the Commander-in-Chief of the Forces. It was held that the
.keeper of the Queen’s Prison had no authority to detain him, since

there was no order for his custody in that prison either under s. 40 or
41. {In re, Allen, 30 LJ.Q,B. 38; Reg. v. Mbunt, L.R. 6 P.C. 305.)

The order made under Act V. of 1871, s. 30, should, I conceive,
specify the place to which the removal is ordered.

61. In every case in which a person is convicted of an
offence for which he is liable to forfeiture

?* property, the offender shall be
incapable ot acquiring any property, except

for the benefit of Government, until he shall have under-
gone the punishment awarded, or the punishment to which
It shall have been commuted, or until he shall have been
pardoned.

llliietration,

A, being convicted of waging war against the Government of India,
is liable to forfeiture of all his property. After the sentence, and
whilst the same is in force, A’s father dies, leaving an estate which,
but for the forfeiture, would become the property of A. The estate
becomes the propertypf Government.

Commentary.
The effect of this section is to combine, for the benefit of the

'Grown, the English doctrines of forfeiture and escheat. Forfeiture
"Only took place in reference to property vested in the criminal at the
time.
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“ But tho law of escheat pursued the matter atill further. For the blood

of the tenant being utterly corrupted and extinguished, it followed, not only

that all that he then had should escheat from him, but also that he should

be incapable of inheriting anything for the future. This may farther illus-

trate the distinction between forfeiture and escheat. If, therefore, a father

were seized in fee, and the son committed treason and was attainted, and
then the father died, here the land would escheat to the lord ; because the

son, by the corruption of his blood, was incapable to be heir, and there could

be no other heir during his life ; but nothing would be forfeited to the king,

for the son never had any interest in the lands to forfeit.” (1 Stepb, Com.
418.)

Under the above section the son would have taken the lands, but

only for a second of time, in order to pass them on to the Crown.

It may necessary to observe that a party who labours under
forfeiture, stands in the way of the descent of property to others just

as if he were not subject to any such incapacity.

And, therefore, according to English law, the attainder of an elder

son would intercept the rights of a younger son, and of all other

collateral relations, who could only take after him. If, therefore, he
could not take for himself, and they could not take in consequence of

his blocking up the way, the estate necessarily escheated. (I Steph.

Com. 420.) But it may well be questioned whether this would be the
case with Hindus under Mitakshara law, where the sons take, not after,

but along with, the father, as his co-heirs. It is to be observed, too,

that forfeiture under the Code has not the effect of corrupting the
blo^ and extinguishing «ts power of transmitting inheritable rights.

The moment the sentence has expired, the stream of inheritance flows

on unimpeded. It is only the personal rights of the convict which are

transferred to Government, by a sort of statutory conveyance, but I
conceive that Government takes nothing which he could not have
assigned away. And so it was by English law, that the attainder of
the ancestor did not prevent the descent of an estate entailed upon his
issue, because they claimed not from him, but by virtue of the previous
gift to themselves as his children. (Williams, K.P. 49.)

This question, as to the effect of a forfeiture for the crime of a father
upon the rights of a son, arose for decision in the Bengal High Court
in the case of an impartible Zemindary. The estate had been forfeited

for rebellion under Act XXV. of 1857 (Native Army : Forfeiture for
Mutiny), and was claimed for the son, on the death of the father, on
the ground that the father’s rights only could be confiscated, and that
under the law of the Mitakshara, by which the case was admittedly
governed, the son by birth became co-owner with his father, and his
rights could not be effected by his father’s acts. The Court, however,
held that the father represented the whole estate, and that the Mitak-
shara law, by which each son has by*birth a property in the paternal
estate, is inconsistent with a custom according which the estate was
impartible and descended to the eldest son. Conchy C.J,, said

:

“The plaintiff’s case in truth is that only the eldest son becomes a oo-
owner with his father, which is not the law of the Mitakshara. Either all
the sons must become so, or none of them do, and the right of the eldest is
only to inherit on his father’s death. (Th^oor Kapilnauth r. the Govern-
ment, 18 B.L.B. 445, 460 ; S.C. 22 Suth. 17, 21 ; Rani Sartaj Kuari t?. Rani
Deoraj, 15 LA. 51 S.C. 10 All. 272.)
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In cases where the crime does not specifloally carry with it a forfei-

ture, there may be an express declaration of forfeiture by the Court
under the succeeding section. This declaration must, I imagine, form
part of the sentence, and be made at the time it is announced*

62. Whenever any person is convicted of an offence

punishaole with death, the Court may

re^
adjudge that all his property, movable and

^pect^of cinders immovable, shall be forfeited to Govem-
punishabie with ment ;

and whenever any person shedl be
aeath, transporta- convicted of any offence for which he shall

ment. be transported, or sentenced to imprisonment
for a term of seven years or upwards, the

Court may adjudge that the rents and profits of all his

movable and immovable estate during the period of his

transportation or imprisonment shall be forfeited to Govern-
ment, subject to such provision for his family and dependents
as the Government may think fit to allow during such
period.

63. Where no sum is expressed to which a fine may
Amount of fine

extend, the amount of fine to which the
offender is liable is unlimited, but shall

not be excessive.

Commentary.

Where the Penal Code provides that an offender shall be punished
with imprisonment, and sJ^ll also be liable to fine, it is necessary that
the sentence should include some period of imprisonment, if only a
moment. Where, under such sections, a fine only was imposed, the
Court annulled the sentence as being illegal, directed the fine to be
returned, and ordered the Lower Court to pass a new sentence, of
which imprisonment should be either the whole or a part. (Reg.
V. Chenviowa, 1 Bom. H. G, 4; Reg. v. Rama, ib, 34: Reg. Buheerjee,
tb, 39 ; 4 Mad. BL C., App. xviii.)

Where more than one person is fined on conviction for a joint
offence, the sentence must impose a specific fine on each nrisoner
(5 Mad. H. C., Rulings 6, S. C. Weir 8 [13].)

^

64.

In every case of an offence punishable with imprison-
Sentence of im- ment as welf as fine, in which the offender

prisonment in de- is Sentenced to a fine, whether with or
without imprisonment, and in every case of
an offence punishable with imprisonment

?r ^ j
(Act X. of 1886, s. 21) with fine only, in which

• ® u n
sentenced to a fine (Act VIII. of 1882, s. 2),

it shall be competent to the Court which sentences such
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offender to direct by the sentence that, in default of pay-
ment of the fine, the offender shall suffer imprisonment for

a certain term, which imprisonment shall be in excess of'

any other imprisonment to which he may have been
sentenced, or to which he may be liable under a commutation
of a sentence.

Commentary.

This section, read with s. 33 of the Cr. P. 0., does not render it

imperative to record a sentence of imprisonment in default of payment
of fine. (Mad. H. (3. Pul., 7th Dec., 1866 ; Mad. H. 0. Rul., 5th April,

1870, Weir, 9 [14].)

This section only applies to convictions under the Penal Code.
Therefore, where a Magistrate inflicted a fine under s. 48 of Act XXIV.
of 1859 (Police), and then, as an alternative, imposed a term of
imprisonment under this section, the Madras High Court quashed the
convictions. They held that under Act XXIV. of 1859, s. 48, he had
to elect between fine and imprisonment, and if he preferred the former
punishment, he could only enforce it in the manner laid down by
Act V. of 1865 (Police : Mad. Act). (3 Mad. H. 0., App. ix., S.C. Weir.
8 [14] ; 7 Mad. H. 0., App. xxii., S.C. Weir, 380 [557-559] ;

see also
note to s. 70, post) And so it was decided under a local Act (III, of
1864, Abkari : Mad. Act) which provided fines only for violation of its

provisions, and gave a special procedure for levying them. (6 Mad.
H. C., App. xL, S.O. Wek, 332 [464].)

Limit of term of

imprisonment for

default in pay-
ment of fine, when
the offence is pun-
ishable with im-
prisonment as well

as fine.

65. The term for which the Court directs-

the offender to be imprisoned in default of
payment of a fine, shall not exceed one-
fourth of the term of imprisonment which
is the maximum fixed for the offence, if the
offence be punishable with imprisonment as

well as fine.

Commentary.
“ The Court of any Magistrate may award such term of imprisonment iu

defaifit of payment of fine as is authorized by law in case of such default
Provided that the term is not in excess of the Magistrate’s powers under this
Code:

“ Provided also, that in no case decided by a Magistrate, where imprison-
ment has been awarded as part of the substantive sentence, shall the period
of imprisonment awarded in default of payment of the fine exceed one-fourth
of the period of imprisonment which such Magistrate is competent to inflict
as punishment for the offence, otherwifilh than as imprisonment in default of
payment of fine.” (Or. P. C., s. 83.) *

Section 309 of the Crim. P. C. of 1872, which is substantially the
same as above section, has been explained by the High Court of
Madras as follows :

—

“ It starts with one general principle, viz. that no Criminal Court shall
award alternatively a longer term of imprisonment than one-fourth of that
which the law provides as the maximum substantive punishment, where it
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provides imprisonment at all as a substantive punishment. Then comes in
the proviso, which is applicable only to Magistrates whose powers to imprison
have been further limited by the previous sections. If they choose to imprison
as well as fine, then their power to a further term of imprisonment for non-
payment of the fine is further restricted. Not only shall they not impose
more than a fourth of the maximum term provided for the particular oflfence,.

but they shall not exceed a fourth of the term to which the previous sections
had restricted their general powers. The clause in question (cl. 1 of s. 33
answers to it) comes next. It also is applicable to Magistrates only, but it

deals with cases in which they might have passed a substantive period of
imprisonment, but have cliosen to fine only. In such a case, the additional
restriction, which had been imposed by the preceding clause (cl. 9, of s. 33>
is removed, and the Magistrate may go up to the full term which he has-
been generally empowered to inflict, provided that the sentence is one other-
wise allowed by law. I do not think that a sentence of alternative imprison-
ment exceeding one-fourth of the maximum substantive term provided for
the offence (when such a term has been provided) is in any case allowed
by law.'*

(Pull Bench Ruling of Madras High Court, Weir's Criminal Digest, 335,.
followed Reg. v. Venkatesagadu, 10 Mad. 165, and overruling Reff. r.
Muhammad, 1 Mad. 277.)

66. The imprisonment which the Court imposes in default
Description of of payment of a fine, may be of any descrip-

impnsonment for tion to which the offender mieht have been
such default.

sentenced for the offence.

67. If the offence be punishable ^ith fine only, the

Term of im-
™P^isonment which the Court imposes in

prisonment for de- default of payment of the fine snail be
fault in payment simple (Act VIII. of 1882, s. 3), and the

p^unish!
directs the offender

able with fine only. imprisoned, in default of payment of

.
fine, shall not exceed the following scale,

that IS to say, for any term not exceeding two months when
the amount of the fine shall not exceed fifty rupees, and!

u
term not exceeding four months when the amount

shall not exceed one hundred rupees, and for any term not
exceeding six months in any other cases.

Such imprison-
,

The imprisonment which is imposed
ment to terminate in default of payment of a fine shall termi-

Zfinr^^'*"^ whenever that fine is either paid, or
levied, by process of law.

69. If, before the expiration of the term of imprisonment
Termination of Bxed in default of payment, such a pro-

I”*'*-

"

proportional part «
term of imprisonment, suffered in

of fine. default of payment, is not less than pro-

fhft
portional to the part of the fine still unpaid^the imprisonment shall terminate.
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Illustration, ^

A is sentenced to a fine of one hundred mp^s, and to four months’
imprisonment in default of payment. Here, if seventy-five rupees of

the fine be paid or levied before the expiration of one month of the

imprisonment, A will be discharged as soon as the first month has

expired. If seventy-five rupees be paid or levied at the time of the

expiration of the first month, or at any later time while A continues

in imprisonment, A will be immediately discharged. If fifty rupees of

the fine be paid or levied before the expiration of two months of the

imprisonment, A will be discharged as soon as the two months are

completed. If fifty rupees be paid or levied at the time of the expira-

tion of those two months, or at any later time while A continues in

imprisonment, A will be immediately discharged.

70. The fine, or any part thereof which remains un-

paid, may be levied at any time within

six years after the passing of the sentence,

and under the sentence, the offender

be liable to imprisonment for a longer

period than six years, then at any
time previous to the expiration of that period; and

the death of the offender does not

discharge from the liability any property

whi<4h would, after his death, be legally

Fine may be
levied within six

years or at any
time during the

term of imprison-

ment.

Death ofoffender

not to discharge

bis property from
liability.

Commentary.

It has been ruled by the High Court of Bengal that s. 70 refers

exclusively to cases which have been dealt with under the Code, and
that fines, inflicted for offences punishable under other special and
local laws, are not within the provisions of that section, unless its

operation be specially extended thereto. (4 Suth. Crim. Letters, 7.)

The imprisonment which the Court is authorized to impose in

default of payment is intended as a punishment for non-payment, not
as a satisfaction and discharge of the amount due. The object of
ss. 61-70 is explained by the authors of the Code, as quoted in the
Commissioners’ Second Keport, 1847, s. 487.

^ But we do not mean that this imprisonment shall be taken in full satis-

faction of the fine. We cannot consent to permit the offender to choose
whether he will suffer in person or in his property. To adopt such a course
would be to grant exemption from the punishment of fine to whose very
per^ns on whom it is peculiarly desirable that the punishment of fine should
be inflicted, to those very persons who dislike tnat punishment most, and
whom the apprehension of that punishment would be most likely to restrain.
We therefore propose that the imprisonment which an offender has under-
gone shall not release him from the pecuniary obligation under which he
lies. His person will, indee<^ cease to be answerable for the fine. But his
property will for a time continue to be so. What we recommend is, that at
anytime during a certain limited period, the fine maybe levied on his effects
by distress (s. 70), If the fine is paid or levied while he is imprisoned for



8eo. 70.] WHIPPING. 25

default of payment, his imprisonment will immediately terminate (s. 68), and
if a portion of the fine be paid during the imprisonment, a proportional
abatement of the imprisonment will take place ” (s. 69).

Fines are to be enforced by the issue of a warrant for the levy of the
amount, by distress and sale of any movable property belonging to
the offender. Such warrant may be executed within the jurismction
of the Court that issued it, and it shall authorize the distress and sale
of any movable property belonging to the offender, without the juris-
diction of such Court, when indorsed by the District Magistrate or
€hief Presidency Magistrate within the local limits of whose juris-
diction such property is situated. (Cr. P. C., ss. 386, 387.) Immovable
property cannot be made liable for the payment of a fine. (Reg.
V. Lallu, 6 Bom. H. C. C. C. 63.)

This mode of levying the fine maybe adopted, even^though the
offender has undergone the full term of imprisonment to which he has
been sentenced in default of payment of the fine. (Reg. v. Mudoo-
eoodun, 3 Suth. Cr. 62.)

Co] iiitilentary.

Whipping.—The law as to whipping was originally laid down in
Act VI. of 1864, which, however, has been so amend^ that little of
the original Act is now left. Sections 2, 3, and 4 have been replaced
by new sections, by Act III. of 1895, s. 5. Section 6 of the Act of
1864 has received an explanation from Act HI. of 1895. Section 6,
and SB. 7 to 12, both inclusive, have been superseded by the Criminal
Procedure Code.

Offences punish-
able with whipping
in lieu of other
punishment pre-
scribed by Penal
Code.

2. Whoever commits any of the fol-
lowing offences may be punished with
whipping in lieu of any punishment to
which he may for such offence be liable
under the Indian Penal Code, that is to
say

Group A.

(1) theft, as defined in section 378 of the said Code

;

•(2) theft in a building, tent or vessel, as defined in sec-
tion 380 of the said Code

;

(3) theft by a clerk or servant, as defined in section 381
of the said Code

; .

(4) theft after preparation for causing death or hurt, as
defined in section 382 of the said Code

;

Group B.

<5) extortion by threat, as defined in section 388 of the
said Code

;
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(6) putting a person in fear of accusation in order ta

commit extortion, as defined in section 389 of the

said Code

;

Group C.

(7) dishonestly receiving stolen property, as defined in

section 411 of the said Code

;

(8) dishonestly receiving property stolen in the com-
mission of a dacoity, as defined in section 412 of
the said Code

;

% Group D,

(9) lurking house-trespass, or house-breaking, as defined

in sections 443 and 445 of the said Code, in order

to the committing of any offence punishable with

whipping under this section

;

(10) lurking house-trespass by night or house-breaking

by night, as defined in sections 444 and 446 of the
said Code, in order to the committing of any
offence punishable with whipping under this section.

3. Whoever, having been previously convicted of any
one of the ofl’ences specified in the last pre-

Tic°“on“oroffTOce
Ceding sectioD, shall again be convicted of

mentioned in sec- the Same offcnce or of any offencc included
tion 2, whipping in the Same Group of offences, may be

SjUlfmeni" punjshed with whipping in lieu of or in

addition to any other punishment to which
he may for such offence be liable under the Indian Penal
Code.

4. Whoever, having been previously convicted of any

^ one of the following offences, shall be again
Offences punish- r

able, in case of convicted of the Same onence, or ot any
second conviction, offence included in the same Group of

offences, may be punished with whipping

punishment. addition to any other punishment ta

which he may be liable under the Indian
Penal Code, that is to say :— ,

Group A.

(1) giving or fabricating false evidence in such manner
as to be punishable under section' 193 of the Indian
Penal Code

;
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(2) giving or fabricating false evidence with intent to

procure conviction of a coital offence, as denned

in section 194 of the said Code

;

(3) giving or fabricating false evidence with intent ta

procure conviction of an offence punishable with

transportation or imprisonment, as defined in section*

195 of the said Code

;

Group B.

(4) falsely charging any person with having committed

an unnatural offence, as defined in sections 211 and

377 of the said Code ;

^

Group C.

(5) assaulting or using criminal force to any woman with

intent to outrage her modesty, as defined in section

354 of the said Code

;

(6) rape, as defined in section 375 of the said Code

;

(7) unnatural offences, as defined in section 377 of tho

said Code;

Group D,

(8) robbery or dacoity, as defined in sections 390 and 391

of the said Code

;

(9) attempting to commit robbery, as defined in section

393 of the said Code

;

(10) voluntarily causing hurt in committing robbery, as

defined in section 394 of the said Code

;

Group E,

(11) habitually receiving or dealing in stolen property,,

as defined in section 413 of the said Code

;

Group F.

(12) forgery, as defined in section 463 of the said Code

;

(13) forgery of a document, as defined in section 466 of

the said Code

;

(14) forgery of a document, as defined in section 467 of

the said Code

;

(15) forgery for the purpose of cheating, as defined in

section 468 of the said Code

;
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(16) forgery for the purpose of harming the reputation

of any person, as defined in section 469 of the said

Code

;

Group G.

(17) lurking house-trespass, or house-breaking, as de-

fined in sections 443 and 445 of the said Code, in

order to the committing of any offence punishable

with whipping under this section

;

(18) lurking house-trespass by night, or house-breaking

by night, as defined in sections 444 and 446 of the

s^tid Code, in order to the committing of any
offence punishable with whipping under this sec-

tion.

5. Any juvenile offender who commits any offence which

- ^ . is not by the Indian Penal Code punishable

punishable with With death, may, whether lor a nrst or

whipping for of- any Other offence, be punished with whip-
fences not punish- Other punishment to
-able with death. P, , n •' no t ri

which he may for such offence be liable

under the said Code.

Explanation.—In this section the expression ‘juvenile

offender’ means an offender who in the opinion of the

Court is under sixteen years of age, the decision of the

Court on such matter being final and conclusive.

Commentary.

The effect of the Whipping Act is to make whipping a punishment
under the Penal Code. Therefore, if a prisoner is convicted on the
same day of two offences, for one of which whipping may be inflicted

either in substitution of, or in addition to, other punishment, such
whipping may be inflicted for such offence, and any other legal

penalty for the other offence. (Maniruddin v. Gaur Chandra, 7 B.L.B.

165; S.C. 15 Suth. Cr, 89, overruling the F.B. decision in Nassir
V. Chunder, 9 Suth. Cr. 41; 5 Mad. H.O. App. xviii.; S.C. Weir, 417.)

In a case from Bombay, where a man was convicted of housebreaking
in order to commit theft, and of theft, both offences being part of
one continuous transaction, and he was sentenced to imprisonment on
the first charge, and to whipping on the second, the High Court held
that the sentence was not illegal, but’that it was contrary to the spirit

of the Code, and should not be repeated. (Beg.* v. Genu, 5 Bom. H.C.
O.C. 88.)

In cases coming within s. 2 of the Whipping Act, no other punish-
ment can be inflicted along with the whipping for the offence for

which whipping is inflicted. Punishment in that section means the
whole of the punishments which might be awarded, if whipping was
not inflicted. (Beg. v. Bagadu, 16 Bom* 857.)
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It is held both by the Bengal and Bombay High Courts that s. B
of this Act only applies to the cases of persons who, having undergone

the punishment for a previous offence, and being undeterred or

unretbrmed by it, commit a second offence. (Reg. v, Udai, 4 B.L.B.A.

Cr. 6 ; S.a 12 Suth. Cr. 68 ;
Reg. v. Surya, 3 Bom. H.O. C.O. 38

;

Reg. V. Kusa, 7 ibid. 70.) The Madras High Court takes an opposite

view, and has twice laid it down- that the previous conviction required

by s. 3 of the Whipping Act might be on the same day, and that the

section did not mean “ previously convicted and punished.” (5 Mad.
H.C. App. xviii. ; S.C. Weir, 417.) I confess that the Ruling of the
Bengal and Bombay Courts recommends itself more to my judgment.
Of course the same construction will be applicable to the following

section.

The previous offence must also be the same offence, or aifoffence of
the same Group, as that of which the prisoner is convicted the second
time. (5 Mad. H.O. App. 1 ; S.C. Weir, 416 [640] ;

Reg. v, Changia, 7
Bom. H.C. C.C. 68.) And the Madras High Court has ruled, that a
sentence of whipping is not illegal because a conviction of some
additional offence is combined with a second conviction of the same
specific offence. (Weir, 2nd ed., 614.)

6.

Whenever any local Government shall by Notification

in the official Gazette have declared the
provisions of this section to be in force in

any frontier district cyr any wild tract of
country, within the jurisdiction of such
Local Government, any person who shall,,

in such district or tract of country, after
such notification as aforesaid, commit any of the offences
specified in section 4 of this Act, may be punished with
whipping in lieu of any other punishment to which he may
be liable under the Indian Penal Code.

When offences

specified in section

4 may be punished
with whipping in

frontier districts

and wild tracts.

7. [Repealed hy Cr. P, C., 8ch. I. But as to exemption, see-

post, s. l\,p. 30.]

8. [This section and sections 11 and 12 are repealed by
„ the Cr. P. 0. of 1872. That of 1882.

maytt p^sJsen' ^2) that whmping may be
tence of whipping, inliicted by Presidency Magistrates and

Magistrates of the 1st class, and by Magis-
trates of the 2nd class if specially empowered by the Local
Government, but in no case by Magistrates of the 3rd
class.]

Commentary.

The extent of whipping to which a Magistrate may sentence is not
limited, except by s. 10 of Act IV. of 1864, which limits the amount
of the punishment generally. It matters not whether whipping is-
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imposed 843 ft punishment by a magistrftte or by ft S^sions Judge,

each of them, if he can pass the sentence at ^1, can impose it to the

full extent authorized by the Act. (Pw
<3hunder, 9 Suth. Cr. 41; S.O. 6 Wym. Cr. 53; 6 Mad, H.C., App.

XYiii.; S.C. Weir, 417.)

9.

[This and the following section, repealed by Act XVL
.-of 1874, are superseded by the Cr. P. C.,

awSr'in addi- wMch provides that when the punishment

tion to imprison- of whipping is awarded in addition to
ment when to be imprisonment, in a case which is subject
snflicted.

^ appeal, the whipping shall not be in-

inflicted until fifteen days from the date of such sentence,

or if an appeal be made within that time until the seutence

is confirmed by the Appellate Court, but the whipping

shall be inflicted as soon as practicable after the expiry of

the fifteen days, or in case of an appeal as soon as practi-

cable after the receipt of the order of the Court confirming

the sentence.] (Cr. P. C., s. 891.)

Commentary.

In the case of a sentence of whipping in addition to imprisonment,

the flogging must be inflicted immediately on the expiry of the fifteen

•days. Any direction to the contrary in a warrant is altogether illegal

and void, and the warrant should be returned to the CJourt for amend-
ment. (6 Mad. H.C., App. xxxviii.)

10.

[In the case of a person of or over 16 years of age,

whipping shall be inflicted ivith a light

rattan not less than half an inch in dia-

ment.
* ^'*'^** " meter, in such mode, and on such part of

the person, as the Local Government directs;

and, in the case of a person under 16 years of age, it shall

be inflicted in the way of school-discipline with a light

rattan. In no case shall such punishment exceed 30 strmes.
The whipping shall be inflicted in the presence of the ofiacer

in charge of the jail ; unless the Judge or Magistrate orders
it ix> be inflicted in his own presence.] (Cr. P. C., ss. 391,

11.

[The punishment of whipping shall not be inflicted

Punishment not «iile88 a Medical OflScer, if present, certifies,

to b. inflicted if or, if there is not a Medical Officer present,
unless it appears to the Magistrate or
officer present, that the offender is in a fit

etate of health to undergo such punishment. If, during
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the execution of a sentence of whipping, a Medical Officer

Hiertifies, or it appears to the Magistrate or officer present,

that the offender is not in a fit state of health to undergo
the remainder of the sentence, the whipping shall be finally

,
stopped. No sentence of whipping shall be

TOents.
^ ' executed by instalments

; and none of the

following persons shall be punishable with
whipping (namely) females, males sentenced to death, or

to transportation, or to penal servitude, or

«r?n 'certain
^ imprisonment for more than five years,

or males whom the Court considys to be
more than 45 years of age.] (Cr. P. C., ss. 393, 394.)

Commentary.

^ Accordingly, if the prisoner is unable to suffer his whole sentence
of whipping, he must be discharged as to the residue. (3 Wym. Circ.
3 ; 5 Mad. H.O., App. 1.) But the Court, in its discretion, may com-
mute the sentence to imprisonment. (Cr. P. C., s. 395.)

The exemption applies even though the sentence of transportation,
•etc., has been passed in a different case, provided it has been already
•passed before the whipping is awarded. (1 Mad. 56, S.C. Weir, 645.)

12. [In any case in which, under section 394 {ante, s. 11),

Procedure if
^ Sentence of whipping is wholly or partially

punishment can- prevented from being executed, the offender
»iot be inflicted shall be kept in custody till the Court

^ ^ which passed the sentence can revise it;

. ^

^-^d the said Court may, at its discretion,
'Cither remit such sentence, or sentence the offender in lieu
of whipping, or in lieu of so much of the sentence of
whipping as was not executed, to imprisonment for any
term

^

not exceeding twelve months, which may be in
addition to any other punishment to which he may have
been sentenced for the same offence. Nothing in this
^ection shall be deemed to authorize any Court to inflict
imprisonment for a term exceeding that to which the
accused is liable by law, or that which the said Court is
‘Competent to inflict.] (Cr, P." C., s. 395.)

71. Where anything which is an offence is made up

T- r • t.

P^-rts, any of which parts is itself an

meBTof ofence, the offender shall not be punished
'Which is made up witJi tnc punishment of more than one of
,-of several offences, such his offenccs, unlcss it be so expressly

provided.
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Where anything is an offence falling within two or more

separate definitions of any law in foree for the time being

by which offences are defined or punished, or

where several acts, of which one or more than one

would by itself br themselves constitute an offence, consti-

tute, when combined, a different offence,

the offender shall not be punished with a more severe

punishment than the Court which tries him could award

for any one of such offences. (Act VIII. of 1882, s. 4.)

r

Illustrations.

(a) A gives Z fifty strokes with a stick. Here A may have com-

mitted the offence of voluntarily causing hurt to Z by the whole

beating, and also by each of the blows which make the whole beating

up. If A were liable to punishment for every blow he imght be im-

prisoned for fifty years, one for each blow. But he is liable only to

one punishment for the whole beating.

(5) But if, while A is beating Z, Y interferes, and A intentionally

stipes Y, here, as the blow given to Y is no part of the act whereby

A voluntarily causes hurt to Z, A is liable to one punishment for

voluntarily causing hurt to Z, and to another for the blow given to Y.

c

Commentary.

Where, however, a person is convicted at the same time of two or
more offences punishable under the same or different sections of the
Penal Code, he may be sentenced to several penalties on each, ** such
penalties, when consisting of imprisonment or transportation, to
commence the one after the expiration of the other, in such order as
the Court may direct. It shall not be necessary for the Court, by
reason only of the aggregate punishment for the several offences ^ing
in excess of the punishment which such Court is competent to inflict

on conviction of a single offence, to send the offender for trial before
a higher Court. Provided that in no case shall the person be
sentenced to imprisonment for a longer period than 14 years

;
provided,

also, that if the case be tried by a Ma^strate (other than a Magistrate
acting under s. 34) the punishment shall not in the aggregate exceed
twice the extent of the punishment which such Magistrate is by his
ordinary jurisdiction compelled to inflict.” (Cr. P. C., s. 35.) The
limits fixed by this section refer to sentences passed simultaneously,
or upon charges which are tried simultaneously. They do not apply
to cases of offences committed by persons who are already undergoing
sentence of imprisonment (Keg. v. Puban, 3 Wym. Cr. 6, S. 0. 7 Suth.
Cr. 1) ; nor to separate but successive trials of the same person fbr
distinct offences. (Daulatia, in re, 3 All. 305.)

Where accumulated punishment is given under s. 35 of the Cr*
P. C., separate sentences should always be given in the manner
therein prescribed, otherwise in the event of an appeal, and a reversal
of the conviction in one or more of the separate cases, it would be
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impossible to determine to what portion of the aggregate imprison-

ment the prisoners still remained liable. Sentences of imprisonment

passed under that section cannot be made to rim concurrently. (4

Mad. H. C., App. xxvii.; Beg. v. Wazir Jan, 10 All. 58; Keg. v,

Pir Mahomed, 10 Bom. 254.)

See also as to sentences on escaped convicts and prisoners already

under sentence. (Cr. P. C., ss. 390-398, Act X. of 1886, s. 10.)

I. If in one set of facts so connected together as to form the same
transaction more offences than one are committed by the same person,

he may be charged with and tried at one trial for every such offence.

II. If the acts alleged constitute an offence falling within two or

more separate definitions of any law, in force for the time being, by
which offences are defined or punished, the person accuse;^ of them
may be charged with and tried at one trial for each of such offences.

III. If several acts, of which one or more than one would by itself

or themselves constitute an offence, constitute when combined a

different offence, the person accused of them may be charged with
and tried at one trial with the offence constituted by such acts when
combined, or for any offence constituted by any one or more of such
acts. Nothing contained in this section shall affect the Indian Penal

Code, Section 71 (Criminal Procedure Code, Section 235).

This section combined with s. 71 of the Penal Code peems to

reproduce the provisions of the former Criminal Procedure Code (Act
X. of 1872), s. 454. The omission of all those references to punish-
ments in the section itself, and in the illustAtions, which were con-
tained in the repealed s. 454, shows that it is to be treated merely as

containing rules for criminal pleading and procedure, and that the
rules as to assessment of punishment must be sought for in s. 71 of

the Penal Code, as amended by Act VIII. of 1882, and in the Cr.

P. C. s. 35, ante, p. 11 (Aco. per curiaia, 7 All., p. 33 ; 10 Bom., p.

496; 12 Mad. 39; 17 Bom., p. 270.)

The result of both sections seems to me to be as follows :

—

First—Where the repetition of several offences constitutes one
offence of exactly the same character, all the instances taken together
can only be treated as making up one offence, though the greater or
lesser number of the instances may add to or diminish the heinousness
of the offence. For example, a number of blows following upon each
other only constitute one beating, s. 71, ill. (a). A numto of lies in
a continuous deposition only constitute one piece of false evidence,
though the same lie in two depositions would be indictable and
punishable separately as two distinct offences. (Castro v. the Queen,
L.B. 6, App. 229.)

When a single transaction or connected series of events
give rise to several offences of a different character, or to several
offences of the same character affecting different persons, each such
offence is separately indictable and punishable. For example, a man
beats two people in the same crowd (s. 71, ill. (6)) ; or forms part of
an unlawful assembly, and while acting with it wounds one person,
and resists a public servant in the execution of his duty [Act X. of
1872, s. 454, ilt (a), (/ ) ; Act X. of 1882, s. 235, ill. (a), (^r)]

; or brings
a false charge against another, and at the trial gives false evidence m
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support of the charge (Act X. of 1872, s. 454, Ul, (d)
;
Act X. of 1882

B. 236, ill, (/); Keg. V. Abdool Azeez, 7 Suth. Cr. 69; Keg. v. Pi:

Mahomed, 10 Korn. 254). So a man may be separately convicted anc

punished under s. 457 for house-breaking by night, and under ss. 42(

and 352 for mischief and assault. (Keg. v. Nirichan, 12 Mad. 36.^

Under the repealed section 454, the Calcutta High Court doubtec

whether a prisoner could be convicted on separate charges unde]

ss. 147 and 324 of rioting and wounding another in the course of the

riot, and decided that in any case the punishment must not exceec

that for the graver offence. ('Empress v, Jubdur, 6 Cal. 718.) It maj
be doubted, however, whether this decision w'as sustainable ever

under the old law. The riot and the wounding were certainly noi

a single act falling within two separate definitions under cl. 2 o:

s. 454; nor did the two together form a combined offence under eithei

of the se^ions on which the indictment was framed. Under the

Procedure Code of 1882 the same point has been frequently decided

in an opposite manner. In one case on the subject the Allahabad

Court said

“ The offence of rioting, and the offences of voluntarily causing hurt, anc

voluntarily causing grievous hurt, each of the two latter offences beinf

committed against a different person, arc all distinct offences. The offenci

of voluntarily causing hurt, or of voluntarily causing grievous hurt obviously

can be committed without the commission of the offence of noting, and, ii

like manner, rioting can be committed without the commission of the tw(

other offences. If, then, a person is accused of haying committed the offenc<

of rioting armed with a deadly weapon, and also with having at the sam(

time committed the offends of voluntarily causing hurt to one person, and o

voluntarily causing grievous hurt, by means of a dangerous weapon, to anotbe;

person, he may, under the provisions of para. 1, s. 235 of tlie Crim. P. C., h
charged with and tried, at one trial for each of the three above-mentione(

offences
; and in my opinion he may, under the provisions of s. 35 of the Crim

P. C., be sentenced to three years’ rigorous imprisonment under s. 148 of thi

P. C., to one year’s rigorous imprisonment under s. 323, and to ten years

rigorous imprisonment under s. 826, or to an aggregate punishment of fourteei

years’ rigorous imprisonment” (Empress v. Dungar Singh, 7 All. 29, 3^

overruling Empress v. Bam Partub, 6 All. 121, followed Reg. v. Persliad,

'

All. 414 ; Reg. t?. Ram Sarup, ib. 757 ; Reg. v. Bisbeshur, 9 All. 645 ; Loke
nath V. Reg., 11 Cal. 349; Cbandrakant v. Reg., 12 Cal. 495; Reg. v. Ban
Punja, 17 ]^m. 260; Motsun Mir. v. Reg., 16 CaL 725; Ferasat v. Reg., I

Cal. 105.)

In one case the offender bod joined in a riot, and in the course c

that riot some of the other rioters had committed grievous hurt ii

prosecuting the common object of the assembly. He himself had don
no hurt to any one. He was convicted of rioting, and also of grievou

hurt under s. 149 of the Penal Code, and was separately sentenced fo

each offence. The Calcutta Court set aside the double sentenci

holding that the case came under the first clause of s. 71. Here th

prisoner had not in fact both rioted and committed grievous hurl

These would have been separate and indeijenaent offences. He ha
actually rioted, and he had constructively committed grievous hurt, b
being mixed up with joint rioters who had actually committed hnr
Here the offence of rioting was an essential element in making out th

grievons hurt, and to sentence him separately on each head would t

to punish him twice over. (Kilmony Podder v, Reg., 16 Cal. 442, F3.
Beg. V, Bana Punja, 17 Bom. 260.)
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Thirdly,—Where the same facts will constitute different offences,

the indictment may, and ought to, charge each such offence so as to

meet every possible view of the case. But only one offence has been

committed, and the punishment must not exceed that applicable to

the graver offence (s. 71, cl. 2).

Accordingly in Bombay it was held that a prisoner could not be

at the same time punished for committing an offence by fire, with

intent to destroy a warehouse, under s. 436, and for the offence of

mischief by fire with the intent to cause damage to property above the

value of Bupees 100 under s. 535. The Court said :

—

“ In some English cases one act, or set of acts, of the accused person has

been held punishable under two different Statutes, and a double conviction

and sentence have been sustained. In such cases the intentign of the

Legislature is to guard two interests of different species, and to prevent a
person, who has offended against both, from escaping with a penalty provided

for the defence of one only. The present is not such a case. The intention

of the accused was solely to do one act, viz. to set fire to a warehouse ; and
the circumstance that the same act also answers to the definition of another
and subordinate offence does not render him liable to an additional punish-
ment for it. Such a case seems to be contemplated by s. 454 of the CriminaX
Procedure Code (Act X. of 1872), paragraph II. It is a general rule that

when, in the same Penal Statute, there are two clauses applicable to the same-
act of an accused, the punishments are not to be regarded as cumulative-
unless it be so expressly provided.” (Beg. v. Dod Basaya, 11 Bom. H.C. 13;
Empress w. Banni, 2 All. 349.)

^

Fourthly ,—Sometimes an act, which is itself an offence, becomes
either a different offence, or an aggravated form of the same offence *

when combined with other facts, either in themselves innocent or-
criminal. Here also it may be proi)er not only to charge the offender
with the compound offence but with the minor offences of which it is

made up. But if the compound offence is made out, no punishment

.

can be awarded beyond that which can be given in respect of it. For
instance, upon the same facts a man may be charged for using criminal
force under s. 352, and under s. 152 for the same force against a public
servant. (Ferasat v. Beg., 19 Cal. 105.) But, though convicted om
both charges, he could not receive a higher punishment than that,
which is provided by the latter section. So the offence which is-

punishable under s. 460 is made up of separate offences punishable^
under ss. 456, 304 and 325. But although the indictment shouldt
contain charges under all these sections, if the complete offence is
made out, the punishment should be inflicted under, or at all events
should not exceed that awarded by, s. 460. Nor could a prisoner be
separately punished for being a member of an unlawful assembly
under s. 143, and also under s. 147 for rioting as a member of the
same unlawful assembly (per curiam, 6 AIL, p. 124). In the illustra-
tion (m) to Or. P. C., s. 235, cl. IH., the case is put of a person
committing robbery on B^ and, in doing so, voluntarily causing hurt
to him. Here the hurt constitutes the element of force which changes
theft into robbery. Under the same clause of the old section 454
(Act X. of 1872) two further illustrations (n) and (p) were given, in
which the cases were put of a person breaking into a house to commit
adultery, and then committing the adultery; or enticing away a
married woman, and then committing adultery with W. In each
case it was laid down that though separate charges and convictions
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support of the charge (Act X. of 1872; s. 454, ill, (d)
;
Act X. of 1882,

s. 235, ill, (/) ; Beg, v, Abdool Azeez, 7 Suth. Cr. 69 ; Peg. v, Pir
Mahomed, 10 Pom. 254). So a man may be separately convicted and
punished under s. 457 for house-breaking by night, and under ss. 426
and 352 for mischief and assault. (Keg. v. Nirichan, 12 Mad. 36.)

Under the repealed section 454, the Calcutta High Court doubted
whether a prisoner could be convicted on separate charges under
ss. 147 and 324 of rioting and wounding another in the course of the
riot, and decided that in any case the punishment must not exceed
that for the graver offence. (Empress v, Jubdur, 6 Cal. 718.) It may
be doubted, however, whether this decision was sustainable even
under the old law. The riot and the wounding were certainly not
a single act falling within two separate definitions under cl. 2 of
s. 454 ; nor did the two together form a combined offence under either

of the sections on which the indictment was framed. Under the
Procedure Code of 1882 the same point has been frequently decided
in an opposite manner. In one case on the subject the Allahabad
Court said :

—

The offence of rioting, and the offences of voluntarily causing hurt, and
voluntarily causing grievous hurt, each of tho two latter offences being
committed against a different person, arc all distinct offences. The offence

of voluntarily causing hurt, or of voluntarily causing grievous hurt obviously

can be committed without the commission of tho oficnce of rioting, and, in

like manner, rioting can be committed without the commission of tlie two
other offences. If, then, a person is accused of having committed the offence

of rioting armed with a deadly weapon, and also with having at the same
time committed tho offencts of voluntarily causing hurt to one person, and of
voluntarily causing grievous hurt, by means of a dangerous weapon, to another
person, he may, under the provisions of para. 1, s. 235 of the Grim. P. C., be
charged with and tried, at one trial for each of tho three above-mentioned
offences; and in my opinion he may, under the provisions of s. 35 of the Grim.
P. G., be sentenced to three years’ rigorous imprisonment under s. 148 of the
P. G., to one year’s rigorous imprisonment under s. 323, and to ten years’

rigorous imprisonment under s. 32G, or to an aggregate punishment of fourteen

years’ rigoi'ous imprisonment.” (Empress v. Dungar Singh, 7 All. 29, 34,

overruling Empress v. Ram Partub, 6 All. 121, follow'ed Reg. v. Persliad, 7
All. 414; Reg. v. Ram Sarup, ih. 757 ; Reg. v. Bisheshur, 9 All. 645; Loke-
nath V, Reg., 11 Gal. 349; Ghandrakant v. Reg., 12 Gal. 495; Reg. u Bana
Punja, 17 Bom. 260; Motsun Mir. v, Reg., 16 Gal. 725; Ferasat v. Reg., 19
Gal. 105.)

In one case the offender had joined in a riot, and in tho course of

that riot some of the other rioters had committed grievous hurt iu

prosecuting the common object of the assembly. He himself had done
no hurt to any one. He was convicted of rioting, and also of grievous
hurt under s. 149 of the Penal Code, and was separately sentenced for

each offence. The Calcutta Court set aside the double sentence,

holding that the case came under the first clause of s. 71. Here the
prisoner had not in fact both rioted and committed grievous hurt.

These would have been separate and independent offences. He hod
actually rioted, and he had constructively committed grievous hurt, by
being mixed up with joint rioters who had actually committed hurt.
Here the offence of rioting was an essential element in making out the
grievous hurt, and to sentence him separately on each head would be
to punish him twice over. (Nilmony Podder v, Reg., 16 Cal. 442, F.B.

;

Reg. V, Bana Punja, 17 Bom. 260.)
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Thirdly,—Where the same facts will constitute difTerent offences,

the indictment may, and ought to, charge each such offence so as to

meet every possible view of the case. But only one offence has been

committed, and the punishment must not exceed that applicable to

the graver offence (s. 71, cl. 2).

Accordingly in Bombay it was held that a prisoner could not be

at the same time punished for committing an offence by fire, with

intent to destroy a warehouse, under s. 436, and for the offence of

mischief by fire with the intent to cause damage to property above the

value of Kupees 100 under s. 535. The Court said :

—

“ In some English cases one act, or set of acts, of the accused person has
been held punishable under two different Statutes, and a double conviction

and sentence have been sustained. In such cases the intentign of the
Legislature is to guard two interests of different species, and to prevent a
person, who has offended against both, from escaping with a penalty provided

for the defence of one only. The present is not such a case. The intention

of the accused was solely to do one act, viz. to set fire to a warehouse ; and
the circumstance that the same act also answers to the definition of another
and subordinate offence does not render him liable to an additional punish-
ment for it. Such a case seems to be contemplated by s. 454 of the CriminalL

Procedure Code (Act X. of 1872), paragraph II. It is a general rule that

when, in the same Penal Statute, there are two clauses applicable to the same>
act of an accused, the punishments are not to be regarded ns cumulative-
unless it be so expressly provided.” (Reg. v, Dod Basaya, 11 Bom. H.C. 13;
Empress v. Banni, 2 Ail. 349.)

Fourthly ,—Sometimes an act, which is itself an offence, becomes
either a different offence, or an aggravated form of the same offence-
when combined with other facts, either in themselves innocent or-
criminal. Here also it may be proper not only to charge the offender
with the compound offence but with the minor offences of which it is

made up. But if the compound offence is made out, no punishment

.

can be awarded beyond that which can be given in respect of it. For
instance, upon the same facts a man may be charged for using criminal
force under s. 352, and under s. 152 for the same force against a public
servant. (Ferasat v, Reg., 19 Cal. 105.) But, though convicted om
both charges, he could not receive a higher punishment than that,
which is provided by the latter section. So the offence which is^

punishable under s. 460 is made up of separate offences punishable^
under ss. 456, 304 and 325. But although the indictment shouldi
contain charges under all these sections, if the complete offence is
made out, the punishment should be inflicted under, or at all events
should not exceed that awarded by, s. 460. Nor could a prisoner be
separately punished for being a member of an unlawful assembly
under s. 143, and also under s. 147 for rioting ns a member of the
same unlawful assembly (per curiam, 6 AIL, p. 124). In the illustra-
tion (m) to Or. P. 0., s. 235, cl. Ifl., the case is put of a person
committing robbery on and, in doing so, voluntarily causing hurt
to him. Here the hurt constitutes the element of force which changes
theft into robbery. Under the same clause of the old section 454
(Act X. of 1872) two further illustrations (w) and (p) were given, in
which the cases were put of a person breaking into a house to commit
adultery, and then committing the adultery; or enticing away a
married woman, and then committing adultery with her. In each
case it was laid down that though senarato charirAs and
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might 1)6 liad, the punishment could not exceed that which might bo

inflicted for the graver offence. Possibly, as regards the second

illustration, the adultery might be considered only an aggravation or

a completed form of the enticing. It is evident, as to the former case,

that the adultery was wholly independent of and distinct from the

house-breaking, and did not, in combination with the house-breaking,

form any new offence known to the law. These illustrations have
been omitted in the new section. In conformity with them, however,
it had been decided in Madras that a person convicted and punished
under s. 369, for abducting a child with intent dishonestly to take
movable property, could not be separately punished under s. 379 for

the actual theft which was contemplated by the abduction. (Noujan,
in re, 7 Mad. H. C. 375.) Similar decisions were given in Allahabad
and !Bk)mbay where the charges were of entering upon property to

commit mischief, and of actually committing the mischief (ss. 425,

441, Empress v. Budh Singh, 2 All. 101); of house-breaking by night

with intent to commit theft, and of theft in the house (ss. 457, 380,

Peg. V. Tukaya, 1 Bom. 241 ; Empress v, Ajudhia, 2 All. 614). In the

latter of the two Allahabad cases the Court seemed to think it

necessary to enter a formal acquittal upon the minor charge (s. 380)
in order to inflict a full punishment upon the graver one. Under
the Code of 1882, however, the Bombay High Court has held that

house-breaking by night with intent to commit theft, and theft in a
-dwelling-house (ss. 457, 380) were two distinct offences, which did not

constitute, when combined, a different offence,” and could therefore

bo punished separately with the penalty appropriate to each offence.

<Reg. V. Sakharam BhW. 10 Bom. 493.) The same principle would
probably be applied to offences under ss. 425 and 441. In a later case

from Allahabad the High Court disapproved of the last-mentioned
ruling in Empress v. Ajudhia, and laid it down, that where more than
one offence is proved in respect of which the accused has been tried

and convicted, a conviction for each offence must follow, whether the
case falls under s. 71, of the P. C. or not, and that, subject to the
provisions of that section, a Feporate sentence must be passed on each
conviction. (Reg. v. Wazir Jan, 10 All. 58.) The mere circumstance
that the same set of facts amounts to evidence of two different offences

does not prevent a separate penalty for each, unless such set of facts

constitutes the definition of each. A prisoner was indicted under
s. 170, for personating a public servant. By means of this personation
he was enabled to commit extortion, for which ho w’as also indicted

under s. 383. It was held that the case did not come under any
clause of s. 71. Not under the 2nd clause, because the personation by
itself did not amount to extortion, and not under the 1st or 3rd clauses,

because the personation was only the accidental means by which the
extortion was effected, and not one of the essential elements which
make up the definition of the offence. (Reg. v. Wazir Jan, 10 All. 58.)

It may be well to append the following decisions as to cumulative
punishment under the Code of 1861, though they are not all recon-
cilable with each other, and are not direct authorities upon the
construction of the present Code.

It has been decided that cumulative sentences cannot be given ox
charges of possessing stolen property under s. 411, and of voluntarily
concealing the same property under s. 414 (Huribuns Lall v. the
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Queen, 4 E.J. & P. 122; 4 Mad. H. C., App. xiv., S.C.^Weir, 105,

Ist edition
; p. 180, 2nd edition); of theft under s. 379, or criminal

breach of trust under s. 409, and of receiving or retaining the same

property under s. 411 (Peg. v. Sreemunt, 2 Suth. Or. 63, S.C. 4 R.J.

& P. 563 ;
Reg. v. Seeb Churn, 11 Suth Or. 12 ;

Reg. v. Sheikh Mudun,
1 Suth. Cr. 27 ; Reg. v, Shunker, 2 N.W.P. 312) ;

of culpable homicide,

and of being a member of the unlawful assembly by which the homi-

cide was committed (Reg. v. Rubeeollah, 3 Wym. Cr. 9, S.C. 7 Suth.

Cr, 13) ; of using forged documents under s. 471, and of having them
in possession with intent to use them under s. 474 (Reg. v. Nuzur Ali,

6 N.W. P. 39) ;
of kidnapping under s. 363, and of restraint in order

to kidnap under s. 346 (Reg. v. Mungroo, 6 N.W.P. 293); of kidnap-

ping, and of intent to marry forcibly under s. 366 (Reg. v. Isree, 7 Suth.

Cr. 56) ; of kidnapping, and of intent to steal from a child Tinder ten

years of age, under s. 369 (Reg* v.Shama, 8 Suth. Cr. 35) ;
of criminal

intimidation, with a threat of causing the death of a person under
fi. 506, and of criminal intimidation by posting up an anonymous
communication against the same person under s. 507. (Reg. v. Zora,

4 Bom. H. C. Cr. 12.) So, also, where a particular section provides for

the union of several criminal acts, e.(/. grievous hurt committed in the

act of house-breaking under s. 460, the prisoner ought to be indicted

under it, and not for the separate offences of house-breaking and
causing hurt under ss. 257 and 324. (Reg. v, Lukhun, 4 R.J. & P.

360.)

On the same principle, where a Joint Magistrate had passed a
sentence against a prisoner on a charge of enticing away a married
woman, and the Session Judge directed him to commit the prisoner
for adultery, the Madras High Court ruled that the original sentence
should have been at once annulled. There should not be two trials

and two convictions before two separate tribunals on the same collec-

tion of facts, the requisite intention in the one case being the substan-
tive delict in the other. (5 Mad. H. C., App. xvii.)

Where, however, a prisoner was charged with cutting down, and
^carrying away, a tree, the Bombay Court held that he might be
^punished on separate charges for mischief and theft, as the mischief
,Was complete before the theft could have commenced. (Reg. v. Narayan,

5 Bom. H. C. 416.) In the following cases a double conviction for

|heft and mischief was held illegal : Bichuk v, Auhuck, 6 Suth. Cr. 5

;

ieg. V, Sahrae, 8 Suth. Cr. 31. And so it has been laid down, that the
ffence of rioting, armed with deadly weapons, under s. 148, is different

‘om that of stabbing a person on whose premises the riot takes place,
nder s. 324 (Reg. v. Callachand, 7 Suth. Cr. 60; S.C. 3 Wym. Cr. 34 ;

. V. Dina Sheikh, 10 Suth. Or. 63 ;
Reg. v. Hurgobind, 3 N.W.P.

;
Empress v. Ram Adhin, 2 All. 139) ;

that the offence of kidnap-
under s. 463 is distinct froiri that of selling a minor for the

m under s. 372 (Reg. v, Doorga Doss, 7 Suth. Or.

. Cr. 37)’ and that the offence of concealing property
icate false evidence under s. 193 is different from that
,e same property, knowing it to be stolen under s. 414

Pm Eameshar, 1 All. 379), and that separate sentences may be
ch offence.

of confirmation or appeal, aggregate sentences
of convictions for several offences at one trial shall be
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deemed to bo a single sentence. (Cr. P. 'C., s. 35 ;
Eeg. v. Gulam,

12 Bom. H. C. 147.) An appeal may be brought against any sentence

referred to in s. 413 or s. 414 of the Crim. P. C. by which any two or

more of the punishments therein mentioned are combined, but no
sentence which would not otherwise be liable to appeal shall be
appealable merely on the ground that the person convicted is ordered
to find security to keep the peace

;
and a sentence of imprisonment in

default of payment of fine is not a sentence by which two or more
punishments are combined. (Cr. P. C., s. 415.)

On the other hand, a Magistrate is not authorized to split up an
oflence, so as to give himself a jurisdiction over the parts which he
would not have had over the whole, and thus to deprive the offender

of his appeal. (Empress v, Abdool Karim, 4 Cal. 18.)

72. In all cases in which judgment is given that a person

is guilty of one of several offences specified

in the judgment, but that it is doubtful

of which of these offences he is guilty,

the offender shall be punished for the

offence for which the lowest punishment
is provided, if the same punishment is not

provided for all.

Punishment of a

person found guilty

of one of several

offences, the judg-

ment stating that

it is doubtful of

which.

f. Commentary.

This section points to a diflSculty which had previously been without
rem^y. An indictment may contain several counts, each charging a
distinct offence

; for instance, a simple assault, and assault with intent
to wound, and an assault with intent to rape. In strict logic, no con-
viction ought to take place unless the verdict can state which of the
offences was perpetrated, and if it cannot be stated which of them,
then it cannot be alleged with certainty that any one of them in
particular was committed, and if so, there ought to be an acquittal.
Now, however, a Judge will be authorized to find that the prisoner is
guilty upon some one, but he is doubtful upon which, of the counts,
and the sentence will then be given as if the prisoner had been
convicted on the least aggravated charge.

It will be observed that to authorize a conviction under this
section, the doubt must be as to which of the offences the accused has
committed, not whether he has committed either. As the Commis-
sioners observe (Second Beport, 1847, s. 527) ;

—

But it is to be remembered that according to the supposition, the main
facts which constitute the corptes delicti are proved, and that the doubt
relates to some incidental point, which is of a quality important only us
determining whether the offence falls technically under one designation or
another ; as, for example, where a man is charged with tlieft, but a doubt ismeed by the evidence whether the party had not the property in trust.’*
(Beg. 1?. Jamurha, 7 N.W P. 137.)

i' ^

For the application of this section to cases of contradictory state-
ments, in charges for giving false evidence, see Part IL, br. 315, 317.
As to form of charge, see Cr. P. C., s. 236, Part II., ss. 699, 702.
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73. Whenever any person is convicted of an offence for

which under this Code the Court has power

to sentence him to rigorous imprisonment,

the Court may, by its sentence, order that

the offender shall be kept in solitary confinement for any

portion or portions of the imprisonment to which he is

sentenced, not exceeding three months in the whole, accord-

ing to the following scale, that is to say

—

A time not exceeding one month, if the term of imprison-

ment shall not exceed six months.

A time not exceeding two months, if the tern^ of im-

prisonment shall exceed six months and shall not exceed

one year. (Act VIIL of 1882, s. 5.)

A time not exceeding three months, if the term of im-
prisonment shall exceed one year.

Commentary.
There is nothing in s. 262 of the Crim. P. C. to preclude the Court

from imposing solitary confinement as part of the sentence in a case
tried summarily. (Empress v, Annu Khan, 6 All. 83.)

74. In executing a sentence of solitarj confinement, such
confinement shall in no case exceed fourteen

days at a time, with intervals between the
periods of solitary confinement of not less

duration than such period ; and when the imprisonment
awarded shall exceed three months, the solitary confinement
shall not exceed seven days in any one month of the whole
imprisonment awarded, with intervals between the periods
of solitary confinement of not less duration than such
periods.

Commentary.
Accordingly, where a prisoner had been sentenced to imprisonment

for a year and a day, of which three months were to be passed in
solitary confinement, the Madras High Court reduced the solitary
confinement to a period of 84 days. (15th Dec., 1879; S.C. Weir,
1st edition, Sup. 1 [15].)

76. Whoever, having been qpnvicted of an offence punish-
able lender Chapter XII. or Chapter XVII.

f
Code with imprisonment of either

after a previous description for a term of three years or
conviction, of an Upwards, shall be guilty of any offence

punishable under either of those chapters

imprisonment. With imprisonment of either description for

a term of three years or upwards, shall be
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subiect for every such subsequent offence to transportation

for Jife, or to imprisonment of either description for a term

which may extend to ten years, (Act X, ol 1886^ s. 22.)

Commentary.

The Bengal High Court holds that the previous offence must have

been committed since the Penal Code came into operationi so as to

have been punishable under it. Therefore, a previous conviction for

theft committed in 1860 was held not to authorize increased punish**

ment under s. 75. (Reg. v. Hurpaul, 4 Suth. Cr. 9; Reg. v. Pu^d,
5 Suth. Cr. 66.) A contrary ruling has been given by the Madras

High Cdurt (1st August, 1864.) But considering the defimtaon of

the word '' offence ’’ in s. 40 of the Penal Code, as interpreted subse-

gently by Acts IV. of 1867 (defining - offence ”), and XXVII of 1870

(Penal Code Amendment), the view taken by the Bengal High Court

seems to mo to be preferable. Nor can the enhanced punishment ho

awarded, where the offence subsequently committed is merely an

attempt to commit an offence punishable under Chapter XII. or XVII.,

or an abetment of such an offence. (Ruling of Mad. H. C., 1864, on

s. 75, sec Weir, 11-17 [16-23] ;
Empress v. Nana, 5 Bom. 140 ;

Empress

V. Ram Daya!, 3 All. 773; Reg. v. Sricharan liaiiri, 14 Cal. 357.) It

has also been decided in Bengal that the subsequent offence must Iks

one committed after release from prison upon the previous conviction

;

the liability to enhanged punishment for the second offence Udng “on
the ground that the sentence already l>omo has had no effect in

preventing a rci)etition of crime, and has l)ccn, therefore, insufficient

as a warning.” Therefore, where a prisoner committed several

offences, which were made the subject of several trial.s, the last trial

taking place a few weeks after those preceding it, while the prisoner

was still undergoing his sentence, the (^urt held that such coiiviciions

could not be charg^ under s. 75. (Keg. r. Pul>on, supra.) It j« quite
clear that the second offence must have lieen commitiHl after the con*
viction for the first. (Empress r. Megha, 1 All. 6il7.) But if a prisoner,
in gaol for theft, committed another theft in gaol, it is difficult to sc©
wliy he should not receive an enhanced puniKhiuent.

This section is intended to provide fi>r a more severe sentence than
that allotted to the offence with which the prisoner is chargc<l, wiien
such sentence is not adequate to the offence. Recourse should not ho
had to it, where the normal penalty is sufficient; still less when the
effect of applying it would l>o to diminiKh the punishment For
instance, when the offence cliarge<i under s. 457 was punishable with
fourteen years* imprisonment, if the Court is not dispel to indict
transportation for life, s. 75 should not l>e made u^e of, since under it
only ten years* imprisonment can bo indicted. (Shoo Baratt Tata
V, Empress, 9 Cal. 8/7.) •

\Vben it is intended to prove a previous conviction under this
section, the fact, date, and place of the previous conviction abafl be
stated in the charge. If such statement is omitted, the Court may add

^ X I . 1 *
is tsuwed (Crim. F. C., a. 221.) Tim

object IS to enable the pris<mer to know apeeidcaby wliat previoiaa
offence will be uml for the pur|)o«M? of imhanciog bis puntshmentl It
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is not suflScient to allege that he had been previously conyicted of

offences under Chapter XVII. ofthe Indian Penal Code. (Reg. v. Sheikh

Jakir, 22 Suth. Cr, 39.) Where there is no such charge, the awarding
of enhanced punishment is illegal, unless the charge is entered up, and
the prisoner is called upon to plead to it before sentence is passed.

(Beg. V, Rajcoomar Bose, 19 Suth. Cr. 41 ; Beg. v. Esan Chunder, 21

Suth. Cr. 40 ; Reg. v. Dorasami, 9 Mad. 284.)

The procedure in trying the charge is laid down by s. 310 of the

Criminal Procedure Code. The previous conviction is not brought to

the notice of the jury until the substantive offence has been fully tried,

unless it is itself relevant to the principal charge. Where there is a
jury, and the previous conviction is not admitted, the evidence to

establish it and the identity of the prisoner must be left to them,
and found by them as a fact. (Beg. v, Esan Chunder, uh. mp,) The
mode of proving a previous conviction is stated in s. 511 of the
Criminal Procedure Code.

Where a previous conviction is proved for the purposes of s. 75 of
the Penal Code, the prisoner cannot be dealt with under s. 35 of the
Criminal Procedure Code as if he had been convicted of two offences.

(Reg. v. Kbalak, 11 All. 393.)

CHAPTEE IV. •

GENERAL EXCEPTIONS.

For commentary on this chapter, see Part II., Chap. III., and the
special references appended to the following sections.

76. Nothing is an offence which is done
by a person who is, or who by reason of a

mistake of fact and not by reason of a

mistake ol law, in good faith believes him-
self to be, bound by law to do it.

JUusirativns,

(tt) A, a soldier, fires on a mob by order of his superior officer,

in conformity with the commands of the law. A has committed no
offence.

(h) A, an officer of a Court of Justice, being ordered by that Court
to arrest Y, and, after dge inquiry, believing Z to be Y, arrests Z. A
has committed no offence.

For commentary upon the cases in which a person is bound by law
under s. 76, or justified by law under s. 79 in doing certain acts, see

Part II., Chap. 111., ss, 81-120, 140-155.

For Mistake of Fact, see ss. 121-124.

For Mistake of Law see ss. 125-127.

Act done by a

person bound or

by mistake of fact

believing himself

bound by law.
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77.

Nothing is an offence which is done by a Judge,
when acting judicially in the exercise

Act of Judge Qf power which is, or which in good

dniiv
believes to be given to him by

law.

For commentary on s. 77, see Part IL, ss. 128-137.

78. Nothing which is done in pursuance of, or which is

Act done pnr-
Warranted by the jud-ment or order of a

suanttothe judg- Court ot Justice, it uone whilst such .]udg-
ment or oMer of a ment or Order remains in force, is an offence,

urt o ustice.
notwithstanding the Court may have had

no jnrisdiction to pass such judgment or order, provided
the person doing the act in good faith believes that the
Court had such jurisdiction.

For commentary on s. 78, see Part IL, ss. 138, 139.

79. Nothing is an offence which is done by any person

Act done by
.justified by law, or who by reason

person justified, or ^ mistake of Idct and uot by reason
\ TinstnliC o£* inct of i mistake of law, in good faith believes

j'uiav lir''"
^ by law in doing

Illmtratwu*

A sees Z commit what appears to A to be a murder. A, iu the
exercise, to the best of his judgment exerted in goo<i faith, of the
poA^r which the law gives to all persons of apprehending murderers
in the fiact, seizes Z, in order to bring Z before the jirojxsr authorities.
A has committed no offence, though it may turn out that Z was acting
in self-defence. (See Bhawoo Jivaji r. Muiji l>yal, 12 Bom. 377.)

For commentary on s. 79, see note to s. 70.

80.

Nothing is an offence which is done by accident or

Accid.nt i- .1.
““fortune, and without any criminal in-

doing of Uwfu* Joution or knowledge, in the doing of a
act. lawful act a lawful manner, by lawful

means, and with proper care and caution.

JiiUBtration,

’ *f *5*®” wo* no want of proper cantion on thepart of A, his act u excusable and not an olfenco.

Pot commentaiy on s. 80, see Part IL, as. 156-158.
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81.

Nothing is an offence merely by reason of its

being done with the knowledge that it is

likely to cause harm, if it be done without

any criminal intention to cause harm, and
in good faith for the purpose of preventing,

or avoiding, other harm to person or pro-

perty.

Explanation ,—It is a question of fact in such a case,

whether the harm to be prevented, or avoided, was of such
a nature, and so imminent, as to justify, or excuse, the risk

of doing the act, with the knowledge that it was likely to

cause harm.

Act likelj’ to

cause harm, but
done without a
criminal intent and
to prevent other

harm.

Illustrations.

(a) A, the captain of a steam vessel, suddenly, and without any
fault or negligence on his part, finds himself in such a position that,

before he can stop his vessel, he must inevitably run down a boat B,
with 20 or 80 passengers on board, unless he changes the course of his
vessel, and that, by changing his course, he must incur risk of running
down a boat C, with only 2 passengers on board, which he may
possibly clear. Here, if A alters his course without any intention to
run down the boat C, and in good faith for the purpose of avoiding the
danger to the passengers in the boat B, he is not guilty of an offence,
though he may run down the boat C, by doing an act which he knew
was likely to cause that effect, if it be found as a matter of fact that
the danger which he intended to avoid was such as to excuse him in
incurring the risk of running down the boat C.

{h) A, in a great fire, pulls down houses in order to prevent the
conflagration from spreading. He does this with the intention, in
good faith, of saving human life or property. Here, if it be found
that the harm to bo prevented was of such a nature and so imminent
as to excuse A’s act, A is not guilty of the offence. (See Beg.
V. Boslan, 17 Bonr, 6*26.)

For commentary on s. 81, see Part II., ss. 159-lGl.

82. Nothing is an offence which is done
by a child under seven years of age.

83. Nothing is an offence which is done
by child above seven years of age and
under twelve, who has not attained suffi-

cient maturity of understanding to judge
of the nature and consequences of his con-

occasion.

For commentary on ss. 82, 83, see Part II., s. 1G2.

Act of a child

under 7 years of
Acta

Act of a child

above 7 and under
12 years of age,

who has not sufli*

cient maturity of

understandiae.
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84.

Nothing is an offence which is done by a person

who, at the time of doing it, by reason of
Act of fi person ungoundness of mind, is incapable of know-

of unsound mind.
. A i.

^
i

•

mg the nature ot the act, or that he is

doing what is either wrong or contrary to law.

For commentary on s. 84, see Part II., ss. 163-187.

85.

Nothing is an offence which is done by a person who,
at the time of doing it, is, by reason of

intoxication, incapable of knowing the
nature of the act, or that he is doing what
is either wrong or contrary to law, provided

that the thing which intoxicated nim was
administered to him without his knowledge

or against his will.

Act of a person
incapable of judg-
ment by^ reason
of intoxication

caused against his

will.

Offence requir-

ing a particular

intent or know-
ledge committed
by one %iho is in-

toxicated.

86.

In cases where an act done is not an ofience unless

done with a particular knowledge or intent,

^ I.

toxication shall be liable to be dealt with
asr if he had the same knowledge as he
would have had if he had not been intoxi-

cated, unless the thing which intoxicated
him was administered to him wiihout his knowledge or
against his will.

For commentary on ss. 85, 86, see Part II., ss. 188,

87.

Nothing, which is not intended to cause death or
grievous hurt, and which is not kno\^n by
the doer to be likely to Vause death or
grievous hurt, is an oflence by reason ut any
liorm which it may cause, to any jierson

above eighteen years of age, who has given
consent, whether express or implied, to

suffer that harm
; or by reason of any harm which it may

be known by the doer to bq likely to cause to any such
person, who has consented to take the risk of that harm.

Act not intended

and not knotvn to

bfi likely to cause
ath or grievous

done by con-

JilustrcUim,

A and Z agree to fence with each other for amuMinent. This
•peement implira the a>Diient of each to suffer any harm which, intno counso of KUch fencing, may be caiued witliout foul play: and if A.
while playing fairly, bnrla Z, A tommiU no offence,

»>“«»**
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For commentary on the doctrine of consent, as stated in ss. 87-92 of

the Code, see Part II., ss. 190-197, and the special references appended

to the following sections.

88, Nothing, which is not intended to cause death, is an

offence by reason of any harm which it may
Act not intended

qj. [39 intended by the doer to cause,

aone^by consent Of be known by the doer to be likely to

in good faith for cause, to any person for whose benefit it is
the benefit of a good faith, and who has given a

consent, whether express or implied, to

suffer that harm, or to take the risk of that harm.

Illustration,

A, a surgeon, knowing that a particular operation is likely to cause

the death of Z, who suffers under a painful complaint, but not intend-

ing to cause Z*s death, and intending, in good faith, Z's benefit,

performs that operation on Z with Z*s consent. A has committed no
offence.

For commentary on ss. 88, 91, see Part II., s. 193.

89. Nothing, which is done in good faith for the benefit

of a person under twelve years of age, or

of unsound mind, by or fey consent, either

express or implied, of the guardian or other
person having lawful charge of that person,

is an offence by reason of any harm which
it may cause, or be intended by the doer to

cause, or be known by the doer to be likely

cause, to that person : Provided

—

Act done in good

faith for the bene-

fit of a child or

person of unsound
mind, by or by
consent of guar-

That this exception shall not extend to inten-

tional causing of death, or to the attempting to cause death

;

Secondly.—^That this exception shall not extend to the
doing of anything which the person doing it knows to be
^ikely to cause death, for any purpose other than the pre-
Tentiug of death or grievous hurt, or the curing of any
grievous disease or infirmity

;

p

- Thirdly.—That this exception sliall not extend to the
Toluntary causing grievous huH, or to the attempting to
^use grievous hurt, finless it be for the purpose of pre-
senting death or grievous hurt, or the curing of any grievous
liisease or infirmity

;

6 j b

Fourthly.—Th&t this exception shall not extend to the
.betinent of any offence, to the committing of which
ffence it would not extend.
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Illustration.

A in Eood faith, for his child’s benefit, without his child’s con^t.

haT’his child cut for the stone by a surgeon, knowing it to be likely

that tL operation will cause the child’s death, but not intending to

cause the child’s death. A is within the exception, inasmuch as his

obj^t was the cure of the child.

For conunGntary on s. 89, sgg Pftrt II*# s. 196.

90.

A consent is not such a consent as is intended by

,
any section of this Code, if the consent is

to^eTven "nTer given by a person under fear of injury, or

fear or misconcep- under a misconception of fact, and it the
tion. person doing the act knows, or has reason

to believe, that the consent was given in consequence of

such fear or misconception—Or,

If the consent is given by a person who, from unsound-

ness of mind, or intoxication, is unable to
Consent of a understand the nature and consequence of

U’slndS? that to whioii he gives his consent ; or,

unless the contrary appears from the con-

text, if the consent is given by a person who is under twelve

years of age.

For commentary on s. 90, see Part II., ss. 191, 195.

Acts whicli are

offences indepen-

dently of harm
caused to the per-

son consenting, are

not within the ex-

ceptions in sections

87, 88, and 89.

91.

The exceptions in sections 87, 88 and
89 do not extend to acts which are offences

independently of any harm which they may
cause, or be intended to cause, or be known
to be likely to cause, to the person giving
the consent, or on whose behalf the consent
is given.

Illustration.

Causing miscarriage (unles.s caused in good faith for the purpose of
saving the life of the woman) is an offence independently of any harm
which it may cause or be intended to cause to the woman. Therefore,
it is not an offence " by reason of such barm

;
” and the consent of the

woman, or of her guardian, to the causing of such miscarriage does
not justify the act.

•

92.

Nothing is an offence by reason of any harm which
it may cause to a person for wliose benefit

Act done in good it is done in good faith, even without that

fit of a person persoi) 8 consent, if the circumstances are
withoot comtnt. such that it is impossible for that jperson to

signify consent, or if that person is mcapable
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of giving consent, and has no guardian, or other person in

lawful charge of him, from whom it is
rovisoes.

possible to obtain consent in time for the

thing to be done with benefit. Provided

—

First—That this exception shall not extend to the inten-

tional causing of death, or the attempting to cause death

;

Secondly ,—That this exception shall not extend to the
doing of anything which the person doing it knows to be
likely to cause death, for any purpose other than the pre-

venting of death or grievous hurt, or the curing <Jf any
grievous disease or infirmity

;

Thirdly.—That this exception shall not extend to the

voluntary causing of hurt, or to the attempting to cause

hurt, for any purpose other than the preventing of death
or hurt

;

Fourthly,—That this exception shall not extend to the
abetment of any offence, in tne committing of which offence

it would not extend.

Illustrations.

(a) Z is thrown from his horse, and is insensible. A, a surgeon,
finds that Z requires to be trepanned. A, not intending Z^s death,
but in good faith, for Z’s benefit, performs the trepan before Z recovers
his power of judging for himself. A has committed no offence.

(b) Z is carried off by a tiger. A fires at the tiger knowing it to be
likely that the shot may kill Z, but not intending to Icill Z, and in
good faith intending Z's benefit. A’s ball gives Z a mortal wound.
A has committed no offence.

(c) A, a surgeon, sees a child suffer an accident which is likely to
prove fatal unless an operation be immediately performed. There is

not time to apply to the child's guardian. A performs the operation
in spite of the entreaties of the child, intending, in good hdtb, the
child's benefit. A has committed no offence.

(d) A is in a house which is on fire, with Z, a child. People below
hold out a blanket. A drops the child from the house-top, knowing it
to be likely that the fall may kill the bhild, but not intending to kill
the child, and intending, in good faith, the child's benefit. Here even
if the child is killed by the fall, A has committed no offence.

Explanation.—Mere pecuniary benefit is not benefit within
the meaning of sections 88, 89 and 92.

For commentary on s. 92, see Part II., s, 197.

Q
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9S. No communication made in gpod faith is an offence

by reason of any harm to the person to

made
if it is made for the benefit

of that person.

Illustration,

A, a surgeon, in good faith, communicates to a patient his opinion
that he cannot live. The patient dies in consequence of the shock.

A has committed no offence, though he knew it to be likely that the
communication might cause the patient’s death.

* Commentary.

Section 93 was intended by the Commissioners to guard against a
possibility which their ingenuity foresaw, though it is hardly likely

ever to become a r^lity. The words of s. 299 are so wide, that a
person might commit the offence of culpable homicide by suddenly
communicating disastrous intelligence to a person whose state of
health was such that the shock might readily prove fatal. It seemed
to the Commissioners that the section ought not to be altered so as to

exclude such an act from the list of offences; because, if a person
maliciously, and for the purpose of killing or injuring another,
imparted a shock of this species, the act was as truly criminal as if a
tangible weapon had been used. Section 93 was therefore introduced
to protect the innocent, without unduly cloaking the guilty. When
we remember, however, that the words ** good faith ” imply due care
and attention ;

and that it is expressly stipulated that the communica-
tion bhall be made for the benefit of the person towhom it is addressed,
it may be doubted whether the danger, supposing any existed, is much
diminished. (See 1st Report, 1846, ss. 243-249.)

94. Except murder, and offences against the State, punish-
able with death, nothing is an offence which

Act to which
|g jjy ^ person who is compelled to do

pelled by threats, it by threats, wbicli, at the time of doing
it, reasonably cause the apprehension that

instant death to that person will otherwise be the conse-
quence

;
provided the person doing the act did not of his

own accord, or from a reasonable apprehension of harm to
himself short of instant death, place himself in the situation
by which he became subject to such constraint.

Explanation 1.—A person who, of his own accord, or by
reason of a threat of wing beaten, joins a gang of dacoits,
knowing their character, is not entitled to the benefit of
this exception, on the ground of bis having been compelled
by bis associates to do anything that is an offence by law.

Explanation 2.—A person, seized by a gang of dacoits.
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and forced, by threat of instant death, to do a thing which

is an offence by law
;
for example, a smith compelled to

take his tools, and to force the door of a house for the

dacoits to enter and plunder it, is entitled to the benefit of

, this exception.

For commentary on s. 91, see Part II., ss. 198-201.

95. Nothing is an offence by reason that it causes, or that

it is intended to cause, or that it is known

iMit h to be likely to cause, any harm, if that harm
8 ig arm.

slight that no person of ordinauy sense

and temper would complain of such harm.

Commentary.

This is a novel, but a useful section. It is plain that the “ person

of ordinary sense and temper ” must be taken from the class to which
the actual complainant belongs. Gross language, and even personal

violence, may be so common among members of a particular class of

the community, that such acts may be done by one to another without

any idea that any just ground for complaint is given. Similar acts in

a different rank of life might necessarily exhibit an intention to insult

and injure. The section is valuable as allowing the Judge a means of

evading the strict letter of the law, whenever merely litigious charges
are brought under such sections as 294, 295, 499, 503, etc.

The original framers of the Code in their notes (p. 81) say of this

clause, that it

“ Is intended to provide for those cases which, though, from the imperfec-
tions of language, they fall within the letter of the penal law, are yet not
within its spirit, and are all over the world considered by the public, and are
for the most part dealt with by the tribunals, as ionoconh As our definitions

are framed, it is theit to dip a pen into another man's ink; mischief to
crumble one of Ills wafers ; an assault to cover him with a cloud of dust by
riding past him ; hurt to incommode him by pressing against him in getting
into a carriage. There are innumerable acts without performing which men,
cannot live togetlier in society—acts which all men constantly do and suffer
in turn, and which it is desirable they should do and suffer in turn, yet which
differ only in degree from crimes. That these acts ought not to be treated
as crimes is evident, and we think it far better expressly to except them from
the penal clauses of the Code than to leave it to the Judges to except them
in practice.**

For instance, the High Court of 1Boml)ay reversed a conviction for
theft under this section, where the accus^ was stmtenced to seven
^days* imprisonment for picking pods, value 3 pie, off a tree standing

^ a waste piece of Government land. (Reg. v, Kalya, 5 Bom. H.O.
.<3. 35.) The case might have been different hod the produce been
tken from a tree on the property of a private person.

This section, however, was held not to apply to a blow across the
^st with an umbrella, though such blow may have caused but little
iin (Government of Bsngal v. Sheo Gholam, 24 Suth. Cr. 67) ; or to
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.
. nf - naner which showed a money debt dne from the

^fenS to L^ToFeM though it

not a legal security. (Beg. v. Eamasami, 12 Mad. 148.)

Of the Eight of Private Defence.

Por corarnentary on the Right of Private Defence, see Part II.,

ss. 202-227, and the special references appended to the following

sections.

Nothing .lone in
.

86. Nothing is an offence which is done
private defence is in th6 Gxerciso of tho right ot privftto
an offence. defence.

Right of private 97. Every person has a right, subject to

defence of the body the restrictions contained in section 99, to
and of property. defend—

First,—His own body and the body of any other person,

.against any offence affecting the human body.

Secondly.—The property, whether movable or immov-
.nble, of himself dr of any other person, against any act
which is an offence 1‘alling under the definition of theft,

robbery, mischief, or criminal trespass, or which is au
attempt to commit theft, robbery, mischief, or criminal
•trespass.

Por commentary on s. 97, see Part II., ss. 202, 215, 225, 277.

®8. When an act, which would otherwise be a certain

Right of private
that offence by reason of the

defence against the yonth, the want of maturity of understand-
.-ict of a person of ing, the unsounduess of mind, or the in-
nnsound mind, etc.

toxicatiou of the person doing that act, or
by reason of any misconception on the part of that person,
every person has the same right of private defence against
that act which he wonld have if the act were that offence.

•

Illustrations,
^

(a) Z, under the influence of madness, attempts to kill A ; Z is
guilty of no offence. But A has the same right of private defence
which he would have if Z were sane.

(h) A enters by night a house which he is legally entitled to enter.
Z m good faith, taking A for a house-breaker, attacks A. Here Z,
by attacking A, under this misconception, commits no ^
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has the same right of private defence against Z, which he would have
if Z were not acting under that misconception.

99. First,—There is no right of private defence against

an act which does not reasonably cause the

apprehension of death or of grievous hull;, if

done, or attempted to be done, by a public

servant acting in good faith under colour of

his oflBce, though that act may not be strictly

justifiable by law.

Acts ngaiDst

which there is no
right of private

defence.

Second.—There is no right of private defence against an
act which does not reasonably cause the apprehension of
death or of grievous hurt, if done, or attempted to be done,
by the direction of a public servant acting in good faith
under colour of his office, though that direction may not be
strictly justifiable by law.

For commentary on s. 99, cl. 1, 2, see Part IL, ss. 204-214 and 227.

Third ,—There is no right of private defence in cases in
which there is time to have recourse to the protection of the
public authorities. •

For commentary on cl. 3, see Part II., s. 203, 216.

TT f * i,- k
Fourth,—The right of private defence in

the \ight miy be
extends to the inflicting of more

exercised. harm than it is necessary to inflict for the
purpose of defence.

For commentary on cl. 4, see Part IL, s. 217.

Explanation 1.—A person is not deprived of the right of
private defence against an act done, or attempted to be
done, by a public servant, as such, unless he knows, or has
reason to believe, that the person doing the act is such
public servant.

Explanation 2.—A person is not deprived of the right of
private defence against an actf done, or attempted to be
done, by the direction nf a public servant, unless he knows
or has reason to believe, that the person doing the act is
acting by such direction

; or unless such person states the
authority under which he acts, or, if he has authority in
writing, unless he produces such authority if demanded.

For commentary on these explanations, see Part IL, s. 204.
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100.

The right of private defence of the body extends,

1,
•

URder the restrictions mentioned in the last

of priratl defence preceding sectioD, to the voluntary causing

of the body ex- of death or of any other harm to the assail-
tends to causing jf offence which occasions the exer-

' cise of the right be of any of the descriptions

hereinafter enumerated, namely

—

First—Such an assault as may reasonably cause the

apprehension that death will otherwise be the consequence

of such assault

—

Secofidly.—Such an assault as may reasonably cause the

apprehension that grievous hurt will otherwise oe the con-

sequence of such assault

—

Thirdly.—An assault with the intention of committing
rape

—

Fourthly.—An assault with the intention of gratifying

imnatural lust

—

Fifthly.—An assault with the intention of kidnapping or

abducting

—

Sixthly.—An aSsault with the intention of wrongfully

confining a person, under circumstances which may reason-

ably cause him to apprehend that he will be unable to have
recourse to the public authorities for his release.

For commentary on s. 100, see Part II., ss. 216, 221.

101. If the offence be not of any of the descriptions

enumerated in the last preceding section,
When such right the right of private defence of the body

extend to the voluntary causing of

than death. death to the assailant, but does extend,.

under the restrictions mentioned in section

99, to the voluntary causing to the assailant of any harm
other than death.

For commentary on s. 101, see Part II., s. 217.

102.

—The right of private,defence of the body commences

Commencment f ^ reasoBable apprehension of

and continuance Ganger to the Dody arises irom an attempt
of the right of or tnreat to commit the offence, though the

offence may not have been eommitt^; and
it continues as long as such apprehension of

danger to the body*^ continues.

For commentary on s. 102, sco Part II., s. 223.
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103. The right of private defence of property extends,

under the restrictions mentioned in section

99, to the voluntary causing of death or of

any other harm to the wrong-doer, if the
oflence, the committing of which, or the
attempting to commit which, occasions the

exercise of the right, be an offence of any of the descriptions

hereinafter enumerated, namely

—

When the right

of private defence
of property ex-

tends to causing

death.

First—Robbery.

Secondly.—House-breaking by night.

Thirdly .—Mischief by fire committed on any building,

tent, or vessel, which building, tent, or vessel is used as a

human dwelling, or as a place for the custody of property.

Fourthly.—Theft, mischief, or house-trespass under such

•circumstances as may reasonably cause apprehension that

death or grievous hurt will be the consequence, if such

right of private defence is not exercised.

For commentary on s. 103, seo Part II., ss. 218, 221.

104. If the offence, the committing of which, or the

attempting to commit which, occasions the
When the right exercise ot the right of private defence, be

Iny ”harm^^othe? theit, mischief, or criminal trespass, not of

t.han deutl). any of the descriptions enumerated in the

last preceding section, that right does not

extend to the voluntary causing of death, but does extend,

subject to tlje restrictions mentioned in section 99, to the

voluntary causing to tlie wrong-doer of any harm other

•than death.

For commentary on s. 101, seo Part II., ss. 219, 220.

Comiuencement 105. First—The right of private defence

^ property commences when a reasonable

private defence of apprehension of danger to the property

property. Commences. •

Second.—The right (Tf private defence of property against

theft continues till the offender has effected his retreat with

the property, or the assistance of the public authorities is

obtained, or the property has been recovered.

Third.—The right of private defence of property against

robbery continues as long as the offender causes or attempts
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to cause to any person death, or hurt, or wrongful restraint,

or as long as the fear of instant death, or of instant hurt, or

of instant personal restraint continues.

Fourth—The right of private defence of property against

criminal trespass, or mischief, continues as long as the

offender continues in the commission of criminal trespass

or mischief.

Fifth—The right of private defence of property against

house-breaking by night, continues as long as the house-

trespa^ which has been begun by such house-breaking

continues.

For commentary on s. 105, see Part II., s. 224.

106. If, in the exercise of the right of private defence

against an assault which reasonably causes

the apprehension of death, the defender be
so situated that he cannot effectually exer-

cise that right without risk of harm to an
innocent person, his right of private defence

Right of private

defence against a

deadly assault

when there is risk

of harm to an in-

nocent person.
eitends to the running of that risk.

Illustration,

A is attacked by a mob who attempt to murder him. He cannot
effectually exercise his right of private defence without firing on the
mob, and he cannot fire without risk of harming young children who
are mingled with the mob. A commits no offence if, by so firing, he
harms any of the children.

CHAPTER V.

OP ABETMENT.

For commentary on abetraent#see Part IL, Chap. IV., ss. 233-242,
and special references to following sections^

Abetment of a 107. A PERSON abcts the doing of a thing,
thing. who

—

First.—Instigates any person to do that thing
;

or,

commentary, see Part II., ss. 233-235.
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Secondly,—Engages with one or more other person, or

persons, in any conspiracy for the doing of that thing, if an
act or illegal omission takes place in pursuance of that
conspiracy, and in order to the doing of that thing

;
or.

For commentary, see Part II., ss. 236, 237.

Thirdly ,—Intentionally aids, by any act or illegal

omission, the doing of that thing.

For commentary, see Part II., ss. 238, 239.

^
Explanation 1.—A person who, by wilful misrepi^senta-

tion, or by wilful concealment of a material fact which he
is bound to disclose, voluntarily causes or procures, or
attempts to cause or procure, a thing to be done, is said to
instigate the doing of that thing.

Illustration.

A, a public officer, is authorized by a warrant from a Court of
Justice to apprehend Z. B, knowing that fact, and also that C is not
Z, wilfully represents to A that C is Z, and thereby intentionally
causes A to apprehend C. Here B abets by instigation the appre-
hension of 0. ®

Explanation 2.—Whoever, either prior to or at the time
of the commission of an act, does anything in order to
facilitate the commission of that act, and thereby facilitates

the commission thereof, is said to aid the doing of that act.

108. A person abets an offence who abets either the com-

Abettor
mission of an oflence, or the commission of
an act, which would be an offence, if com-

mitted by a person capable by law of committing an offence

with the same intention or knowledge as that of the abettor.

Explanation 1.—The abetment of the illegal omission of

an act may amount to an offence, although the abettor may
not himself be bound to do that act.

Explanation 2.—To constitute the offence of abetment, it

is not necessary that the act abetted should be committed,

or that the effect requisite to constitute the offence should

be caused.

Illustrations.

(a) A instigates B to murder C. B refuses to do so. A is guilty

of al^tting B to commit murder.
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(6) A instigates B to murder D. B, in pursuance of the instigation,

stabs ]). D recovers from the wound. A is guilty of instigating B to

commit murder.

Explanation 3.—It is not necessary that the person abetted

should be capable by law of committing an offence, or that

he should have the same guilty intention or knowledge as

that of the abettor, or any guilty intention or knowledge.

Illustrations.

(a) A, with a guilty intention, abets a child, or a lunatic, to commit
an act which would be an offence if committed by a person capable by
law of tsommitting an offence, and having the same intention as A.
Hore A, whether the act bo committed or not, is guilty of abutting an
offence.

(J) A, with the intention of murdering Z, instigates B, a child under
seven years of age, to do an act which causes Z’s death, B, in con-
sequence of the abetment, does the act, and thereby causes Z’s death.
Here, though B was not capable by law of committing an offence, A
is liable to be punished in the same manner as if B had been capable
by law of committing an offence, and had committed murder, and he
is, therefore, subject to the punishment of death.

(c) A instigates B to set fire to a dwelling-house. B, in consequence
of the unsoundness* of his rnind, being incapable of knowing the
nature of the act, or that he is doing what is wrong or contrary to
law, sets fire to the house in consequence of A’s instigation. B has
committed no offence, but A is guilty of abetting the offence of setting
fire to a dwelling-house, and is liable to the punishment provided for
the offence,

(d) A, intending to cause a theft to be committed, instigates B to
take property belonging to Z out of Z’s possession. A induces B to
believe that the property belongs to A. B takes the property out of
Z s possession, in good faith believing it to be A’s property. B, acting
under this misconception, does not take dishonestly, and therefore
does not commit theft. But A is guilty of abetting theft, and is liable
to the same punishment as if B had committed theft.

Explanation 4,—TI10 &b6tiii6Dt of an offence being an
offence, the abetment of such an abetment is also an offence.

Illustration.

A instigates B to instigate C to*murder Z. B accordingly instigatesC to murder Z, and C commits that offence in consequence of B’s
instigation. B is liable to be punished for his offence with the punish-
ment for murder

; and as A instigated B to commit the offence, A is
also iiaole to the same punishment.

Explanation 5.—^It is not necessary to the commission of
the offence of abetment by conspiracy, that the abettor
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should concert the offence with the person who commits if.

It is suflScient if he engage in the conspiracy in pursuance
of which the offence is committed.

Illustration*

A concerts with B a plan for poisoning Z. It is agreed that A shall
administer the poison. B then explains the plan to 0, mentioning
that a third person is to administer the poison, but without mention-
ing A’s name. C agrees to procure the poison, and procures and
delivers it to B for the purpose of its being used in the manner
explained. A administers the poisons

;
Z dies in consequence. Here,

though A and 0 have not conspired together, yet C has been engaged
in the conspiracy in pursuance of which Z has been murdere^ C has,

therefore, committed the offence defined in this section, ana is liable

to the punishment for murder.

Punishment of 109. Whoever abets any offence shall, if

abetted”^ is
abetted is Committed in consequence

mitted in conso- of the abetment, and no express provision is

quonce, and where made by this Code for the punishment of

Xn^^ir^mad^^^^tbr
abetment, be punished with the punish-

its punishment. ment provided for the offence.

Commentary. •

The definition of offence under the amending Act XXVII. of 1870
(see ante^ s. 40) now includes offences against special and local laws.

It does not, however, include offences against tlio law of England.
Therefore, where the principal offender is punishable only under that
law, as, for instance, for an offence against the common law committed
on the High Seas, he is not punishable under s. 109 for the offence of
conspiring in India to commit that offence. (Beg. v. Elmstone, 7
Bom. H.C. C.O. 116.) When the principal offender is punishable
under a special English Statute, such Statute might perhaps be held
to be " a si)ecial law,’' and, if so, he would be punishable for abetment
of the offence in India. (See 7 Bom. H.C. C.C. 118.) In the case of
Elmstone and others who were indicted for having conspired in Bombay
to cause the destruction of a vessel on the High Seas, the indictment
being before the passing of Act XXI. of 1879 (Foreign Jurisdiction),

it was held that they were not punishable under the Penal Code.
Marks, the principal offender, was convicted under 24 & 25 Viet, c. 97,

42 (Malicious injury to property); Elmstone was convicted as an
accessory before the fact under 9 G§o. IV., c, 74, s. 7 (Criminal Justice
Improvement), which provides that the offence of the accessory may
be inquired of, tried, and* determined by any Court which shall have
jurisdiction to try the principal felon, in the same manner as if such
offence had been committed at the same place as the principal felony,

although such offence may have been committed on the High Seas.

(7 Bom. H.C. C.C. 130.)

Explanation*—An act or offence is said to be committed
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in consequence of abetment, when it is committed in conse-

quence of instigation, or in pursuance of the conspiracy, or

with the aid which constitutes the abetment.

Illustrations,

(a) A offers a bribe to B, a public servant, as a reward for showing
A some favour in the exercise of B's official functions. B accepts the
bribe. A has abetted the offence defined in s. 161.

(&) A instigates B to give false evidence. B, in consequence of the
instigation, commits that offence. A is guilty of abetting that offence,

and is liable to the same punishment as B.

(c) A and B conspire to poison Z. A, in pursuance of the con-
spiracy, 5)rocures the poison and delivers it to B in order that he may
administer it to Z. B, in pursuance of the conspiracy, administers
the poison to Z in A’s absence and thereby causes Z’s death. Here,
B is guilty of murder. A is ^ilty of abetting that offence by con-
spiracy, and is liable to the punishment for murder.

For commentary upon ss. 109-113, see Part II., ss. 240-242.

Pimishment of
abetment if the
person abetted does
the act with a dif-

ferent intention
from that of the
abettor.

110. Whoever abets the commission of an offence shall,

if the person abetted does the act with a
different intention or knowledge from that

of the abettor, be punished with the punish-

ment provided for the offence which would
have been committed if the act had been
done with the intention or knowledge of
the abettor, and with no other.

111. When an act is abetted and a different act is done.

Liability ofabet-
abettor is liable for the act done in the

same manner and to the same extent as if

he had directly abetted it; provided the
act done was a probable consequence of the
abetment, and was committed under the
influencjfe of the instigation, or with the aid
or in pursuance of the conspiracy which

constituted the abetment. ^

IS

tor when one act

is abetted and a
different act

done.

Proviso.

Illustrations,

(d) A instigates a child to put poiW into the food of Z, and gives
biin poison for that purpose. The ch^ in consequence of the insti-
gation, by mistake puts the poisoif into |he food of Y, which is by the
side of that of Z. Here, if the child weis asting under the influence
of A's instigation, and the act done was under the circumstances a
probable consequence of the abetment, A is liable in the same manner,
and to the same extent, as if he had instigated ihe child to put the
poison into the food of Y.

(6) A instigates B to bum Z’s house. B sets fire to the house, and
at the same time commits theft of property there. A, though guilty
of abetting the burning of the house, is not guilty of abetting the



Secs. 110-114.] ABETMENT. 59

theft
; for the theft was a distinct act, and not a probable consequence

of the burning.

• i;*.

ii^stigates B and C to break into an inhabited house at mid-
inght for the purpose of robbery, and provides them with arms for
that pu^ose.

^
B and C break into the house, and being resisted by

Z, one of the inmates, murder Z. Here, if that murder was the pro-
bable consequence of the abetment, A is liable to the punishment
provided for murder.

Abettor when
to cnmula-
punishment

for act abetted and
for act done.

112.

If the act for which the abettor is

liable under the last preceding section is

committed in addition to the act abetted,
and constitutes a distinct offence, th^ abettor
is liable to punishment for each of the
offences.

Illustration,

A instigates B to resist by force a distress made by a public servant.
B, in consequence, resists that distress. In offering the resistance,
B voluntarily causes grievous hurt to the officer executing the distress.
As B has committed both the offence of resisting the distress and the
offence of voluntarily causing grievous hurt, B is liable to punishment
for both these offences

;
and if A knew that B was likely voluntarily

to cause grievous hurt in resisting the distress, A will also be liable to
punishment for each of the offences. •

113. When an act is abetted with' the intention on the
part of the abettor of causing a particular

-v* iu* „» ®®sct, and an act for which the abettor is

ouused by the act liable in consequencG of the abetment
abetted different causes a different effect from that intended

by the abettor, the abettor is liable for the
effect caused, in the same manner and to

the same extent as if he had abetted the act with the
intention of causing that effect, provided he knew that the
act abetted was likely to cause that effect.

Illustration,

A instigates B to cause grievous hurt to Z. B, in consequence of
the instigation, causes grievous hurt to Z. Z dies in consequence.
Here, if A knew that the grievous hurt abetted was likely to cause
death, A is liable to be punished with the punishment provided for
murder. •

114. Whenever any person who, if absent, would bo liable

to be punished as an abettor, is present

when'* offencT* k for which he would
committed. be punishable in consequence of the abet-

ment is committed, he shall be deemed to
have committed such act or offence.
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115. Whoever abets the commission of an ofiFence punish-

able with death or transportation for life,

shall, if that offence be not committed in

consequence of the abetment, and no express

provision is made by this Code for the

punishment of such abetment, be punished

with imprisonment of either description for

a term which may extend to seven years,

and shall also be liable to a fine ;
and it any act for which

the abettor is liable in consequence of the

abetment, and which causes hurt to any

person, is done, the abettor shall be liable

to imprisonment of either description lor a

term which may extend to fourteen years,

and shall also be liable to a fine.

Abetment of an

offence punishable

with death or

transportation for

life, if the offence

be not committed
in consequence of

the abetment.

If an act which
causes hi^’m be
done in conse-

quence of the abet-

ment.

Illustration*

A instigates B to murder Z. The offence is not committed. If B
had murdered Z, he would have been subject to the punishment of

death or transportation for life. Therefore A is liable to imprison-

ment for a term which may extend to seven years, and also to a fine

;

and if any hurt be done to Z in consequence of the abetment, he will

be liable to imprisonment for a term which may extend to fourteen

years, and to fine.

116. Whoever abets an offence punishable with imprison-

ment shall, if that offence be not committed
Abetment of an consequence of the abetment, and no

ofience punishable
^ss provision is made by this Code

ment, if the offence for the punishment of such abetment, be

be not committed punished with imprisonment of any descrip-

ihaTeSr tioB provided for that o&Bce, for a term

which may extend to one-iourtn part ot the

longest term provided for that offence, or with such fine as

is provided Ibr that offence, or with both i
and it the abettor

or the person abetted is a public servant,
If the abettor or

yyhose duty it is to prevent the commission

Lrvant of such offence, the abettor shall be punished
whose duty it is with imprisoiwuent of any description pro-

otfence*^^'^^^^
vided for that oflence,for a term which may

^ extend to one-half of the longest term pro-

vided for that offence, or with such fine as is provided for

that ofience or with both.

Illustratimis,

(a) A offers a bribe to B, a public servant, as a reward for showing



Sees. 115-118.] ABETMENT. 61

A some ftivour in the exercise of B’s official functions. B refuses to

accept the bribe
; A is punishable under the section.

(h) A instigates B to give false evidence. Here, if B does not give
false evidence, A has nevertheless committed the oflfence defined in
this section, and is punishable accordingly.

(c) A, a Police officer, whose duty it is to prevent robbery, abets the
commission of robbery. Here, though the robbery bo not committed,
A is liable to one-half of the longest term of imprisonment provided
for that offence, and also to fine.

(d) B abets the commission of a robbery by A, a Police officer,

whose duty is to prevent that offence. Here, though the robbery be
not committed, B is liable to one-half of the longest term of imprison-
ment provided for the offence of robbery, and also to fine. •

Commentary.

Where a man abetted the Civil Surgeon of a Sudder station in an
offence punishable under s. 161, it was held he could not receive the
enhanced punishment under the latter part of s. 116, as the surgeon
was not a ‘‘public servant” within this section. (Reg. v. Ramnath,
21 Suth. Cr. 9.)

117. Whoever abets the commission of an offence by the
public generally, or by any number or class

of persons exceeding ten,' shall be punished
with imprisonment of either description for

a term which may extend to three years, or

with fine, or with both.

Abettiug the

commission of an
offence by the pub-
lic, or by more
than ten persons.

Illustration,

A affixes in a public place a placard, instigating a sect consisting
of more than ten members to meet at a certain time and place for

the purpose of attacking the members of an adverse sect, while
engaged in a procession. A has committed the offence defined in this

section.

Commentary.

This section does not apply to cases where each of the porsons
abetted commits a distinct and separate offence; e.g, where the
prisoner induced twelve coolies each to break his contract. (3 Suth.
Or. Letters, 24.)

118. Whoever, intending to* facilitate, or knowing it to

be likely that he will thereby facilitate, the
commission of an offence punishable with
death or transportation for life, volunta-
rily conceals, by any act or illegal omis-
sion, the existence of a design to commit
such offence, or makes any representation

Concealing n de-

sign to commit an
offence punUbable
with death or

transportation for

life.
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If the offence be

committed.

If the offence be

not committed.

which he knows to be false respecting such design shall, if

that offence be committed, be punished
with imprisonment of either description for

a term which may eJctend to seven years,

or, if the offence be not committed, with

imprisonment of either description for a

three years

;

and, in either case, shall also be liable to fine.

Illustration^

A, knowing that dacoity is about to ho committed at B, falsely

informs < the Magistrate that a dacoity is about to be committed at C,

a place in an opposite direction, and thereby misleads the Magistrate

with intent to facilitate the commission of the offence. The dacoity is

committed at B in pursuance of the design. A is punishable under
the section.

For commentary on ss. 118-120, see Part II., ss. 243-245.

119. Whoever, being a public servant, intending to

facilitate or knowing it to be likely that he
will thereby facilitate the commission of an
offence, the commission of which it is his

duty, as such public servant, to prevent,

voluntarily conceals, by any act or illegal

omission, the existence of a design to com-
mit such offence, or makes any representation which he
knows to be false respecting such design, shall, if the

offence be committed, be punished with
imprisonment of any description provided
for the offence, for a term which may extend

to one-half of the longest term of such imprisonment, or

with such fine as is provided for that offence, or with both

;

or if the offence be punishable with death
or transportation for life, with imprisonment
of either description for a term which may
extend to ten years ; or, if the offence be

not committed, shall be punish^ with imprisonment of any
description provided for the offence, for a

not committed!
^ which may extend to one-fourth part

of the longest term of such imprisonment,
or with such fine as is provided for the offence, or with
botL

Illustration,

A, an officer of police, being legally bound to give information of
all designs to commit robbery which may come to his knowledge,
and knowing that B designs to commit robbery, omits to give such
information, with intent to facilitate the commission of that offence.

A public servant

concealing a de-

sign to commit an

offence which it is

his duty to pre-

vent.

be

If the offence be

punishable with
death, etc.
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Here A has by an illegal omission concealed the existence of B’s

design, and is liable to punishment according to the provision of this

section.

120. Whoever intending to facilitate^ or knowing it to be

^ . likely that he will thereby facilitate, the

commission of an offence punishable with

imprisonment, voluntarily conceals, by any
act or illegal omission, the existence of a

design to commit such offence, or makes
any representation which he knows to be

false respecting such design, shall, if the

ofience be committed, be punished with

imprisonment of the description provided for the offence,

for a term which may extend to one-fourth,

1, if the offence be not committed, to one-

eigu to commit an
offence punishable

with imprison-

ment.

If the offence be

committed.

If not committed.

eighth, of the longest term of such imprisonment, or with

such fine as is provided for the offence, or with both.

CHAPTER VI. .

OF OFFENCES AGAINST THE STATE.

For commentary on this chapter, see Part II., Chap. V., ss. 260-281,
and special references to following sections.

Wa in or at
wages War against the

tempX/ to” Wage Qaeen, or attempts to wage such war, or
war, or abetting abets the waging of such war, shall be
the waging of war punished with death, or transportation for
«g„.nst the Queen.

Illustrations.

(a) A joins an insurrection against the Queen. A has committed
the offence defined in this section.

(b) A in India abets an insurrection a^inst the Queen’s Govern-
ment of Ceylon by sending arms to the insurgents. A is guilty of
abetting the waging of war against the Queen.

For commentary on this section, s5e Part II., ss. 264-271.

121&. Whoever, within or without British India, conspires
to commit any of the offences punishable by

Conspiracy to section 121, or to deprive the Queen of the

puniXbie Sovereignty of British India or of any part
tion 121 . thereof, or conspires to overawe, by means

of criminal force or the show of criminal
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force, the Gorernment of India or any Local Government,

shall be punished with transportation for life or any shorter

term, or with imprisonment of either description which may
extend to ten years.

Explanation.—To constitute a conspiracy under this

section, it is not necessary that any act or illegal omission

shall take place in pursuance thereof. (Act XXVII. of

1870, s. 4.)

For commentary on this section, see Part II., ss. 272-276.

122.* Whoever collects men, arms, or ammunition, or

^ otherwise prepares to wage war, with the

etc., with the in- intention of either waging, or being prepared

tention of waging to w^age War against the Queen, shall be

OuLn*^*'*"**^
punished with transportation for Jife, or im-

prisonment of either description, for a term
not exceeding ten years, and shall forfeit all his property.

123.

Whoever by any act, or by any illegal omission, con-

ceals the existence of a design to wage war
Concealing with against the Queen, intending by such con-

intent to facilitate
(jealment to facilitate, or knowing it to be

war. likely that such concealment will facilitate,

the w'aging of such war, shall be punished
with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.

For commentary, see Part II., ss. 243-246.

124.

Whoever with the intention of inducing, or com-
pelling, the Governor-General of India, or

Afs^iiting Gor- Govemor of any Presidency, or a Lieu-

vernor, widi tenaut-Govemor, or a Member of the Council
intent to compel of the Govemor-General of India, or of the

“ofany Council of any Presidency, to exercise, or

ful power. refrain from exercising, in any manner any
of the lawful powers of such Governor-

General, Governor, Lieutenant-Governor, or Member of
Council, assaults, or wrongfully restrains, or attempts wrong-
fully to restrain, or overawes hj means of criminal force or
the show of criminal force, or attempts so to overawe,
such Govemor-General, Govemor, Lieutenant-Governor, or
Member of Council, shall be punished with imprisonment of
either description for a term which may extend to seven
years, and shall also be liable to fine.
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124A. Whoever by words, either spoken or intended to be

read, or by signs, or by visible representation,

fection^
Otherwise, excites, or attempts to excite,

feelings of disaffection to the Government
established by law in British India, shall be punished with

transportation for life or for any term, to which fine may be

added, or with imprisonment for a term which may extend

to three years, to which fine may be added, or with fine.

Explanation.—Such a disapprobation of the measures of

the Government as is compatible with a disposition to render

obedience to the lawful authority of the Governme^jt, and
to support the lawful authority of the Government against

unlawful attempts to subvert or resist that authority, is not

disaffection. Therefore, the making of comments on the

measures of the Government, with the intention of exciting

only this species of disapprobation, is not an offence within

this clause. (Act XXVII. of 1870, s. 5.)

For commentary on this section, see Park II., ss. 277-281.

126. Whoever wages war against the Government of any
Asiatic power in alliance^ or at peace, with

Waging war the Queen, or attempts to wage such war,

power ?n^^iia^ce
abets the Waging of such war, shall be

with the Queen. punished with transportation for life, to

which fine may be adaed ; or with imprison-

ment of either description for a term which may extend to

eeven years, to which fine may be added, or with fine.

126. Whoever commits depredation, or makes preparations

to commit depredation, on the territories of

any power in alliance, or at peace, with the
Queen, shall be punished with imprisonment
of either description for a term which may
extend to seven years, and shall also be

liable to fine and to forfeiture of any property used, or
intended to be used, in committing such depredation, or
acquired by such depredation.

,

Committing de<

predation on the

territories of any
power at peace
with the Queen.

127. Whoever receives any property, knowing the same
to have been taken in the commission of

any of the offences mentioned in sections

125 and 126, shall be punished with im-
prisonment of either description for a term
which may extend to seven years, and shall

F

Receiving pro-
perty taken by war
o r depredation
mentioned in sec-

tions 125 and 126.



66 OFFENCES AGAINST THE^ STATE. [Cliap. VI.

also be liable to fine, and to forfeiture of the property so

received.

128. Whoever, being a public servant, and having the

custody of any State Prisoner or Prisoner of

TohS,tariiy“iiow! War, voluntarily allows suoli prisoner to

ing Prisoner of escape from any place in which such prisoner
state or War in jg confined, shall be punished with trans-

portation for life, or imprisonment of either

description for a term which may extend to

ten years, and shall also be liable to fine.

129. Whoever, being a public servant, and having the

custody of any State Prisoner or Prisoner of

War, negligently suflfers such prisoner to

ing Prisoner of escape from any place of confinement, in
state or War in which such prisoner is confined, shall be

escape!^*^^^^ punished with simple imprisonment lor a
term which may extend to three years, and

shall also be liable to fine.

Commentary.
According to EngMsh law it would seem that the mere fact of an

escape is primdfacie evidence of negligence on the part of the keeper.

For it is his duty to keep the prisoner safely. But this may be nega-
lived on the part of the defendant, by showing force, or other circum-
stances, which rebut the presumption. (1 Hale, P. 0. 601.) No
presumption, however, can be raised from the mere fact of an escape
that it was voluntarily permitted, or that it was knowingly aided or
assisted

;
and express evidence must be brought to this effect, if any

conviction under s. 128 or s. 130 is desired.

130. Whoever knowingly aids, or assists, any State Prisoner,

or Prisoner of War, in escaping from lawful
Aiding escape, custody, or rescues, or attempts to rescue,

hlrbowfng^^’such ^^7 prisoner, or harbours or conceals

prisoner.
^ any such prisoner, who has escaped from

lawful custody, or offers, or attempts to
offer, any resistance to the recapture of such prisoner, shall

be punished with transportation for life, or with imprison-
ment of either description f#r a term which may extend to
ten years, and shall also be liable to fine.

Explanation.—A State Prisoner, or Prisoner of War, who
is permitted to be at large on his parole within certain
limits in British India, is said to escape from lawful custody
if he goes beyond the limits within which he is allowed to

be at large.
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For commeDtary on ss. 128-130, see Part II., ss. 247-251.

The following chapters of the Code, namely, IV. (General Exceptions),

V. (Of Aletment\waA. XXIII. (Of Attempts to shall

apply to offences punishable under the said ss. 121A, 294A, ana

aud the said Chapters IV. and V. shall apply to offenc^ punishable

under the said ss. 124A and 225A. (Act XXVII. of 1870, s. 13.)

CHAPTER VII.

OF OFFENCES RELATING TO THE ARMY AND NAVY.

131.

Whoever abets the committing of mutiny by an officer,

soldier, or sailor, in the Army or Navy oi

tint!^r‘attempting
Queen, or attempts to seduce any sucb

to seduce a sailor, officer, soldier, or sailor from his allegiance
or soldier, from his

[jjg duty, shall be punished with trans-

portation for life, or with imprisonment of

either description for a term which may extend to ten years,

and shall also be liable to fine.

Explanation,—In this section, the words ‘‘officer” and
“soldier” include any,person subject to the Articles of War
for the better government of Her Majesty’s Army, or to the

Articles of War contained in Act No. V. of 1869 (Indian

Articles of War), (Act XXVII. of 1870, s. 6.)

132. Whoever abets the committing of mutiny by an-

officer, soldier, or sailor, in the Army or

mutinyr^ mutiny Navy of the Queen, shall, if mutiny be
is committed in committed in consequence of that abetment,
consequence there- punished with death, or with transporta-

tion for life, or imprisonment of either

description for a term which may extend to ten years, and
shall also be liable to fine. •

133. Whoever abets an assault by an officer, soldier, or

^ sailor, in the Army or Navy of the Queen.

assault by a sol-
o? ^7 Superior officer being in the execu-

dier, or sailor, on tion of his office, shall be puuished with
Ms superior officer, imprisonment of either description for a

tio“ “his office?'
extend to three years, and
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134. Whoeyer abets an assault by an officer, soldier, or

sailor, in the Army or Navy of the Queen,
Abetment o f qq any Superior officer being in the execu-

theLaTii com-
assault be

raited. Committed in consequence of that abetment,

be punished with imprisonment of either

description for a term which may extend to seven years, and
shall also be liable to fine.

V

135. Whoever abets the desertion of any officer, soldier,

* or sailor, in the Army or Navy of the Queen,
Abetment of the punished with imprisonment of

dier or sailor. either description for a term wpicn may ex-

tend to two years, or with fine, or with both.

136. Whoever, except as hereinafter exceptad, knowing,

or having reason to believe, thalt an officer,

de^rter
* Soldier, or sailor, in the Army or Navy of

the Queen, has deserted, harbours such

officer, soldier, or sailor, shall be punished with imprison-

ment of either description for a term which may exltend to

two years, or with fine, or with both.

Exception.—This provision does not extend to the ciase in

^hich the harbour is given by a wife to her liusband.

For commentary on s. 136, see Part IT., ss. 247-251.

137. The master, or person in charge,

^ vessel, on board of which any'^^Q^

ceaw'’^on Wrf Navy of the
merchant vessel cealed, shall, though ignorar
through n e g 1 i- cealment, be liable to a penaf
gence o mas er.

hundred rupees, if he m^QO'vn

of such concealment but for some neglerf^^X

such master or person in charge, or but
discipline on board of the vessel.

138. Whoever abets what be knov^s to be an ac

Abetment of act ordination by an officer, soldier, oi

of insubordination the Army or Navy of the Queen

sailer
insubordination be com.

consequence of that abetment, be
^— ^ nf Aither description for a tert
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139. No person subject to any Articles of War for the

Persons subject or Navy of the Queen, or for any
t» Articles of War part of such Army or Navy, is subject to

P“i“stable punishment under this Code for any of the

oflences denned in this chapter.

140. Whoever, not being a soldier in the Military or

,
Naval service of the Queen, wears any garb,

dress of a soldier.
Carries any token resembling any garb

or token used by such a soldier, with the
intention that it may be believed that he is such a soldier,

shall be punished with imprisonment of either description
for a term which may extend to three months, or with fine

which may extend to five hundred rupees, or with both.

CHAPTER VIII.

OF OFFENCES AGAINST THE PUBLIC TRANQUILLITY.

For commentary on this chapter, see Part II., ss. 282-295, and
special references to the following sections.

141.

An assembly of five or more persons is designated an

TT 1 r 1
unlawful assembly,” if the common obiect

sembiy. l^he persons composing that assembly,
is

—

First.—To overawe by criminal force, or show of criminal
force, the Legislative or Executive Government of India,
or the Government of any Presidency, or any Lieutenant-
Governor, or any Public Servant, in the exercise of the
lawful power of such Public Servant

; or.

For commentary, see Part II., s. 285.

Second.—To resist the execution of any law, or of any
legal process

; or, •

For commentary, see Part II., s. 286.

Third.—To commit any mischief or criminal trespass, or
other offence (see s. 40, ante) ;

or,

For commentary, see Part II., s. 287.
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Fourm,—By means of criminal force, or sliow of criminal

force, to any person, to take or obtain poss^ion of ^y
property, or to deprive any person of the enjo

3
rment of a

right of way, or of the use of water,
^

or other incorporeal

right of which he is in possession or enjoyment, or to enforce

any right or supposed right ;
or,

For commentary, see Part IL, ss. 288-290.

Fifth,—By means of criminal force, or show of criminal

foi'ce, to compel any person to do what he is not legally

boun(^ to do, or to omit to do what he is legally entitled

to do.

For commentary, see Part II., s. 291.

Explanation,-—An assembly which was not unlawful

wlieu it assembled, may subsequently become an unlawful

assembly.

142. Whoever, being aware of facts which render any
assembly an unlawful assembly, intention-

Being a member assembly, Or Continues in

assembly, IS Said to be a member of an unlawful

assembly.

For commentary on this section, see Part 11., b. 283.

143. Whoever is a member of an unlawful assembly shall

Banishment. ^ pumsbed with imprisonment of either
description for a term which may extend to

six months, or with fine, or with both.

144.

Wioerer, being armed with any deadly weapon, or
Joining an on- anything which, used as a weapon of

i«wfiri arombiy offence, is likely to cause death, is a member
an unlawful assembly, shall be punished

with imprisonment of either description for
a term which may extend to two years, or with fine, or with

146. Whoerer joins, or continues ip, an unlawful a.ssembly.

JoiniDg, or COD-
that such Unlawful assembly has

tinning in, an un- Commanded in the manner prescribed
j.wfni MMfflbljr, by law to disperse, shall be punished with

h«”'’bfon““L‘.‘
j“Pr“0“®e“t of either description for a

aaadedtodiapme. term which may extend to two years, or
with fine, or with both.
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148.

Whenever force, or violence, is used by an unlawful

Force used by as^^mbljr, or by any member thereof, in

one member in pro- prosecution of the common object of such
Mention of com- assembly, every member of such assembly
mon object. ^ guilty of the offence of rioting.

For commentary, see Part II., s. 292.

147. Whoever is guilty of rioting shall be punished with

_ . ,
. imprisonment of either description for a

jting? term which may extend to two years, or

with fine, or with both.

148. Whoever is ^2:uilty of rioting, being armed with a
deadly weapon, or with anything which,

Eiotmg, armed ^g ^ weapon of offencc, is likely to

weapon.*
^ cause death, shall be punished with im-

prisonment of either description for a term
which may extend to three years, or with fine, or with

both.

149.

If an offence is committed by any member of an

Every member unlawful assembly in prosecution of the

of au^ unlawful common object of that assembly, or such
assembly to be as the members of that assembly knew to

fnroffen“e“comf ^ Committed ia prosecution

mitted in prose- of that object, every person who, at the
cution of common time of the committing of that offence,
®

‘ is a member of the same assembly, is

guilty of that offence.

For commentary, see Part II., s. 292.

150.

Whoever hires, or engages, or employs, or promotes,
or connives at the hiring, engagement, or

Hiring, or con- employment of any person to join or become

So* " to S’an a member of any unlawful assembly, shall

unlawful assembly, be punishable as a member of such unlaw-
ful assembly, and for any offence which

may be committed by any such person as a member
of such unlawful assembly, in pursuance of such hiring,

engagement, or employment, in the same manner as if he
had l^en a member of such unlawful assembly, or himself

had committed such offence.



72 BlOTQia. [oiMpiynL

15L Whoever knowingly joins, or contmues ^7
assembly of five or more persoM likely

Knowingly join- to oanse a distoibaDce of the public peace*

assembly has been lawfully oom-

fivo or more per- manded to disperse, shall be p^ished with

ions after it hai imprisonment of either description for a

term which may extend to six months, or

with fine, or with both.

been commanded
to disperse.

Explanatum.'-^li the assembly is an unlawfnl assembly

within the meaning of section 141, the offender will be

punishable under s^ion 145.

For commentary, see Fart IL, ss. 293, 294.

152. Whoever assaults, or threatens to assault, or obstructs.

Assaulting or
attempts to obstruct, any public servant

obstraoting, public in the discharge of his duty as such public

servant when sap- servant in endeavouring to disperse an un-
pressing riot, etc.

lawful assembly, or to suppress a riot or

affray, or uses, or threatens, or attempts to use, criminal

force to such public servant, shall bo punished with im-

prisonment of dither description for a term which may

extend to three years, or with fine, or with both.

158. Whoever malignantly, or wantonly, by doing any-

thing which is illegal, gives provocation

to any prMD, intending, or Lowing it

intent to cause to be likely that such provocation will

. .
cause the offence of rioting to be com-

comLtted.*”^
^ mitted, shall, if the offence of rioting be

committed in consequence of such provoca-

tion, be punished with imprisonment of either description

for a term which may extend to one year, or with fine, or

with both
;
and if the offence of rioting be not committed,

Ifnot committed.
imprisonment of either description for

no comm
^ wliich may extend to six months, or

with fine, or with both.

See Reg. v. Kahangi, 18 Bom. 678. •

154, Whenever any unlawful assembly or riot takes place

Owner, or occu. ^he owner, or occupier, of the land upon
pier, of land of which such Unlawful assembly is held, ov

w.commiMed, and any pewm
nanng, or claiming, an interest in such land,
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ahall be punishable with fine not exceeding one thousand

rnpees, if he, or his agent, or manager, knowing that such

ofience is being or has been committed, or haring reason

to believe it is likely to be committed, do not give the

earliest notice thereof in his, or their, power to the principal

officer at the nearest Police station, and do not, in the case

of his, or their, having reason to believe that it was about to

be committed, use all lawful means in his, or their, power

to prevent it, and, in the event of its taking place, do not

use all lawful means in his, or their, power to disperse, or

suppress, the riot or unlawful assembly.

Commentary.

The knowledge of the owner or occupier in cases of this kind is

immaterial. He is liable for the acts of commission and the acts of

omission, not only of himself, but of bis agent or manager {per

curiam^ Reg. v. Payag Singh, 12 All. 550).

155. Whenever a riot is committed for the benefit, or on

Liability of per-
behalf, of any person who is the owner, or

son for whose be- occupier, of any land respecting which such
nefit a riot Is com- xiot takes place, or who ^laims any interest

ill such land, or in the subject of any dispute

whicli gave rise to the riot, or who has accepted, or derived,

any benefit therefrom, sucii person shall be punishable with

fine, if he, or his agent, or manager, having reason to believe

that such riot was likely to be committed, or that the

unlawful assembly by which such riot was committed was

likely to be lield, shall not respectively use all lawful means

in his, or their, power to prevent such assembly or riot

from taking place, and for suppressing and dispersing the

same.

of owner or occu-

pier, for whose be-

nefit a riot is com-

mitted.

156. Whenever a riot is committed for the benefit, or on

T- vi*. / . behalf, of any person who is the owner, or

occupier, of any laud respecting which such

riot takes place, or who claims any interest

in such land,jor in the subject of any dis-

pute ^wliich gave rise to the riot, or who

has accepted, or derived, any benefit therefrom, the agent,

or manager, of such person shall be punishable with fine,

if such agent, or manager, having reason to believe that

such riot was likely to be committed, or that the unlawful

assembly by which such riot was committed was likely to

be held, shall not use all lawful means in his power to
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prevent such riot or assembly from taking place, and for

suppressing and dispersing the same.

Commentary.
In order to convict a manager under this section, it must be shown

by legal evidence, (1) that a riot as defined in the Penal Code was
committed; (2) that the riot, if committed, was committed for the
benefit of the owner or occupier of the land which the defendant was
managing

; and fS) that the accused had reason to believe that a riot
was likely to be committed. (Brae v. Beg., 10 Cal. 338.)

157. Whoever harbours, receives, or assembles, in any
„ ,

house or premises in his occupation or

soDs*hirerfo/an charge, or under his control, any persons,
unlawful assembly. knowing that sucii persons have been hired,

engaged, or employed, or are about to be
hired, engaged, or employed, to join, or become members of,
an unlawful assembly, shall be punished with imprisonment
of either description for a term which may extend to six
months, or with fine, or with both.

For commentary, see Part IL, ss. 247-251.

158. Whoever it engaged or hired, or oflFers or attempts
Being hired to to be hired ot engaged, to do, or assist in

take part in an un- doing, any of the acts specified in section
w„iassen.biyor HI, shall be punished with imprisonment

.
either description for a term which may

extend to six months, or with fine, or with both ; and who-
ever, being so engaged, or hired, as aforesaid, goes armed.

Or to go armed,
j*” or Offers to go armed, with any
deadly weapon, or with anything which, used

of offence, is likely to cause death, shall be
punished with impnsonment of eitlier description for a

Sh or with fine, or

189. When two or more persons, by fighting, in a public

Affray.
place, disturb the public peace, they are
said to “ coDOjuit an affray.”

For commentary, see Part II., s. 295. •

160. Whoever conamits an affray shall be punished with
imprisonment of either description for a
term which may extend to one month, or
with fine which may extend to one hundred

rupees, or with both.
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CHAPTER IX.

OF OFFENCES BY OR RELATING TO PUBLIC SERVANTS.

Public serraut
taking a gi*atifica-

tioD other than
legal remunera*
tioD, in respect of

an official act.

161. Whoever being, or expecting to be, a public servant,

accepts or obtains, or agrees to accept or
attempts to obtain from any person, for

himself or for any other person, any grati-
fication whatever, other than legal remu-
neration, as a motive or reward for doing,
or forbearing to do, any official act, or for

showing, or forbearing to show, in the exercise of his official

functions, favour or disfavour to any person, or i'or rendering,

or attempting to render, any service or disservice to any
person, with the Legislative or Executive Government of

India, or with the Government of any Presidency, or with
any Lieutenant-Governor, or with any public servant, as such,

shall be punished with imprisonment of either description

for a term which may extend to three years, or with fine, or

with both.

Explanations ,— Expecting to be a public servant.” If

a person not expecting to be in office obtains a gratification

by deceiving others into a belief that he is about to be in

office, and that he will then serve them, he may be guilty
of cheating, but he is not guilty of the offence defined in

this section.

^'Gratification.” The word ''gratification” is not re-

stricted to pecuniary gratifications, or to gratifications

estimable in money.

“ Legal remuneration.” The words “ legal remuneration
”

are not restricted to remuneration which a public servant
can lawfully demand, but include all remuneration which
he is permitted by the Government which he serves to

accept.

"A motive or reward for doing.” A person who receives
a gratification as a motive for doing what he does not intend
to do, or as a reward for doing what he has not done, comes
within these words.
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Illmtrations,

(a) A, a Moonsiflf, obtains from Z, a banker, a situation in Z’s bank
for A's brother, as a reward to A for decidin'j; a cause in favour of Z.
A has committed the offence defined in this section.

(h) A, holding the ofSce of Resident at the Court of a subsidiary
power, accepts a lakh of rupees from the Minister of that power. It
does not appear that A accepted this sum as a motive or reward for
doing, or forbearing to do, any particular official act, or for rendering,
or attempting to render, any particular service to that power witli
the British Government. But it does appear that A accepted the
sum as a inotive or reward for generally showing favour in the exercise
of his official functions to that power. A has committed the offence
defined(in this section.

(c) A, a public servant, induces Z erroneously to believe that A*s
innuence with the Government has obtained a title for Z, and thus
induces Z to give A money as a reward for this service. A has
committed the offence defined in this section.

Commentary.

The offence constituted by this section consists simply in the act
of receiving, or trying to obtain (Empress v. Baldeo, 2 All. 253) a
bribe, or that which is intended as a bribe, although nothing illegal

is done, or nothing is illegally omitted in consequence. The receipt
of a present from th^ friends of a prisoner, who was sentenced to be
hung the next hour, would still be criminal, if taken as a motive or
reward for doing, or forbearing to do, any official act, for which a
reward cannot lawfully be taken. Of course it must be taken with
this view. It will not be necessary that the person who receives the
present should intend to carry out the purpose for which it is given .

If it is given with corrupt intention, and he receives and appropriates
it, knowing of that intention, the offence is complete. Indeed, the
presumption of ^ilty knowledge would lie so great, that it is hardly
possible to conceive a case in which a public official could innocently
take any present from a person who was mixed up in any public
business connected with his department. Under s. 165 the mere fact
of accepting presents amounts to an offence, independently of the
motive of either giver or receiver. (Empress v. Kampta, 1 All. 530.)

A person who in fact, though wrongly, discharges the duties of an
office whereby he is apparently a public servant, may bo tried for
accepting an illegal gratification. (Reg. v. Ram Kristua,7 B.L.R.446;
S.C.lBSuth. Cr.27.)

162. Whoever accepts or^obtains, or agrees to accept or
Taking a grati- attempts to obtain,^ from any person, for

himself or for any other person, any grati-
fication whatever as a motive or reward for

inducing, by corrupt or illegal means, any
public servant to do, or to forbear to do, any

ofiScial act, or in the exercise of the official functions of
such public servant to show favour, or disfavour, to any

ncation, in order,

by corrupt or ille-

gal %eans, to in-

fluence a public

servant.
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person, or to render, or attempt to render, any service or

disservice to any person, with the Legislative or Executive
Government of India, or with the Government of any
Presidency, or with any Lieutenant-Governor, or with any
public servant, as such, shall be punished with imprison-
ment of either description for a term which may extend to

three years, or with fine, or with both.

163. Whoever accepts or obtains, or agrees to accept or

attempts to obtain, from any person, for

himself or for any other person, an^ grati-

fication whatever, as a motive or reward for

inducing, by the exercise of personal in-

fluence, any public servant to do, or to

forbear to do, any oflScial act, or in the exercise of the

official functions of such public servant to show favour, or

Taking a grati-

fication for the ex-

ercise of personal

influence with a

public servant.

disfavour, to any person, or to render or attempt to render

any service or dis:^ervice to any person with the Legislative

or Executive Government of India, or with the Government
of any Presidency, or with any public servant, as such, shall

be punished with simple imprisonmentJbr a term which

mity extend to one year, or with fine, or with both.

Illustration,

An Advocate who receives a fee for arguing a cause before a Judge

;

a person who receives pay for arranging and correcting a memorial
addressed to Government, setting forth the services and claims of

the memorialist; a paid agent for a condemned criminal, who lays

before the Government statements tending to show that the condem-
nation was unjust—are not within this section, inasmuch as they do
not exercise, or profess to exercise, personal influence.

164. Whoever, being a public servant, in respect of whom
either of the offences defined in the last two

„brtment by*pu^ preceding sections is committed, abets the

lie servant of the offence, shall be punished with imprison*
offences above de- ment of either description for a term

which may extend to three years, or with

fine, or with both.
*

Illustration,

A is a public servant. B, A’s wife, receives a present as a motive
for soliciting A to give an office to a particular person. A abets her
doing so. B is punishable with imprisonment for a term not exceding
one year, or with fine, or with both. A is punishable with imprison-
ment for a term which may extend to tnree years, or with fine, or
with both.
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166. Whoever, being a public servant, accepts or obtains,

or agrees to accept or attempts to obtain,

for himself or for any other person, any
valuable thing, without consideration, or for

a consideration which he knows to be in>

adequate, from any person whom he knows
to have been, or to be, or to be likely to be

concerned in any proceeding or business

transacted, or about to be transacted by
such public servant, or having any connection with the
official (functions of himself or of any public servant to whom
he is subordinate, or from any person whom he knows to be
interested in or related to the person so concerned, shall be
punished with simple imprisonment for a term which may
extend to two yearn, or with fine, or with both.

Public servant

obtaining any valu-
able thing, with-

out consideration,

from person con-

cerned in any pro-

ceeding or business

transacted by such
public servant.

Illustrations,

(a) A, a Collector, hires a house of Z, who has a settlement case

pending before him. It is agreed that A shall pay fifty rupees a
month, the house being such that, if the bargain were made in good
faith, A would be required to pay two hundred rupees a month. A
has obtained a valuable thing from Z without adequate considera-

tion.

(b) A, a Judge, buys of Z, who has a cause pending in A's Court,
Government Promissory Notes at a discount, when they are selling in
the market at a premium. A has obtained a valuable thing from Z
without adequate consideration.

(c) Z's brother is apprehended and taken before A, a Magistrate, on
a charge of perjury. A sells to Z shares in a bank at a premium when
they are selling in the market at a discount. Z pays A for the shares
accordingly. The money so obtained by A is a valuable thing obtained
by him without adequate consideration.

Commentary.

By Stat. 13 Geo. III., c. 63, ss. 23-25, and 33 Geo. III., c. 62, s. 62, the
receiving of gifts by the Governor-Gteneral, or any Member of the
Council of Port William, or by any of the Judges of the Supreme Court
of Calcutta, or by any person holding any office under the Crown or the
East ln(lia Company, is forbidden, and is punishable as extortion, and
as a misdemeanour at law. But this is not to prevent lawyers,
physicians, or chaplains from accepting professional fees and rewards.

A Police officer who, after a cose of theft had been decided in favour
of the prosecutor, asked him for and received from him part of the
procee(fs of the theft which had been returned to him by order of the
Court, was held to have committed an ofiTence under this section and
not under s. 161. (Empress v. Kampta, 1 All. 630.)
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166. Whoever, being a public servant, knowingly disobeys
any direction of the law as to the way in

HiaoWinir which he is to conduct himself as such
disobeying a direc-

, ^ . t . i

lion of the law, public Servant, intending to cause, or know-
with intent to mg it to be likely that he will, by such

disobedience, cause injury to any person,

shall be punished with simple imprison*

ment for a term which may extend to one year, or with

fine, or with both.

Illustration,

A, being an officer directed by law to take property in execution,

in order to satisfy a decree pronounced in Z*s favour by a Court of

Justice, knowingly disobeys that direction of law, with the knowledge
that he is likely thereby to cause injury to Z. A has committed the
offence defined in this section. (See Miller v, Knox, 4 Bing. N.C. 574

;

Atty.-Gen. v. Kissane, 32 Ir. L.R. C.L. 220, Part II., ss. 83, 84.)

167. Whoever, being a public servant, and being, as such
public servant, charged with the prepara-

tion or translation of any document, frames
or translates that document in a manner
which he knows, or believes^ to be incorrect,

intending thereby to cause, or knowing it

to be likely that he may thereby cause injury to any person,

shall be punished with imprisonment of either description

for a term which may extend to three years, or with fine, or

with both.

Public servant

framing an incor-

rect document
with intent to

cause injury.

Commentary.

Sections 162 and 163 only apply to cases where the party who is

to exercise corrupt or undue influence does so for a consideration,

obtained from a third person. If he does so without receiving any
gratification, to serve his own private interests, or for the benefit of

another, whether voluntarily or npon solicitation, no offence will have
been committed under these sections. If guilty at all, he can only be
guilty as an abettor. It will follow, therefore, that if the act done is

not an offence in the public servant, it is no offence in the person who
instigntes him to it Hence, a person who of his own accord, or

without being himself bribed, offers any gratification whatever to a
public servant will be punishable as aif abettor of the offence in s. 161.

So, if being in any way connected with the official functions of a
public servant, he induces him to accept anything for an inadequate

consideration, he will have abetted the offence in s. 165. But it is no
offence in a public servant to yield to a mere personal influence, not

accompanied by what is styled in s. 161 a gratification, unless by so

doing he transgresses s. 166, or s. 217.

Hence, if the friend of a party to a civil suit were by personal

influence to induce a Moonsiff to give judgment against the defendant.
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contrary to his own conviction, the Moonsiff would be guilty under
R. 166, and the party who persuaded him would be guilty as an abet-

tor. So, if the successful solicitations were addressed to a Sessions

Judge, who acquitted a prisoner in consequence, the Judge will be
guilty under s. 217, and the person who exercised influence as an
abettor. But the exercise of, or yielding to, personal influence in the

disposal of patronage, the conferring of rewards for service, the grant-

ing of contracts, or the like, would be no offence in either of the

parties concerned. If, however, the suitor were to resort to threats

instead of entreaties, this would be an offence under s. 189.

The personal influence referred to in s. 163 seems to mean that

influence which one man possesses over another, irrespectively of the
merits^f the case upon which* it is brought to bear. Such consider-

ations as rank, wealth, power, gratitude, relationship, or affection

may induce a person to grant to the request of one man what he
would not to the request of the other. But influence exercised solely

upon the merits of the case would seem not to bo personal influence.

If a person who was about to pay a visit to a Collector were to accept

a sum of money, on the understanding that he was to draw the Col-

lector into conversation upon the case, and represent it fully to him,
such a proceeding, however indelicate and improper, would, I con-
ceive, not come under s. 163, provided no personal feeling was brought
into play.

Under s. 167 it would be no offence if a Court Translator employed
in a criminal case^were to mistranslate all the documents for the
purpose of procuring the acquittal of the prisoner, though it would
be otherwise if he had the contrary motive. Such a case would
probably come under s. 218, though the omission of the express words
used in s. 167 might make the point doubtful, and it is expressly
stated as coming under the head of False Evidence (s. 191, Illustration

e). Where the mistranslation is done intentionally, and does produce
injury, it will not be necessary to show intention to injure, or know-
ledge that injury would follow. As Lord Mansfield says,

Where an act, in itself indifferent, if done with a particular intent

becomes criminal, then the intent must bo proved and found : but when the
act is of itself unlawful, that is primd facie and unexplained, the proof of

justification or excuse lies on the defendant, and in failure thereof the law
implies a criminal intent.” (5 Burr. 2667.)

168, Whoever, being a public servant, and being legally

bound as such public servant not to engage
Public servant trade, engages in trade, shall be punished

ing in trade. With Simple imprisonment for a term
which may extend^ to one year, or with

fine, or with both.

Commentary.

By 33 Geo. III., c. 52, s. 137, it is rendered unlawful for any
Governor-General, or Governor, or any Member of Council of any of
the Presidencies of India, or for any Collector, Supervisor, or other
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person employed or concerned in the collection of the revenues, or the

administration of Justice, in the provinces of Bengal, Behar, or

Orissa, or for their agents or servants, or any one in tr^t for them

;

or for any of the Judges of the Supreme Court of Judicature, to be

concerned in any trade or traffic whatever, whether within or without

India. (See also 3 & 4 Wm. IV., c. 85, s. 76.) Under Madras Reg. L
of 1803, s. 40, Members of the Board of Revenue are forbidden to be

concerned in trade, commerce, or houses of agency, or in direction or

management of banks, or in transactions for borrowing or lending

money with native officers under the Revenue Department, or with
Zemindars, proprietors of land, renters, or other persons responsible

for the revenue. Under Reg. II. of 1803, s. 64, Collectors, and Assist-

ants to Collectors, are forbidden to exercise or carry on trade or

commerce, directly or indirectly, or to be eng^ed in any Itenk or
house of agency. Nor may they be concerned in the farming of the

public revenue, or in the lending of money to proprietors of land,

renters, or persons responsible for the public revenue, or in any way
connected with its management. ss. 60 and 61.) By 37 Geo.
III., c. 142, s. 28, the lending of money or any valuable thing by a
British subject to a Native j?rince is made a misdemeanour. Here,
British subject is used in its restricted sense.

Act XV. of 1848 (Supreme Courts: Officers) forbids officers of the
Supreme Courts in India, or of the Courts for the Relief of Insolvent
Debtors, to carry on any dealings as banker, trader, agent, factor, or
broker, either for their own advantage, or for the advantage of any
other person, except such dealings as it may be ^rt of their duty to
carry on.

169. Whoever, being a public servant, and being legally

Public servant
public servant, not to pur-

unlawfully buying chase, or bid for certain property, purchases
or bidding for pro- or bids foi that property, either in his owa

name or in the name of another, or jointly

or in shares with others, shall be punished with simple
imprisonment for a term which may extend to two years, or

with fine, or with both; and the property, if purchased,
shall be confiscated.

Commentary.

A Police officer who purchases a pony which has been impounded
may be proceeded against under this section, and s. 19 of Act I. of
1871 (Cattle Trespass). (Reg. v, Ramkrishna, 8 B.L.R., App, i.; S.C.
16 Suth. Or. 62. See also Crim. P. 0., s. 559, as enacted by Act X. of
1886, B. 16.)

By s. 292 of the Civil Procedure Code, it is provided that no officer

having any duty to perform in connection with any sale under Chapter
XIX. of that (3ode, shall either directly or indirectly Wd for, acquire,
or attempt to acquire, any interest in any property sold at such sale.
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170.

Whoever pretends to hold any particular office as a

E
ublic servant, knowing that he does not
old such office, or falsely personates any

" other person holding such office, and in such
assumed character does or attempts to do any act under
colour of such office, shall be punished with imprisonment of

either description for a term which may extend to two
years, or with fine, or with both.

171.

Whoever, not belonging to a certain class of public

servants, wears any garb or carries any
token resembling any garb or token used
by that class of public servants, with the

intention that it may be believed, or with
the knowledge that it is likely to be be-

lieved, that he belongs to that class of public servants, shall

be punished with imprisonment of either description for a
term which may extend to three months, or with fine which
may extend to two hundred rupees, or with both.

Wearing garb,

or carrying token
used by public ser-

vant with fraudu-
lent intent.

CHAPTER X.

't)F CONTEMPTS OF THE LAWFUL AUTHORITY OF PUBLIC
SERVANTS.

172,

Whoever absconds in order to avoid being served with

, ^ ^ a summons, notice, or order proceeding from

avoid service, or ^7 public Servant, legally competent, as

summons, or other such public servant, to issue such summons,
proceeding from a notice, or order, shall be punished with

Simple imprisonment for a term which may
extend to one month, or with fine which may extend to five

hundred rupees, or with both; or, if the summons, notice,

or order is to attend in person or by agent, or to produce a
document in a Court of Justice, with simple imprisonment
for a term which may extend to «ix months, or with fine

which may extend to one thousand rupees, or with both.

Commentary.
It has been held in Bengal that a person absconding to avoid a

warrant issued by a Magistrate against him is not punishable under
8. 172. (Acc, Mad. H.C. Rul, 21st April, 1866 ; S.C. Weir, 26 [88]



Seofl. 170-178.] AVOIDING OR PREVENTING SUMMONS. 83

Rep:. V, Amir Jan, 7 N.W.P. 302.) Tho warrant is neither a summons
nor a notice, and the order which it contains is addressed to the officer

and not to tho person whose attendance is required. The course is

to proceed under ss. 81 and 163 of the Grim. P. C. of 1882. Dis-

obedience to the proclamation issued under Grim. P. 0., s. 81, would be
punishable under s. 147 of the Penal Gode. (Reg. v. Womesh, 5 Suth.
Or. 71 ; Reg. v, Hossein, 9 Suth. Gr. 70.)

In order to make out the commission of an offence under this

section, it is necessary to show that a summons, notice, or order has
been issued, and that the absconder knew, or a least had reason to

believe, that process had issued. It is not sufficient to show that a
person apprehending that a process will be issued has absconded.
But the term “ abscond ” is not to be understood as implying^eces-
sarily that a person leaves the place in which he is. Its etymological
and ordinary sense are to hide one’s self; and it matters not whether
a person departs from a place or remains in it, if he conceals himself;

nor does the term apply only to the commencement of the conceal-

ment. If a person having concealed himself before process issues,

continues to do so after it has issued, he absconds. (Per Turner, G.J.,

Srinavasa Ayyanger v- the Queen, 4 Mad. 393, 397.)

173. Whoever in any manner intentionally prevents the
serving on himself, or on any other person,

vioV*If“8uminon.‘ *“7 summons, notice, or order proceeding
or other proceed- from any puhlic Servant, legally competent,
ing, or preventing as such public Servant, to issue such sum-
pu ication t ere-

notice, or order, or intentionally pre-

vents the lawful affixing to any place of any
such summons, notice, or order, or intentionally removes
any such summons, notice, or order from any place to which
it is lawfully affixed, or intentionally prevents the lawful
making of any proclamation, under the authority of any
public servant legally competent, as such public servant, to

direct such proclamation to be made, shall be punished with
simple imprisonment for a term which may extend to one
month, or with fine which may extend to five hundred
rupees, or with both ; or, if the summons, notice, order, or
proclamation is to attend in person or by agent, or to
produce a document in a Court of Justice, with simple
imprisonment for a term which may extend to six montns,
or with fine which may extend to one thousand rupees, or
with both. •

Commentary.

The refusal to receive or to si^ a summons does not constitute the
offence of intentionally preventing the service of a summons upon
himself under the above section. (Reg. v. Punamallai Nadan, 6 Mad.
199 ; Reg. v. Kalya, 6 Bom. H.G. G.C. 34 ; Reg. v. Bhoobuneshwar, 3 Gab
621 ; Reg. v. Krishna Gobinda, 20 Gal. 358.)
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174. Whoever, being legally bound to attend in person or

by an agent at a certain place and time in
Non-attendance obedience to a summons, notice, order, or

j.rder'fr'ra^pub"
proclamation proceeding from any public

lie servant. Servant legally competent, as such public

servant, to issue the same, intentionally

omits to attend at that place or time, or departs from the
place where he is bound to attend before the time at which
it is lawful for him to depart, shall be punished with simple
imprisonment for a term which may extend to one month,
or with fine which may extend to five hundred rupees, or

with both ; or, if the summons, notice, order, or proclamation
is to attend in person or by agent in a Court of Justice, with
simple imprisonment for a term which may extend to six

months, or with fine which may extend to one thousand
rupees, or with both.

Illustrations,

(a) A, being legally bound to appear before the Supreme Court at
Calcutta, in obedience to a subpoena issuing from that Court, inten-
tionally omits to appear. A has committed the offence defined in this

section.
^

(h) A, being legally bound to appear before a Zillah Judge as a
witness, in obedience to a summons issued by that Zillah Judge,
intentionally omits to appear. A has committed the offence defined

in this section.

Commentary.

Under the three preceding sections the offence depends upon the
legal competence of the officer to issue the summons, etc. (Reg. v,

Purshotam, 5 Bom. H.C. C.C. 33.) Therefore the High Court of
Madras has held, that disobedience to a summons issued by a Tahsildar
in his revenue capacity, or by a Tillage Magistrate in respect to an
offence over which he had no jurisdiction, was not punishable.

(Rulings of 1864 and 1865, on s. 174 ;
S.C. Weir, 25 [38-M] ; Reg. v.

Varathappa Chetty, 12 Mad. 297.) Now, however, revenue officers in
the Madras Presidency have received power to issue such summonses
(Madras Act III. of 1869 ;

see 6 Mad. H.C., App. xliv.
; 7 ih, App. x., xi.),

but no offeDce is committed by disobedience unless the summons has
been issued in the special cases euthorized by the Act. (Reg. v. Vara-
thappa Chetty, 12 Mad. 297.) Magistrat^p who have lurisdiction over
the offence, may issue summonses to witnesses beyond their own local

limits. (3 Mad. H.C., App. v.) No witness is bound to appear to a
summons at any place outside British India. (Reg. v, Paranga, 13
Mad. 463.) Under s. 174 it is further necessary that the party should
be legally bound to obey the summons. This obligation would, in
genei^, follow as a necessary consequence from the competence of the
officer to issue the order. But cases might arise in which there would
be no such obligation. For instance, a witness, already in attendance
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at one Court, would be under no ‘obligation to go to a Court at a
distance, until he had given his evidence in the case for which he has
been first cited. In Reg. v. Sutherland (14 Suth. Cr. 20) it was held
that a witness who attended in obedience to a summons at a certain
hour was not bound to wait all day in Court, and that if he went away
after a reasonable time, he could not be convicted under this section.

It may be doubted, however, whether a witness would not be bound to
wait so long as there was reason to believe that the case in which he
was summoned would come on, and his evidence be taken. In a
Bombay case a Magistrate summoned the defendant to appear before
him at 10 a.m. ; the accused attended punctually, the Magistrate was
detained by public business ;

after waiting a few minutes the defendant
went away. It was held that he was properly convicted under s. 174.
(Reg. V, Kisan Bapu, 10 Bom. 93.) •

In order to sustain a charge under s. 174 for disobedience to a
summons issued by a Civil Court, it is necessary to prove personal
service of the summons in accordance with the provisions of the Civil
Procedure Code. (Reg. v. Hury Nath, 7 Suth. Cr. 68 ;

Reg. v. Sreenath,
10 Suth. Cr. 33.) And, therefore, where a summons was not served
personally on the defendant, but affixed to the door of his house, and
he failed to attend, it was held that he had committed no offence.

(6 Mad. H.C., App. xxiv.) A merely verbal order given at any stage of
a trial to a person already summoned, directing him to return on a
specified day to which the hearing is adjourned, is a sufficient notice
to entail the penalties of this section for non-attendance. (5 ihid., xv.

;

and see 7 Hid,, iii.) But it would be otherwise i^ the order was a
general one to appear again when required, no particular day being
named (6 ibid,, x. ; Empress v. Ram Saran, 5 All. 7) ; and an adjourn-
ment of a trial by public proclamation is irregular and objectionable.
Special notification should be given to all parties concerned of the
date of the adjourned hearing. (6 Mad. H.C., App. xxx.) The
summons must also specify the place at which the person summoned
as to attend. If it fail to do so, the conviction for disobedience would
be illegal. (7 ibid,, xiv.

; Mad. H.C. Rul., 9th Dec., 1876 ; S.C. Weir, 31
[44] ; Empress v. Ram Saran, 5 All. 7.) A summons may be made
returnable on a Sunday, in the Mofussil. (4 Mad. H.C., App. Ixii. ; see
Weir, footnote, p. 30 [43] ; Mad. H.C. Rul., 14th Aug., 1872 ;

S.C. Weir,
“29 [43].)

A person failing to obey the summons of a Coroner is liable to
conviction under this section or s. 176. (Act IV. of 1871, s. 17

:

•Coroners.)
'

This section has been held not to apply to an escape from custody
under a warrant in execution of the decree of a Civil Court. (Reg. v.
Sirdar Pathoo, 1 Bom. H.C. 38 ; 7 Mad. H.C., App. xlii.) It does apply
to the case of a defendant in a criminal case who had given bail for
his appearance, and had also entered flito his own personal recogni-
z^ce. It was held to be nd objection to a charge under s. 174 that

made to pay in default of his appearance,
and that he himself was liable to have his own recognizance forfeited
under s. 219 of the Crim. P. C, of 1861, corresponding with s. 614 of
the pi*esent Code. (Reg. v, Tajamaddi, 1 B.L.R.A. Cr. 1 ; S.C. 10 Suth.
Cr. 4.)

himself try a case under this section for
disobedience to his own summons. The procedure to be adopted is
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that laid down in s. 476 of the Grim. P. C., 1882, Except in the cases
provided for by ss. 477, 480, 685, no Judge of a Criminal Court or
Magistrate, other than a Judge of a High Court, the Recorder of
Rangoon, and the Presidency Magistrates, shall try any person for any
offence referred to in the Crim. P. C., s. 195, when such offence is

committed before himself, or in contempt of his authority, or is

brought under his notice as such Judge or Magistrate in the course of
a judicial proceeding. (Crim. P. C., s. 487 ; Reg. v, Sheshayya, 13
Mad. 24; Reg. v.'Chandra Sekhar, 5 B.L.R. 100 ;

S.C. 13 Suth. Cr. 66

;

Reg. V, Sukhari, 2 All. 405.) A conflicting decision in Bengal (Reg.
V. Ramlochun Singh, 18 Suth. Cr. 15) is founded upon a mistaken
application of a Ml Bench decision of the same Court (Reg. v, Hira
Lall, 8 B.L.R. 422 ;

S.C. 17 Suth. Cr. 39), which was expressly rested
on the special wording of the Registration Act XX. of 1866, s. 95.

176. Whoever, being legally bound to produce or deliver

up any document to any public servant, as

duS^a'docu'S intentionally omits so to produce or

toa public servant deliver up the Same, shall be punished with
bya person legally simple imprisonment for a term which may
suTlJLM'tl”" extend to one month, or with fine which

may extend to five hundred rupees, or with

both ; or, if the document is to be produced or delivered

up to a Court of Justice, with simple imprisonment for a
term which may extend to six months, or with fine which
may extend to one thousand rupees, or with both,

Illustraiiwu

A, beiug legally bound to produce a document before a Zillah Court,

intentionally omits to produce the same. A has committed the offence

defined in this section.

Commentary*

It is necessary to show that the person was legally bound to produce
the document, and if the necessary steps have not been taken to

impose that obligation upon him, he does not como under this section.

For instance, a witness who intentionally leaves at home a document
which he knows will be called for is not punishable, unless the proper
notice to produce, or subpeend duces has been served upon him. There
are many documents which a witness may refuse to deliver up, on the
ground of their being privileged, but he will still be bound to bring
them into Court if they are in his power, and the Court will decide as
to the question of privilege. (Act I. of 1872, s. 162, Ind. Evidence.)
In the case of State Proceedings, howler, the Court cannot even
inspect them for the purpose of seeing if they are privileged (ibid.)

and must take their character upon the word of the public oflScer who
has them in his custody. (Beatson v. Skene, 29 LJ. Ex. 430 ; S.C. 5
H. <fe N. 838; Hennessy v. Wright, 21 Q.B.D. 509 and Act 1. of 1872,
s. 123.) But the oath of secrecy which is taken by Income Tax officers

under the Income Tax Acts does not apply to cases in which they are
summoned to give evidence in a Court of Justice (Lee v, Birrell. 3
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Camp. 337) ;
and Scotland^ C.J., compelled the production of Income

Tax Schedules, thouji^h the objection was taken by the officer who
appeared. (Beg. v. Yakatazkhan, 2nd Madras Sessions, 1863.)

“ When any such offence as is described in sections 175, 178, 179, 180, or
228 of the Indian Penal Code is committed in the view or presence of any
Civil, Criminal, or Bovenue Court, the Court may cause the offender, whether
he be a European British subject or not, to be detained in custody ; and at
any time before the rising of the Court on the same day may, if it thinks fit,

take cognizance of the offence, and sentence the offender to fine not exceeding
two hundred rupees, and, in default of payment, to simple imprisonment for
a term which may extend to one month, unless such fine be sooner paid.
Nothing in s. 443 or s. 444 (Crim. P. C.) shall be deemed to apply to proceed-
ings under this section. In every such case the Court shall record the facts

constituting the contempt, with any statement tiie offender may make as well
as the finding and sentence.** If the offence is under s. 228 of the Indian
Penal Code, the record must show the nature and stage of the judicial pro-
ceeding in which such public servant was sitting, and the nature of the
interruption or insult offered. (Crim. P. 0., ss. 480, 481.) If the Court, in any
case, considers that a person accused of any such offence should be imprisoned
otherwise than in default of payment of fine, or that a fine exceeding two
hundred rupees should be imposed upon him, it is to proceed under s. 482.

When the Court does not take immediate cognizance of the offence
under this section, it mu-t proceed under s. 476, and cannot try th&.
offence itself. (Crim, P. C., s. 487 ; Beg. v. Sheshayya, 13 Mad. 24.)

A Court inflicting a fine for contempt of Court should specialljr
record its reasons and the facts constituting the contempt, so that it
may appear whether any contempt of Court was In fact committed..
Where, therefore, no such reasons were recorded, the High Court of
Madras, on an application made under s. 404 of the Grim. P. C. of
1861 (now 8. 439), set aside the order, and directed the fine to be^
returned (Reg. v. Pauchanada, 4 Mad. H.C. 229); the Court must also-
call upon the offender to make any statement he wishes to offer, and
must record it. In default of doing so the conviction will be quashed
(Kashinath v. Daji, 7 Bom. H.C. A.C. 102); and, so, it has been laid
down by the Privy Council, in a case where a Barrister had been
summarily fined for contempt of Court, '‘that no person should be
punished for contempt of Court, which is a criminal offence, unless
the specific offence charged against him be distinctly stated, and an
opportunity of answering it given to him.’* {Re Pollard, L.B. 2 P.C.

above section (480), which contemplates a statement by ihe
offender, is in accordance with this view.

The High Court, as a Court of Record, can punish summarily for a
contempt. (Abdool, in re, 8 Suth. Cr. 32.)

It is not a contempt of Court punishable under s. 163 of the old
^ refiise to sign a deposition given before a

lahsildar in a revenue inquiry. (6 M5d. H.C., App. xiv.)
A Magistrate is not precltlded by s. 480 from taMng cognizance of

a contempt of Court committed in his own presence, unless he thinks
that imprisonment without the option of a fine, or a fine of more than
two h^dred rupees, is demanded by the circumstances of the case.
(6 Mad. H.C., App. xvi.)

“ When any Court has adjudged an offender to punishment, under s. 480,
for refusing or omitting to do anything which he was lawfully required to do,
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or for ony intentional insult or interruption, the Court may, in its discretion,

discharge the offender, or remit the punishment, on his submission to the

order or requisition of such Court or on apology being made to its satis-

faction.** (Grim. P. C., s. 484.)

Omissiin to give

notice or informa-

tion to a public

servant by a per-

son legally bound
to give notice or

information.

176. Whoever, being legally bound to give any notice, or

to furnish information, on any subject to

any public servant, as such, intentionally

omits to give such notice, or to furnish such

information in the manner and at the time

required by law, shall be punished with

simple imprisonment for a term which may
extend to one month, or with fine which may

extend to five hundred rupees, or with both
;

or, if the

notice or information required to be given respects the

commission of an ofience (see s. 40, ante^ p. 13), or is required

for the purpose of preventing the commission of an offence,

or in order to the apprehension of an offender, with simple

imprisonment for a term whicli may extend to six months,

or wdth fine which may extend to one thousand rupees, or

with both.

« Commentary.

For cases in which a person is legally bound to give such information,

see Part IL, s. 245.

Where a charge under this section is brought against a person
falling within s. 45 of the Grim. P. G. for not reporting a case of

suspicious death as stated in cl. (rf), a majority of the Judges in a
Beijgal case held, that if the body was found on the land, it should be
presumed, in the absence of evidence to the contrary, that the death
also had occurred there. (Matuki Misser v. Reg., 11 Cal. 619.) Where
one of several persons bound to give information does in fact give it

in proper time, no charge can be preferred under this section against
the others for not giving it. The object of the section is to secure the
ends of justice, not to compel a race of a number of people to the
police office. (Reg. v, Gopal Singh, 20 Cal. 316 follg. ; Reg. v. Sashi
Bhusan, 4 Cal. 623.)

The refusal of a person to join in a dacoity of which he says
nothing, does not necessarily render him liable to punishment for an
intentional omission to give information thereof. (Reg. v, Lahai, 7
Suth. Or. 29 ; see Reg. v. Phool €hand, 16 Suth, Cr. 35 ;

Reg. v, Luch-
man, 18 ih, Cr. 22

;
see Act IV, of 1871, s. *17 (Coroners)

;
ante, note to

s. 174.)

177. Whoever, being legally bound to furnish information

V ' w f 1

subject to any public servant, as

infor^iion.^
^ fumishes, as true, information on the

subject which he knows or has reason to
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believe to be false, shall be punished with simple imprison-

ment for a term which may extend to six months, or with
fine which may extend to one thousand rupees, or with both ;

or, if the information which he is legally bound to give

respects the commission of an offence (see s. 40, ante^ p. 18),

or is required for the purpose of preventing the commission
of an offence, or in order to the apprehension of an offender,

with imprisonment of either description for a term which
may extend to two years, or with fine, or with both.

Explanation.—In section 176 and in this section the word
offence’’ includes any act committed at any placement of

British India, which, if committed in British India, would
be punishable under any of the following sections, namely,

302, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402,

435, 43f), 449, 450, 457, 458, 459 and 460 ;
and the word

‘‘ offender ” includes any person who is alleged to have been
guilty of any such act (Act III. of 1894, s. 5).

Illustrations.

(a) A, a landholder, knowing of the commission of a murder within
iho limits of his estate, wilfully misinforms the Magistrate of the
district that the death has occurred by accident in consequence of the
bite of a snake. A is guilty of the offence defined in this section.

(h) A, a village watchman, knowing that a considerable body of
strangers kas passed through his village in order to commit a dacoity
in the house of Z, a wealthy merchant residing in a neighbouring
place, and being bound, under Clause 6, Section VIL, Regulation III.
of 1821 of the Bengal Code, to give early and punctual information of
the above fact to the officer of the nearest Police station, wilfully mis-
informs the Police officer that a body of suspicious characters passed
through the village with a view to commit dacoity in a certain distant
place in a different direction. Here A is guilty of the offence defined
in this section.

Commentaxy.
The Madras High Court held in a series of cases that the first clause

of this section embraces every case in which a subordinate officer

attempts to impose false information upon his superior. (Mad, H.C.
Rul., 20th Nov., 1862, Weir, 31 [46] ; see 6 Mad. H.C., App. xlviii.)

For instance, by making a false entry in his official diary that at a
particular date he was on duty at a particular place, where in truth
he was not, (Virasawmy^;. the Queen, 4 Mad. 144.) These decisions
were, however, overruled in a later case, where the same Court pointed
out that, to warrant a conviction, it was necessary to show that the
accused was legally bound to give the information, in the manner
defin^ by s. 48, and that a mere breach of departmental rules was not
sufficient. (Reg. v, Appayya, 14 Mad. 484.) Where a person who
wished to be enlisted in the Police, falsely stated that he was not a
resident of the district, it was held that he had not committed an
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offence under this section or s. 188. (Empress v. Dwarda Prasad, 6
All. 97.)

The aggravated penalty constituted by the second clause of the
section can only be inflicted, where the information required to be
given related to the commission of some particular offence, not of

offences generally. (Panatula v, Beg., 15 Cal. 386.)

178. Whoever refuses to bind himself by an oath or

affirmation (Act X. of 1873, s. 15: Oaths)

to state the truth, when required so to bind

himself by a public servant legally com-
petent to require that he shall so bind

himself, shall be punished with simple im-
prisonment for a term which may extend to six months, or

with fine which may extend to one thousand rupees, or with
both.

Refasing oath
when duly re-

quired to take oath
by a public »er-

vant.

Commentary.
A witness in a Criminal Court, who refuses without reasonable

cause, to answer questions put to him, may be committed to custody
for seven days, unless in the mean time he consents to answer. If he
persists in his refusal, he may be dealt with according to s. 480 or
s. 482 of the Criminal Procedure Code, and in the case of a High
Court shall be deemed guilty of a contempt. (Cr. P. C., s. 485.)

In a case in Englaifd, a father was indicted for an aggravated assault

upon his son, and the son refused to give evidence against his father.

The Court committed him summarily to prison for one month. (Reg.
V, Baron Vidil, C.C. Ct., 23rd August, 1861.) Peelings of friendship
are not such a just excuse for refusal” as authorize an individual to
obstruct the course of law. Even the relationship of husband and
wife is no bar to the admissibility of either in criminal proceedings.
(Act I. of 1872, s. 120, Indian Evidence.)

179. Whoever, being legally bound to state the tfutli on

Refusing to an- ^^7 Subject to any public servant, refuses

swer a public ser- to answer any question demanded of him
vant authorized to touching that Subject by such public servant
question.

cxercise of the legal powers of such
public servant, shall be punished with simple imprisonment
for a term which may extend to six months, or with fine

which may extend to one thousand rupees, or with both.

Comnlentary.
A Judge may under s. 165 of the Evidence Act ask a witness a

question on an irrelevant fact in order to aid in discovering a relevant
fact. But a witness may refuse to answer an irrelevant question,

whose only object is to make him inculpate himself. (Reg. v. Hari
Lakshman, 10 Bom. 185.)

As to the powers of Police officers to require persons, having
knowledge bearing upon a crime, to answer questions with a view to

preliminary investigation, see Cr. P. C., ss. 160, 161.
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180.

Whoever refuses to sign any statement made by him,

when required to sign that statement by a

etoUmentf P^*>lic servant legally competent to require

that he shall sign that statement, shall be

punished with simple imprisonment for a term which may
extend to three months, or with fine which may extend to

five hundred rupees, or with both.

Commentary.

A person making a deposition in a Revenue inquiry is not bound to

sign such deposition, and cannot be punished under this section for

refusing to do so. (Mad. H.O. Rul., 18th January, 1870 ;
6 Mad. H.O.,

App. xiv.) Nor are statements made to a Police officer in the course

of an investigation under Chapter XIV. of the Crini. P. C. other than

dying declarations, to be signed by the person making them. (Grim.

P. 0., s. 162.)

Nor can an accused person who refuses to sign a statement made
at his trial in answer to questions put to him by the Judge, be
punished under this section for such refusal. (Empress v. Sirsappa,

4 Bom. 15.)

A refusal to sign a deposition before the Coroner is an offence under
this section. See Act IV. of 1871, s. 20 (Coroners).

181.

Whoever, being legally bound by an oath or affirma-

tion (Act X, of 1873, 8. 15 : Oaths) to state

the truth on any subject to any public

servant or other person authorized by law

to administer such oath, makes to such

public servant or person as aforesaid, touch-
ing that subject, any statement which is false, and which he
either knows or believes to be false, or does not believe to

be true, shall be punished with imprisonment of either

description for a term which may extend to three years, and
shall also be liable to fine.

False statement
on oath to public

servant or person
authorized to ad-

minister oath.

For commentary on this section, see Part II., s. 335.

182.

Whoever gives to any public servant any information

which he knows or believes to be false, in-

tionfwith“ hiunt tending thereby to cause or knowing it to

to cause public be likply that he will thereby cause, such
servant to use his public Servant

—

the
^

injury ^ of W anything which such
another person. public Servant ouglit not to do or

omit if the true state of facts re-

specting which such information is given were known
by him, or
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(b) to use the lawful power of such public servant to the

injury or annoyance of any person,

shall be punished with imprisonment of either description

for a term which may extend to six months, or with fine

which may extend to one thousand rupees, or with both.

Illustrations,

{a) A informs a Magistrate that Z, a Police officer subordinate to

such Magistrate, has been guilty of neglect of duty or misconduct,
knowing such information to be false, and knowing it to be likely that
the information will cause the Magistrate to dismiss Z. A has com-
mitted the offence defined in this section.

{h) A falsely informs a public servant that Z has contraband salt in
a secret place, knowing such information to be false, and knowing that
it is likely that the consequence of the information will be a search of
Z’s premises, attended with annoyance to Z. A has committed the
offence defined in this section.

(c) A falsely informs a policeman that ho has been assaulted and
robbed in the neighbourhood of a particular village. He does not
mention the name of any person as one of his assailants, but knows it

to be likely that in consequence of this information the Police will

make inquiries and institute searches in the village to the annoyance
of the villagers, or some of them. A has committed an offence under
this section. (Act III. of 1895, s. 1.)

For commentary on s. 182, see Part II., ss. 353-356, 363.

Where the information given is a charge of a criminal nature, no
proceedings should be taken under s. 182 until the criminal charge is

disposed of. (Empress v. Jamni, 5 All. 387.)

183. Whoever offers any resistance to the taking of any
property by the lawful authority of any
public servant, knowing or having reason

to believe that he is such public servant,

shall be punished with imprisonment of
either description for a term which may

extend to six months, or with fine which may extend to one
thousand rupees, or with both.

Commentary.
As to the cases in which resistance may lawfully be made to the

acts of public servants in taking property, see Part II., ss. 207-214.

184. Whoever intentionally obstruc|is any sale of property

Obstrncting
offered for sale by the lawful authority of

of property offered “y public Servant as such, shall be punished
lor sale by au- with imprisonment of either description for

eerran^
* ^'*'**^° ^ which may extend to one month, or

with fine which may extend to five hundred
rupees, or with both.

Kesistance to

the taking of pro-

perty by the law-
ful authority rf a
public servant.
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185. Whoever, at any sale of property held by the lawful

authority of a public servant as such, pur-

erSr property chases or bids for any property on account

offered for sale by of any person, whether himself or any other,
authority of a pub- whom he knows to be under a legal in-
ic servant.

capacity to purchase that property at that

sale, or bids for such property not intending to perform the

obligations under which he lays himself by such biddings

shall be punished with imprisonment of either description

for a term which may extend to one month, or with fine

which may extend to two hundred rupees, or with boiji.

Commentary.

Where property is sold for arrears of rent, it was formerly not
competent for the defaulters or their sureties to purchase it. (Mad.
Reg. XXVIII. of 1802, s. 27 (Distress)). Nor could property distrained

for arrears be purchased by the distrainers or appraisers. {Ibid., s. 26.)

But no corresponding provisions are contained in the Madras Rent
Act, VIII. of 1865, which repeals Reg. XXVIII. of 1802.

Officers concerned in execution sales are not allowed to bid for or
buy property at such sale. Nor can decree holders do so without
express permission of the Court. (Cr. P. C., ss. 282, 294.)

A mock bidding for a lease of a ferry, set up to auction sale by a
Magistrate, was held to come under this section. (Reg. v. Reazood-
deen, 3 Suth. Cr. 33.)

186. Whoever voluntarily obstructs any public servant in

Obstructing pub-
discharge of his public functions shall

lie servant in dis- be punishea with imprisonment of either
charge of his pub- description for a term which may extend to
he functions.

three months, or with fine which may extend
to five hundred rupees, or with both.

Commentary.

A person nominated by the Collector under s. 69 of the Bengal
Tenancy Act, for the purpose of making a division of crops between
the landlord and the tenant, is not a pablic servant u ithin toe meaning
of this section. (Chatter Lai v. Thakur Fershad, 18 Cal. 518.)

The conduct chargeable as an ofence must be some definite act
intended to have the effect assigned to it. It is not an offence to
circulate reports which prevent persons bringing their children to the
public vaccinator for vaccination, any more than it would be to
persuade them not to do so. (Reg. v. Thimmachi, 15 Mad. 93.) A
Judge in the progress of a civil suit appointed a Commissioner to
make an inventory of the goods in a merchant's house, and to remove
certain property to the Court. On the arrival of the Commissioner
the merchant shut himself up in his house. He did not barricade bis
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doors, but he refused to open them. A crowd of an orderly character

collected outside the door, but was not brought there by any act of

the merchaTit. The Commissioner went away, considering that it

would be unsafe to use force. It was held that merely passive

resistance of the accused was not an offence under s. 186. (Eeg.

V, Somanna, 15 Mad. 221.)

Escape from lawful custody is not punishable under this section

;

the charge should be under s. 224. (Beg. v, Poshu, 2 Bom. H.C. 134.)

It would be incredible, if it were not true, that a Magistrate has
actually been found to convict a person under this section, because,

being the owner of a cart, he refused to give it on hire to a Govern-
ment officer who applied for it. It ought to be unnecessary to add
that the conviction was annulled. (Beg. v, Dhori, 9 Bom. H.C. 165.)

A public servant is not discharging his public functions when he is

doing, or ordering, something which is wholly beyond his jurisdiction.

(Beg. V, Tulsiram, 13 Bom. 168 ; Lilia Singh v. Beg., 22 Cal. 286.)

187. Whoever, being bound by law to render or furnish

^ ^ assistance to any public servant in the

assist public ser- oxecution of his public duty, intentionally

vant when bound omits to give such assistance, shall be
by law to give punished with simple imprisonment for a
assistance.

with fine which may extend to two hundred rupees, or with
both; and if such assistance be demanded of him by a
public servant legally competent to make such demand for

the purposes of executing any process lawfully issued by a
Court of Justice, or of preventing the commission of an
offence, or of suppressing a riot or affray, or of apprehend-
ing a person charged with or guilty of an offence, or of

having escaped from lawful custody, shall be punished with
simple imprisonment for a term which may extend to six

months, or with fine which may extend to five hundred
rupees, or with both.

Commentary.

See as to tlie word " offence,” §. 40, ante, p. 13.
As to the persons who are bound by law to assist public servants,

see Part II., s. 149.
'

The assistance which a private person is bound to render to a
public servant in the execution of his duty, must be something
definite and specific. An order by the Magistrate in a case of theft
directing a Zemindar " to get a clue of the case within 15 days and
to give sufficient assistance to the Police ” was held to be illegal.

(Empress v. Bakshi, 3 All. 201.)
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188. Whoever, knowing that, by an order promulgated by

^ . a public servant lawfully empowered to

an order duly pro- promulgate such Order, he 18 directed to

muigated by a abstain from a certain act, or to take certain
public servant.

order with Certain property in his possession

or under his management, disobeys such direction, shall, if

such disobedience causes or tends to cause obstruction,

annoyance, or injury, or risk of obstruction, annoyance, or

injury, to any person lawfully employed, be punished with

simple imprisonment for a term which may extend to one

month, or with fine which may extend to two hundred

rupees, or with both; and if such disobedience causes, or

tends to cause, danger to human life, health, or safety, or

causes, or tends to cause, a riot or affray, shall be punished

with imprisonment of either description for a term which

may extend to six months, or with fine which may extend

to one thousand rupees, or with both.

Explanation.—It is not necessary that the offender should

intend to produce harm, or contemplate his disobedience as

likely to produce harm. It is sufficient that he knows of

the order which he disobeys and that •his disobedience

produces, or is likely to produce harm.

Illustration.

An order is promulgated by a public servant lawfully empowered to

promulgate such order, directing that a religious procession shall not
pass down a certain street. A knowingly disobeys the order, and
thereby causes danger of riot. A has committed the offence defined

in the section.

For commentary, see Part II., Chap. VI.

189. Whoever holds out any threat of injury to any public

servant, or to any person in whom he be-
Threat of injury iJeyes that public Servant to be interested,

vant. for the purpose of mducing that public

servant to do any act, or to forbear or delay
to do any act, connected with the exercise of the public
functions of such public servant, shall be punished with
imprisonment of either description for a term which may
extend to two years, or with fine, or with both.

Commentary.

I conceive that the injury referred to in the above sections need not
necessarily be an illegal injury, and that any threat of harm which is

not the lawful result of the act itself is proMbited. For instance, it is
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perfectly lawful to prosecute a public serrant for bribery. But if a
suitor were to threaten a Moonsiflf with disclosure of an act of bribery,

in order to influence his decision in a suit pending before him, this

would be a criminal act. If however an official were about to perform
an illegal act, it would not be criminal to threaten that he should be
reported and held up to the displeasure of his superiors. For this

would be merely the lawful result of the act which he was committing.
Where the threat is verbal only, it is material to establish the precise

words that were used, so as to enable the Court to judge, whether the
threat was one of injury, or only such a threat of making a lawful

complaint as would be justifiable under the facts of the case. (Reg.

V, Maheshri Bakhsh, 8 All. 880.)

190. Whoever holds out any threat of injury to any
person for the purpose of inducing that

toL^'uce any peZ persou to refrain or desist from making a
son to refrain irom legal application for protection against any
applying for pro- injury, to any public servant legally em-

servanV^
* powered as such to give such protection or

to cause such protection to be given, shall

be punished with imprisonment of either description for a
term which may extend to one year, or with fine, or with

both.

Commentary.

See the petition of Paul do Cruz, 8 Mad. 140, and commentary to
8. 508, post.

CHAPTER XI.

OF FALSE EVIDENCE AND OFFENCES AGAINST PUBLIC
JUSTICE.

For commentary on this chapter, see Part II., Chap. VII., and special

references to the following sections.

191. Whoever, being legally bouncj on an oath, or by any
express provision of law to state the truths

or being bound by law to make a declara-

tion upon any subject, makes any statement
which is false, and which he either knows or believes to be
false, or does not believe to be true, is said to give false

evidence.
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Explanation 1.—A statement is within the meaning of

the section, whether it is made verbally or otherwise.

Explanation 2.—A false statement as to the belief of the

person attesting is within the meaning of the section, and a

person may be guilty of giving false evidence by stating

that he believes a thing which he does not believe, as well

as by stating that he knows a thing which he does not know.

Illustrations,

(a) A, in support of a just claim which B has against Z for one

thousand rupees, falsely swears on a trial that he heard Z adAit the

justice of B’s claim. A has given false evidence.

(ft) A, being bound by an oath to state the truth, states that he

believes a certain signature to be the handwriting of Z, when he does

not believe it to be the handwriting of Z. Here A states that which
he knows to bo false, and therefore gives false evidence.

(c) A, knowing the general character of Z’s handwriting, states that

he believes a certain signature to be the handwriting of Z
;
A in good

faith believing it to be so. Here A’s statement is merely as to his

belief and is true as to his belief, and, therefore, although the sig-

nature may not be the handwriting of Z, A has not given false

evidence.
^

(cl) A, being bound by an oath to state the truth, states that he
knows that Z was at a particular place on a particular day, not know-
ing anything upon the subject. A gives false evidence whether Z was
at the place on the day named or not.

(e) A, an interpreter or translator, gives or certifies as a true inter-

pretation or translation of a statement or document which he is bound
by oath to interpret or translate truly, that which is not, and which
he does not believe to l)o a true interpretation or translation. A has
given false evidence.

For commentary on this section, see Part II., ss. 306-313.

192. Whoever causes any circumstances to exist, or makes

^ ^ . . . . any false entry in any book or record, or
makes any document containing a false

statement, intending that such circumstance,
false entry, or false statement may appear in evidence in a
judicial proceeding, or in a proceeding taken by law before
a public servant as such, or before an arbitrator, and that
such circumstance, false entry, or false statement, so appear-
ing in evidence, may cause any person, who in such pro-
ceeding is to form an opinion upon the evidence, to entertain
an erroneous opinion touching any point material to the
result of such proceeding, is said “ to fabricate false

evidence.”

H
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niuBtrations.

(a) A puts jewels into a box belonging to Z, with the intention that

they may be found in that box, and that this circumstance may cause
Z to be convicted of theft. A has fabricated false evidence.

(5) A makes a false entry in his shop-book for the purpose of using
it as corroborative evidence in a Court of Justice. A has fabricated
false evidence.

(c) A, with the intention of causing Z to be convicted of a criminal
conspiracy, writes a letter in imitation of Z’s handwriting purporting
to be addressed to an accomplice in such criminal conspiracy, and puts
the letter in a place which he knows that the officers of the j?olice are
likely to search. A has fabricated false evidence.

For Qpmmentary on this section, see Part II., ss. 319-324.

193. Whoever intentionally gives false evidence in any
stage of a judicial proceeding, or fabricates

faise”evid^ce^ evidcnco for the purpose of being used
in any stage of a judicial proceeding, shall

be punished with imprisonment of either description for a
term which may extend to seven years, and shall also be
liable to fine

; and whoever intentionally gives or fabricates

false evidence in any other case, shall be punished with
imprisonment of either description for a term which may
extend to three years, and shall also be liable to fine.

Explanation 1.—A trial before a Court Martial or before

a Military Court of Bequest is a Judicial Proceeding.

Explanation 2.—An investigation directed by law pre-

liminary to a proceeding before a Court of Justice is a stage
of a judicial proceeding, though that investigation may not
take place before a Court of J ustice.

Illustration,

A, in an inquiry before a Magistrate for the purpose of ascertaining
whether Z ought to be committed for trial, makes on oath a statement
which he knows to be false. As this inquiry is a stage of a judicial
proceeding, A has given false evidence.

Explanation 3.—An investigation directed by a Court of
Justice according to law, and conducted under the authority
of a Court of Justice, is a stage of a judicial proceeding,
though that investigation may not take place before a
Court of Justice. ‘

Illustration,

A, in an inquiry before an officer deputed by a Court of Justice to
ascertain on the spot the boundaries of land, makes on oath a state-
ment which he knows to be false. As this inquiry is a stage of a
judicial proceeding, A has given false evidence.

For commentary on this section, see Part II., ss. 325-332.
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Giving or fabri-

cating false evi-

dence vrith intent

to procure convic-

tion of a capital

offence.

194. Whoever gives or fabricates false evidence, intending

thereby to cause, or knowing it to be likely

that he will thereby cause, anv person to

be convicted of an offence which is capital

by this Code, or by the law of England

(Act XXVIL of 1870, s. 7), shall be punished

with transportation for life, or with rigorous

imprisonment for a term which may extend to ten ;^ears,

T- . ^ and shall also be liable to fine ; and if an

son be thereby mnocent person be convicted and executed
convicted and exe- in consequence of such false evidence^ thG

person who gives such false evidence shall

be punished either with death or the punishment herein-

before described.

Commentary.

A man who, on the trial of A for mnrder, states that the murder
was not committed by A, but that it was committed by B, who is not.

in custody, has not committed an offence under s. 194, as his evidence,

so given, cannot cause any person to be convicted of a capital

offence. He is only punishable under s. 193. (Reg. v. Hardyal, 3*

B.L.R.A. Cr. 35.)
•

196. Whoever gives or fabricates false evidence, intending

Giving or fabri-
thereby to cause, or knowing it to be likely

eating false evi- that he will thereby cause, any person to be
dence with intent convicted of an offence which by this Code,

»Tn Xn: or by the law of Eegla^d (Act XXVII of

punishable with 1870, 8. 7), IS not Capital, but punishable
transportation or with transportation for life, or imprisonment
imprisonment.

^ seven years or upwards, shall

be punished as a person convicted, of that offence would be
liable to be punished.

Illustration,

A gives false evidence before a Court of Justice, intending thereby
to cause Z to be convicted of a dacoity. The punishment of dacoity is

transportation for life, or rigorous imprisonment for a term which may
extend to ten years, with or^ without tine. A, therefore, is liable to
such transportation or imprisonment with or without fine.

Commentary.

Where a man bums his own house and charges another with the
act, he should be convicted under s. 211, and not under this section.

(Beg. V. Bhugwan, 8 Suth. Cr. 65.)
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IllmtraMona,

(a) A puts jewels into a box belonging to Z, with the intention that
they may be found in that box, and that this circumstance may cause
Z to be convicted of theft. A has fabricated false evidence.

(b) A makes a false entry in his shop-book for the purpose of using
it as corroborative evidence in a Court of Justice. A has fhbricated
false evidence.

(c) A, with the intention of causing Z to be convicted of a criminal
conspiracy, writes a letter in imitation of Z’s handwriting purporting
to be addressed to an accomplice in such criminal conspiracy, and puts
the letter in a place which he knows that the officers of the Police are
likely to search. A has fabricated false evidence.

For Qommentary on this section, see Part II., ss. 319'324.

193. Whoever intentionally gives false evidence in any
stage of a judicial proceeding, or fabricates

faise^evid^nce. evidence for the pppose of being used
in any stage of a judicial proceeding, shall

be punished with imprisonment of either description for a
term which may extend to seven years, and shall also be
liable to fine

; and whoever intentionally gives or fabricates
false evidence in any other case, shall be punished with
imprisonment of either description for a term which may
extend to three yv^ars, and shall also be liable to fine.

Explanation 1.—A trial before a Court Martial or before
a Military Court of Bequest is a Judicial Proceeding.

Explanation 2.—An investigation directed by law pre-
liminary to a proceeding before a Court of Justice is a stage
of a judicial proceeding, though that investigation may not
take place before a Court of J ustice.

Illustration,

A, m an inquiry before a Magistrate for the purpose of ascertaininir
whether Z ought to be committed for trial, makes on oath a statemeSwhich he knows to be false. As this inquiry is a stage of a ludioiai
proceeding, A has given false evidence.

^

Explanation Z.—Kxl inv^i^ation directed by a Court ofJustly according to law, and oonduoted under the authority
ft ot a judicial proceeding,

Sn Ot
^

*
>

’

.

'

JUu^^rdUm.

by a Court oi Justice totoe spot the bonu4«i^ of land, makes on oath a state,he knows to be fata^,, M this Wuiry is “stoL oftjui^ proceeding, A has girea Ihlae evidence.
^ *

fOr commentary on this section, see Part II., ss. 825-332.
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Cirittg or fabri-

cating fiiUse e?i-

denoe with intent

to procure conyic-

tion of a capital

offonce.

194. Whoever ffives or fabricates false evid^ioeit iateadiiig

thereby to cause, ta knowiug it to be likely

that he will thereby eawe, aoy persou to

be convicted of an offenoe-whicB is camtal

by this Code, or by the law of England
(Act XXVIL of 1870, s. 7), shall j)epunished

with transportation for life, or with rigorous

imprisonment for a term which may extend to ten years,

T, and shall also be liable to fine
;
and if an

son be thereby innocent person be convicted and executed
convicted and exe- in consequence of such false evidencei the*
cuted.

person who gives such false evidence shall

be punished either with death or the punishment herein-

before described.

Commentary.

A man who, on the trial of A for murder, states that the murder
was not committed by A, but that it was committed by B, who is not

in custody, has not committed an offence under s. 194, as his evidence,

so given, cannot cause any person to be convicted of a capital

offence. He is only punishable under s. 193. (Beg. v. Hardyal, 3-

B.L.B.A. Cr. 35.)
*
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Illustrations,

(a) A puts jewels into a box belonging to Z, with the intention that

they may be found in that box, and that this circumstance may cause
Z to be convicted of theft. A has fabricated false evidence.

(5) A makes a false entry in his shop-book for the purpose of using
it as corroborative evidence in a Court of Justice. A has fabricated

false evidence.

(c) A, with the intention of causing Z to be convicted of a criminal
conspiracy, writes a letter in imitation of Z’s handwriting purporting
to be addressed to an accomplice in such criminal conspiracy, and puts
the letter in a place which he knows that the officers of the Police are
likely to search. A has fabricated false evidence.

For commentary on this section, see Part II., ss. 319-324.

193. Whoever intentionally gives false evidence in any
stage of a judicial proceeding, or fabricates

faise^evld^ce!
evidence for the purpose of being used

in any stage of a judicial proceeding, shall

be punished with imprisonment of either description for a
term which may extend to seven years, and shall also be
liable to fine

;
and whoever intentionally gives or fabricates

false evidence in any other case, shall be punished with
imprisonment of either description for a term which may
extend to three y^ars, and shall also be liable to fine.

Explanation 1.—A trial before a Court Martial or before

a Military Court of Bequest is a Judicial Proceeding.

Explanation 2.—An investigation directed by law pre-

liminary to a proceeding before a Court of Justice is a stage
of a judicial proceeding, though that investigation may not
take place before a Court of J ustice.

Illustration,

A, in an inquiry before a Magistrate for the purpose of ascertaining
whether Z ought to be committed for trial, makes on oath a statement
which he knows to be false. As this inquiry is a stage of a judicial
proceeding, A has given false evidence.

Explanation 3.—An investigation directed by a Court of
Justice according to law, and conducted under the authority
of a Court of Justice, is a stage of a judicial proceeding,
though that investigation may not take place before a
Court of Justice. ‘

Illustration,

A, in an inquiry before an officer deputed by a Court of Justice to
ascertain on the spot the boundaries of land, makes on oath a state-
ment which he knows to be false. As this inquiry is a stage of a
judicial proceeding, A has given false evidence.
For commentary on this section, see Part II., ss. 325-332.
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Giving or fabri-

cating false evi-

dence with intent

to procure convic-

tion of a capital

offence.

194. Whoever gives or fabricates false evidence, intending

thereby to cause, or knowing it to be likely

that he will thereby cause, any person to

be convicted of an offence whicn is capital

by this Code, or by the law of England
(Act XXVII. of 1870, s. 7), shall be punished

with transportation for life, or with rigorous

imprisonment for a term which may extend to ten years,

^ and shall also be liable to fine ; and if an

son be thereby innocent person be convicted and executed
convicted and exe- in consequence of such false evidence^ tho

person who gives such false evidence shall

be punished either with death or the punishment herein-

before described.

Commentary.

A man who, on the trial of A for mnrder, states that the murder
was not committed by A, but that it was committed by B, who is not
in custody, has not committed an offence under s. 194, as his evidence,

so given, cannot cause any person to be convicted of a capital

offence. He is only punishable under s. 193. (Reg. v. Hardyal, 3-

B.L.R.A. Cr. 35.)
•

195. Whoever gives or fabricates false evidence, intending^

Giving or fabri-
t^®r®by to cause, or knowing it to be likely

eating false evi- that he will thereby cause, any person to be
dence with intent convicted of an offence which by this Code,

lUTZ tbe law of England (Act XXVII of

punishable with 1870, s. 7), IS not Capital, but punishable
transportation or with transportation for life, or imprisonment
imprisonment.

^ seven years or upwards, shall

be punished as a person convicted of that offence would be
liable to be punished.

Illustration,

A gives false evidence before a Court of Justice, intending thereby
to cause Z to be convicted of a dacoity. The punishment of dacoity is

transportation for life, or rigorous imprisonment for a term which may
extend to ten years, with or^ without tine. A, therefore, is liable to
such transportation or imprisonment with or without fine.

Commentary.

Where a man bums his own house and charges another with the
act, he should be convicted under s. 211, and not under this cection.

(Beg. V, Bhugwan, 8 Suth. Cr. 65.)
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196. Whoever corruptly uses or attempts to use as true

or genuine evidence any evidence which he

knfwn to
knows to be false or fabricated, shall be

punished in the same manner as ii he gave
or fabricated false evidence.

For commentary on this section, see Part II., s. 333.

See Act XIV. of 1882, s. 643 (Civ. Pro. Code).

197. Whoever issues or signs any certificate required by
law to be given or signed, or relating to any

Issuing or si^- which such certificate is by law

cate.*

* * ' admissible in evidence, knowing or believing

that such certificate is false in any material

point, shall be punished in the same manner as if he gave
false evidence.

For commentary on this section, see Part II., s. 310.

198. Whoever corruptly uses, or attempts to use, any

Using as a true
certificate as a true certificate, know-

certificate one ing the same to be false in any material
known to be false t^point, shall be punished in the same manner
in a material point,

evidence.

199. Whoever, in any declaration made or subscribed by
him, which declaration any Court of Justice,

or any public servant or other person, is

bound or authorized by law to receive as

evidence of any fact, makes any statement
which is false, and which he either knows,

or believes, to be false or does not believe to be true, touch-
ing any point material to the object for which the declaration
is made or used, shall be punished in the same manner as if

he gave false evidence.

For commentary on this section, see Part II., s. 311.

200. Whoever corruptly uses or attempts to use as true

Using as true ^“7 declaration, knowing the same to
any such deciara- be false in any material point, shall be
tion known to be punished in the sa^e manner as if he gave
false. 1* 1 ®

false evidence.

Explanation,—A declaration which is inadmissible merely
upon the ground of some informality, is a declaration within
the meaning of sections 199 and 200.

See s. 643 of Act XIV. of 1882 (Civ. Pro. Code).

False statement
made in any de-

claration which is

by law receivable

as evidence.
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201.

Whoever, knowing or having reason to believe that

an offence (see s. 40, ante, p. 13) has been

committed, causes any evidence of the com-
mission of that offence to disappear with

the intention of screening the offender from
legal punishment, or with that intention

gives any information respecting the offence

which he knows or believes to be false, shall,

if the offence which he knows or believes to

have been committed is punishable with

death, be punished with imprisonm^t of

either description for a term which may extend to seven

years, and shall also be liable to fine
;
and

If punishable
jf offence is punishable with trans-

tion. portation for life or with imprisonment
which may extend to ten years, shall be

punished with imprisonment of either description for a term
which may extend to three years and shall also be liable to

fine; and if the offence is punishable with imprisonment

If punishable
term not extending to ten years,

with less than ten shall be punished with nnpnsonment oi

years' imprison- the description provided for the offence, for

a term which may extend to one-fourth

part of the longest term of the imprisonment provided for

the offence, or with fine, or with both.

Causing disap-

pearance of evi-

dence of an offence

committed, o r

giving false infor-

mation touching
it, to screen the

offender.

If a capital of-

fence.

Illustration*

A, knowing that B has murdered Z, assists B to hide the body with
the intention of screening B from punishment. A is liable to imprison-
ment of either description for seven years, and also to fine.

Eor commentary on this section, see Part II., ss. 336, 337.

202.

Whoever, knowing or having reason to believe that

T . . an offence (see s. 40, ante, p. 13) has been

Sion to give infor- Committed, intentionally omits to give any
mation of an of- information respecting that offence which
fence by a person

jg legally bound to give, shall be punished

With imprisonment ot either description lor

a term which may extend to six months, or with fine, or

with both.

203.

Whoever, knowing or having reason to believe that

. an offence (see s. 40, ante, p. 13) has been

formation respect- Committed, glVCS any information respect-

ing an offence com- ing that offbnce which he knows or be-

lieves to be false, shall be punished with
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imprisonment of either description for a term which may
extend to two years, or with fine, or with both.

Explanation.—In sections 201 and 202 and in this section

the word “oifence*’ includes any act committed at any
place out of British India, which, if committed in British

India, would be punishable under any of the following

sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 397,

398, 399, 402, 435, 436, 449, 450, 457, 458, 459, and 460
(Act III. of 1894, s. 6).

For«commentary on ss. 202, 203, see Part II., s. 838.

204. Whoever secretes, or destroys, any document which

Destruction of
lawfully Compelled to produce

document to pre- as evidence in a Court of Justice, or in any
vent its produc- proceeding lawfully held before a public
tion as evidence.

servant as such, or obliterates, or renders

illegible, the whole or any part of such document with the
intention of preventing the same from being produced or

used as evidence before such Court or public servant as

aforesaid, or after he shall have been lawfully summoned
or required to produce the same for that purpose, shall be
punished with imprisonment of either description for a term
which may extend to two years, or with fine, or with both.

Commentary.

Where a party to a suit snatched up a document, which had bec3n

produced in evidence, and ran away with it, in order to prevent a
witness referring to it, he was held to have committed an offence
under this section, and not theft. (Subramania v. the Quee‘n, 3
Mad. 261.)

206. Whoever falsely personates another, and in suph
« . assumed character makes any admission or

tion for the pur- statement, or coniesses judgment, or ca ases
pose of any act or any proccss to be issued, or becomes bail or
proceeding m a security, or docs any other act in ‘itny suit

or criminal prosecution, shall be punished
with imprisonment of either description for a Ujrm which
may extend to three years, or with fine, or with both.

Commentary.

Fraudulent gain or benefit to the party charged is not^an essential
element in this offence. Therefore, a conviction was upheld where
the 1st prisoner was charged with personating the 4th, and the 4th
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prisoner was charged with abetting the personation by the let
;
the

f^ts being, that the 4th, to save himself the trouble of laying informa-
tion before a Magistrate with regard to the theft of some bullocks,

sent the 1st prisoner to do so, and to represent himself as being the
4th. {Ex parte Suppakon, 1 Mad. H. C. 450; see Reg. v, Narain
Acharj, 8 Suth. Cr. 80.)

It has been ruled in Bengal that the offence may be committed even
where the prisoner has personated a purely imaginary person. (Reg.
V. Bhitto, Ind. Jur. 123.) But the High Court of Madras has declined
to follow that decision, saying :

—

** To constitute the offence of false personation under s. 205 of the Penal
Code, it is not enough to show the assumption of a fictitious name. It must
also, we think, appear that the assumed name was used as a means offalsely
representing some other individual. The use of an assumed name without
more is not an offence. It only becomes a crime when connected by proof
with some other act or piece of conduct ; and the gist of the offence of false

personation under s. 205, we think, is the feigning to be another known
person. The whole language of the section clearly imports the acting the
part of another person, the actor pretending that he is that person.”

“ There are sections of the Penal Code under which the false assumption of

appearance or character may be an offence, though no individual is meant to

be represented, or only an imaginary person. Such are the ss. 140, 170, 171,
and 415, but they have no application to the present case, and the last section

is made applicable to personation of nn imaginary person by an express
enactment.” (Reg. «. Kadar, 4 Mad. H. C. 18.)

See s. 643 of Act XIV. of 1882 (Civ. Pro. Code). .

206. Whoever fraudulently removes, conceals, transfers,

or delivers to any person any property or

any interest therein, intending thereby to

prevent that property or interest therein

from being taken as a forfeiture, or in satis-

faction of a fine, under a sentence which
has been pronounced, or which he knows to

be likely to be pronounced, by a Court of

Justice or other competent authority, or from being taken

in execution of a decree or order which has been made, or

which he knows to be likely to be made, by a Court of

Justice in a civil suit, shall be punished with imprisonment
of either description for a term which may extend to two
years, or with fine, or with both.

Fraudulent re-

moval or conceal-

ment of property

to prevent its

seizure as a for-

feiture or in execu-

tion of a decree.

For commentary on ss. 206-208, see Part II., ss. 339-346.

207. Whoever fraudulently accepts, receives, or claims any
property or any interest therein, knowing
that he has no right or rightful claim to

such property or interest, or practises any
deception touching any right to any pro-

perty or any interest therein, intending
thereby to prevent that property or interest

Fraudulent claim

to property to pre-

vent its seizure

as a forfeiture or

in execution of a

decree.
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therein from being taken as a forfeiture^ or in satisfaction

of a fine under a sentence which has been pronounced, or

which he knows to be likely to be pronounced, by a Court

of Justice or other competent authority, or from being taken

in execution of a decree, or order, which has been made, or

which he knows to be likely to be made, by a Court of

Justice in a civil suit, shall be punished with imprisonment
of either description for a term which may extend to two
years, or with fine, or with both.

See s. 643 of Act XIV. of 1882 (Civ. Pro. Code).
(H

208. Whoever fraudulently causes or suffers a decree, or

Fraudulently suf- Order, to be passed against him at the suit

faring a decree for of any person for a sum not due, or for a
a sum not due. larger sum than is due to such person, or

for any property, or interest in property, to which such

person is not entitled, or fraudulently causes or suffers a
decree, or order, to be executed against him alter it has
been satisfied, or for anything in respect of which it has
been satisfied, shall be punished with imprisonment of either

description lor^a term which may extend to two years, or

with fine, or with both.

lUusfrcUion.
«

A institutes a suit against Z. Z, knowing that A is likely to obtain
a decree against him, fraudulently suffers a judgment to pass against
him for a larger amount at the suit of B, who has no just claim
against him, in order that B, either on his own account, or for the
benefit of Z, may share in the proceeds of any sale of Z’s property
which may be made under A’s decree. Z has committed an offence

under this section.

209. Whoever fraudulently or dishonestly, or with intent

Dishonestly mak- iujure or annoy any person, makes in a
ing false claim in Court of Justice any Claim which he knows
a Court of Justice.

f^ige^ shall be punished with imprison-

ment of either description for a term which may extend to
two years, and shall also be liable to fine.

Commentary
See Cr. P. C., s. 195 (b), and s. 648 of Act XIV. of 1882 (Civ. Pro.

Code).

210. Whoever fraudulently obtains a decree or order

Fraudulently ob- against any person for a sum not due, or for
taining a decree a larger sum than is due, or for any property

or interest in property to whicli he is no
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entitled, or fraudulently causes a decree or order to be

executed against any person after it has been satisfied, or

for anything in respect of which it has been satisfied, or

fraudulently suffers or permits any such act to be done in

his name, shall be punished with imprisonment of either

description for a term which may extend to two years, or

with fine, or with both.

Commentary.

See Cr. P. C., s. 195 (b\ and s. 643 of Act XIV. of 1882 (Civ. Pro.

Code). The word “ satisfied
**
in this section is to be understood in its

ordinary sense, and is not limited to decrees the satisfaction of which
has been certified to the Court. (Reg. v. Bapuji, 10 Bom. 288 ;

Madhub
Chunder v, Novodeep, 16 Cal. 126.)

211. Whoever, with intent to cause injury to any person,

False charge of institutes or causes to be instituted any
offence made with criminal proceedings against that person, or
intent to injure, falsely cliarges any person with having com-
mitted an offence (see s. 40, ante, and note to s. 224, 'post),

knowing that tliere is no just or lawful ground for such

proceedings or charge against that person, shall be punished

with imprisonment of either description ?or a term which

may extend to two years, or with fine, or with both
;
and

if such criminal proceeding be instituted on a false charge

of an offence punishable with death, transportation for life,

or imprisonment for seven years or upwards, shall be punish-

able with imprisonment of either description for a term
which may extend to seven years, and shall also be liable

to fine.

For commentary on s. 211, see Part II., ss. 357-363.

212 . Whenever an offence (see s. 40, ante, p, 13, and note

to s. 22^, post) has been committed, who-

off^d'er?^””^
harbours or conceals a person whom he

knows or has reason to believe to be the

offender, with the intention of screening him from legal

punishment, shall, if the offence is punish-

able with death, be punished with imprison-

ment of either description for a term which
may extend to five years, and shall also be

liable to fine; and if the offence is punish-

able with transportation for life, or with

imprisonment which may extend to ten

years, shall be punished with imprisonment

If a capital of-

fence.

If punishable

with transporta-

tion for life, or
with imprison-

ment.
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of either description for a term which may extend to three

years, and shall also be liable to fine; and if the offence is

punishable with imprisonment which may extend to one
year and not to ten years, shall be punished with imprison-

ment of the description provided for the offence for a term
which may extend to one-fourth part of the longest term of

imprisonment provided for the offence, or with fine, or with
both.

“ Offence ” in this section includes any act committed at

any place out of British India, which, if committed in

Britii^ India, would be punishable under any of the follow-

ing sections, namely, 302, 304, 382, 392, 393, 394, 395, 396,

397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459, and
460; and every such act shall, for the purposes of this

section, be deemed to be punishable as if the accused person

had been guilty of it in British India (Act. III. of 1894, s. 7).

Exception,—This provision shall not extend to any case

in which the harbour or concealment is by the husband or

wife of the offender.

^
Illustration,

A, knowing that B has committed dacoity, knowingly conceals B in

order to screen him from legal punishment. Here, as B is liable to

transportation for life, A is liable to imprisonment of either description
for a term not exceeding three years, and is also liable to fine.

For commentary, see Part II., ss. 247-251.

213. Whoever accepts, or attempts to obtain, or agrees to

Taking gift, etc.,
s-ccept, any gratification for himself or any

to screen an of- other person, or any restitution of property
fender from pun- to himself or any other person, in consider-
is ment.

atioii of liis concealing an offence (see s. 40,

ante, and note to s. 224, post), or of his screening any person
from legal punishment for anv offence, or of his not proceed-
ing against any person for tne purpose of bringing him to

legal punishment, shall, if the offence is

fence.*

*^*^^^*^ punishable with death, be punished with
imprisonment of either description for a

term which may extend to seven years, and shall also be
liable to fine ;

and if the offence is punish-
able with transportation for life, or with
imprisonment wnich may extend to ten
years, shall be punished with imprisonment
of either description for a term which may

extend to three years, and shall also be liable to fiue
;
and

If punishable

with transporta-

tion for life, or

with imprison-

ment.
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if the offence is punishable with imprisonment not extending:

to ten years, shall be punished with imprisonment of the

description provided for the offence for a term which may
extend to one-fourth part of the longest term of imprison-

ment provided for the offence, or with fine, or with both.

Oflfering gift or

restoration of pro-

perty in considera-

tion of screening
offender.

If a capital of-

fence.

For commentary on ss. 213, 214, see Part. IT., ss. 252-258.

214. Whoever gives or causes, or offers or agrees to give

or cause, any gratification to any person, or

to restore or cause the restoration of any
property to any person, in consideration of

that person’s concealing an offence (see s.

40, ante^ p. 13, and note to s. 224, post), or

of his screening any person from legal punishment for any
offence, or of his not proceeding against any
person for the purpose of bringing him to

legal punishment, shall, if the offence is

punishable with death, be punished with imprisonment of

either description for a term which may
extend to seven years, and shall also be

liable to fine
;
and if the offence is punish-

able with transportation for life, or with

imprisonment which may extend to ten

years, shall be punished with imprisonment of either descrip-

tion for a term which may extend to three years, and shall

also be liable to fine ; and if the offence is punishable with

imprisonment not extending to ten years, shall be punished
with imprisonment of the description provided for the

offence for a term which may extend to one-fourth part of

the longest term of imprisonment provided for the offence,

or with fine, or with both.

Exception ,—The provisions of sections 213 and 214 do
not extend to any case in which the offence may lawfully

be compounded (Act VIII. of 1882, s. 6).

If punishable

with transporta-

tion for life, or

with imprison-

ment.

Commentary.
The illustrations formerly appended to this section have been

repealed by Schedule I. of the Grim. P. C., Act X. of 1882. The whole
law as to compounding offerees is now contained in s. 345 of that Act.

215. Whoever takes or agrees or consents to take any

Taking gift to
gi^atification under pretence or on account

help to^ recover of helping any person to recover any mov-
stoien property, able property of which he shall have been

deprived by any offence punishable under
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this Code^ shall, unless he uses all means in his power to

cause the offender to be apprehended and convicted of the

offence, be punished with imprisonment of either description

for a term which may extend to two years, or with fine, op

with both.

Harbouring an
offender who has
escaped from cus-

tody,
,
or whose

apprehension has
been ordered.

For commentary on s. 215, see Part II., s. 259.

216. Whenever any person co;ivicted of or charged with

an offence (see s. 40, ante^ p. 13, and note to

s. 224, po8t\ being in lawful custody for

that offence, escapes from such custody, or

whenever a public servant, in the exercise

of the lawful powers of such public servant,

orders a certain person to be apprehended
for an offence, whoever, knowing of such escape or order for

apprehension, harbours or conceals that person with the

intention of preventing him from being apprehended, shall

be punished in the manner following, that is to say, if the

offence for which the person was in custody, or is ordered

to be apprehended, is punishable with death,

fence*
he shall be punished with imprisonment of

(either description for a term which may
extend to seven years, and shall also be liable to fine

;
if

the offence is punishable with transportation for life, or

imprisonment for ten years, he shall be punished with

imprisonment of either description for a
term which may extend to three years, with

or without fine
; and if the offence is punish-

able with imprisonment which may extend
to one year and not to ten years, he shall

he punished with imprisonment of the description provided
for the offence for a term which may extend to one-fourth

part of the longest term of the imprisonment provided for

such offence, or with fine, or with both.

If punishable

with transporta-

tion fur life, or

with imprison-

ment.

Offence in this section includes also any act or omission
of which a person is alleged to have been guilty out of
British India which, if he had been guilty of it in British
India, would have been punishable as an offence, and for

which he is, under any law relating to extradition, or under
the Fugitive Oflenders Act, 1881, or otherwise, liable to be
apprehended or detained in custody in British India

;
and

every such act or omission shall, for the purposes of this
section, be deemed to be punishable as if the accused person
had been guilty of it in British India (Act X. of 1886, s. 23).
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Exception .—This provision does not extend to the case in

which the harbour or concealment is by the husband or

wife of the person to be apprehended.

216A. Whoever, knowing or having reason to believe

Penalty for har- ^^7 pe^soBs are about to commit or

bouring robbers or have recently committed robbery or dacoity,
dacoits. harbours them or any of them, with the

intention of facilitating the commission of such robbery or

dacoity or of screening them or any of them from punish-

ment, shall be punished with rigorous imprisonment for a

term which may extend to seven years, and shall alfeo be

liable to fine.

Explanation.—For the purposes of this section it is im-

material whether the robbery or dacoity is intended to be

committed, or has been committed, within or without British

India.

Exception.—This provision does not extend to the case in

which the harbour is by the husband or wife of the offender.

216B. In sections 212, 216, and 216A, the word harbour

Definition of
i^^ludes the supplying a person with shelter,

“ harbour ” in sec- food, drink, money, clothes, arms, ammuni-
tions 212, 216 and tioD, or means of conveyance, or the assisting

a person in any way to evade apprehension

(Act III. of 1894, 8. 8).

For commentary on ss. 216, 216A, see Part II., ss.' 217-251.

217. Whoever, being a public servant, knowingly disobeys

any direction of the law as to the way in

which he is to conduct himself as such
public servant, intending thereby to save,

or knowing it to be likely that he will

thereby save, any person from legal punish-

ment, or subject him to a less punishment
than that to which he is liable, or with intent to save, or

knowing that he is likely thereby to save, any property
from forfeiture, or any ^charge, to which it is liable by law,

shall be punished with imprisonment of either description

for a term which may extend to two years, or with fine, or

with both.

Public servant

disobeying a direc-

tion of law with
intent to save per-

son from punish-

ment or property
from forfeiture.

Commentary.

The direction of law here referred to means some express direction,

such as is contained in the Grim. P. G., ss. 44, 45. It does not extend
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to the general obligation not to stifle a criminal charge, which is

common to all subjects. (Reg. v. Eaminihi, 1 Mad. 266.) On the other

hand, it is not necessary to show that the person intended to be saved

had committed any offence, or was justly liable to punishment The
criminality consists not in saving a guilty man from punishment, but
in obstructing the proper course, of justice in his case. (Empress v,

Amir Uddeen, 8 Cal. 412.)

218. Whoever, being a public servant, and being, as such
public servant, charged with the preparation

of any record or other writing, frames that

record or writing in a manner which he
knows to be incorrect, with intent to cause,

or knowing it to be likely that he will

thereby cause, loss or injury to the public

or to any person, or with intent thereby to

save, or knowing it to be likely that he will

thereby save, any person from legal punishment, or with
intent to save, or knowing that he is likely thereby to save,

any property from forfeiture or other charge to which it is

liable by law, shall be punished with imprisonment of either

description for a term which may extend to three years, or
with tine, or with) both.

Public servant

framing an incor-

rect record or

writings with in-

tent to save per-

son from punish-

ment or property

from forfeiture.

Commentary.

See the remarks upon this section, anfe, note to s. 167. A man who
intentionally read out faUe abstracts of papers to a person who was pre-
paring a record, in consequence of which the latter innocently produced
what was a false record, was held not to have committed an offence
under this section, but to be properly indictable for abetting such an
offence. (Eeg. v. Brij Mohun, 7 N.W.P. 134.)

A public servant who frames a false document, of a character which
it was not his duty to prepare, is not punishable under this section
(Empress v. Mazhar Husain, 5 All. 553), nor is he in any case punish-
able, if his object in preparing the false document was to screen
himself from punishment, by concealing the fact that he had com-
mitted a breach of duty (Empress v. Gauri Shankar, 6 All. 42),
unless the mode in which he has framed the false document has, and
must have been known by him to have, the effect of causing injury
to the public or to others. (Reg. v. Girdhari Lai, 8 All. 653.)

A Sub-Inspector of Police was charged with having falsely reported
the absence from duty of one of the chowkeedars. Part of the evidence
against him was an entry by the defendant, a constable, that the
supposed absentee had been present on a particular day. It waa
proved that the charge by the sub-inspector was perfectly true, and
that the entry by the constable was false. A conviction of the
constable under s. 218 was set aside. The Court held that the inten-
tion to injure the sub-inspector by the false entry was too remote.
That the real intention was to screen the chowkeedar, but that the
term “legal punishment’* was not intended to apply to a case of this
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kind, where, if the chowkeedar had been found to be absent, he could
only be fined by his superior in the police. (Reg. v. Jangle Lall,

19 Suth. Or. 30.)

219. Whoever, being a public servant, corruptly or

Public servant maliciously makes or pronounces in any
in a judicial pro- stage of a judicial proceeding, any report,
ceeding corruptly order, verdict, or decision which he knows

report, etc., which to be contrary to law, shall be punished
he knows to be with imprisonment of either description for
contrary to law. term wMch may extend to seven years,

or with fine, or with both. «

Commentary.

As to the phrase ''judicial proceeding,” see Part II., ss. 325-327.

220. Whoever, being in any office which gives him legal

Commitment for authority to Commit persons for trial or to

trial or confine- Confinement, or to keep persons in confine-
ment by a person ment, corruptly, or maliciously, commits

who knows that any person lor trial or to confinement, or

he is acting con- keeps any person in confippment, in the
trary to law. oxercise of that authority, knowing that in

so doing he is acting contrary to law, shall be punished with
imprisonment of either description for a term which may
extend to seven years, or with fine, or with both.

Commentary.

It is only where there has been an excess, by a Police officer of his

legal powers of arrest, that it becomes necessary to consider whether
he has acted corruptly or maliciously, and with the knowledge that
he was acting contrary to law. Where the arrest is legal, there can
be no guilty knowledge, superadded to an illegal act, such as it is

necessary to establish against the accused, so as to justify a conviction
under s. 220. (Reg. v. Amarsang, 10 Bom. 506.)

221.

Whoever, being a public servant, legally bound as

such public servant to apprehend, or to keep
in confinement, any person charged with or

liable to Ije apprehended for an olience (see

8. 40, ante, p. 13), intentionally omits to

apprehend such person, or intentionally

suffers such person to escape, or intention-

ally aids such person in escaping, or attempt-
ing to escape, from such confinement, shall

be punished as follows, that is to say :

—

Intentional omis-

sion to apprehend

on the part of

a public servant

bound by law to

apprehend.

Punishment.
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With imprisonment of either description for a term which

may extend to seven years, with or without fine, if the

person in confinement, or who ought to have been appre-

hended, was charged with, or liable to be apprehended for,

an oflFence punishable by death ; or

With imprisonment of either description for a term which

may extend to three years, with or without fine, if the

person in confinement, or who ought to have been appre-

hended, was charged with, or liable to be apprehended for,

an ofience punishable with transportation for life, or im-

prisonment for a term which may extend to ten years
;
or

With imprisonment of either description for a term which

may extend to two years, with or without fine, if the person

in confinement, or who ought to have been apprehended,

was charged with, or liable to be apprehended, for an offence

punishable with imprisonment for a term less than ten years.

222. Whoever, being a public servant, legally bound as

such public servant to apprehend, or to

keep in confinement, any person under
sentence of a Court of Justice for an offence

(see s. 40, ante, p, 13) or lawfully committed
to custody (Act XXVIL of 1870, s. 8), in-

tentionally omits to apprehend such person,

or intentionally suffers such person to escape,

or intentionally aids such person in escaping,

or attempting to escape, from such confine-

ment, shall be punished as follows, that is to say :

—

With transportation for life, or with imprisonment of

either description for a term which may extend to fourteen

years, with or without fine, if the person in confinement, or

who ought to have been apprehended, is under sentence of

death
;
or

Intentional omis-

sion to apprehend

on the part of

a public servant

bound by law to

apprehend person

under sentence of

a Court of Justice.

Punishment.

With imprisonment of either description for a terru which
may extend to seven years, with or without fine, if the person
in confinement, or who ought to have been apprehended, is

subject, by a sentence of a Court of Justice, or by virtue of

a commutation of such sentence, *to transportation for life

or penal servitude for life, or to transportation, or penal
servitude, or imprisonment for a te’.m of ten years or

upwards
;
or

With imprisonment of eithe ./ription for a term which
may extend to three years, or i tine, or with both, if the
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person in confinement, or who ought to have been appre-

hended, is subject, by a sentence of a Court of Justice, to

imprisonment tor a term not exceeding ten years, or if the

person was lawfully committed to custody (Act XXVII. of

1870, s. 8).

Commentary.

It is essential to prove the legal obligation imposed upon a public

officer, neglect of which is charged against him. For instance, a

village watchman in the N.W.P. is not bound to arrest beyond his

beat a person who is not a proclaimed offender, nor one who has com-

mitted certain heinous offences specified in Act XVI. of 1873^ s. 8,

unless such offences were committed in his presence. (Empress v.

Kalin, 3 All. 60.)

223. Whoever, being a public servant, legally bound as

„ such public servant to keep in confinement

finement negli- any person charged with or convicted oi

gently suffered by any offence (seo s. 40, ante, p. 13) or lawfully
public servant. committed to custody (see Act XXVII. of

1870, s. 8), negligently suffers such person to escape from

confinement, shall be punished with simple imprisonment
for a term which may extend to two yearg^ or with fine, or

with both.

Commentary.

Convict warders are public servants within the meaning of this

section. (Reg. v. Kallachand, 7 Suth. Cr. 99.)

This section applies only to cases where the person who is allowed
to escape, is in custody for an offence or has been committed to

custody, and not to cases where such person has simply been arrested
under civil process. (Reg. v. Tafaullah, 12 Cal. 190.) Such a case
would, however, be met by s. 225A.

224. Whoever intentionally offers any resistance, or illegal

Resistance or ob- obstruction, to the lawful apprehension of
Btruction by a per- liimself for any offence (see s. 40, ante, p.
sou to his lawful i3j with which he is chari^ed, or of which
appre lension.

heexi convicted
;

or escapes, or at-

tempts to escape, from any custody in which he is lawfully
detained for any such offence, shall be punished with
imprisonment of either* description for a term which may
extend to two years, or with fine, or with both.

Explanation,—^The punishment in this section is in addition
to the punishment for which the person to be apprehended,
or detained in custody, was liable for the offence with which
he was charged, or of which he was convicted.
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Commentary.
TIio escape which is punishable under this section is escape from

custody for an offence. Escape from custody under civil process is

not punishable. (Reg. v. Connon, 6 Bom. H.C. C.0. 15.) Nor escape
from or resistance to apprehension unrler s. 55 of the Cr. P. C., as
being a person of bad livelihood. (Reg. v. Kandhaia, 7 All. G7.)

Such cases would now be covered by s. 225 B.

Act IV. of 1867 (defining “Offence”), followed by Act XXVIL of
1870 (Penal Code Amendment) (see s. 40, ante), has cleared away a
good many difficulties which attended these sections, 221-225. It

extends the meaning of the word “ offence ” to anything made punishable
by a special or local law, and renders escape from custody for default
of giving security under Chap. XXXVIII. of the Cr. P. C. punishable
with one year’s imprisonment, or fine, or both (s. 225 A, post). The
introduction of the words “lawfully committed to custody” in ss. 222
and 223 also meets the case of persons lawfully arrested on suspicion,

e.g. under Cr. P. C., s. 55, though not actually charged with any
specific offence. (See 5 Suth. Cr. let. 9: S.C. 1 Wyra. Circ. 26;
Empress v. Ashraf Ali, 6 All. 129.) It is no offence to escape from
custody, where the accused, not being a proclaimed offender, has been
arrested by a private person for an offence, such as theft not com-
mitted in his presence. (Reg. v. Bojjigan, 5 Mad. 22; Cr. P. C.,

s. 59.) Nor when a person had been arrested in mistake for another
of the same name against whom a warrant had been issued. (Ganga
Oharan v. Reg. 21 (Cal. 337.) But where a private person has arrested

a thief, caught in the act of stealing, his arrest continues to be lawful,

though he is forwarded to the police station in custody of a person
who has not witnessed the offence. (Reg. v. Potadu, 11 Mad. 480.)

And so it was held when the accused had been apprehended on a hue
^and cry raised as he was running away after committing a robbery.

He was then handed over to the village magistrate, from whoso
-custody he escaped. The village magistrate was authorized under
Reg. XI. of 1816, s. 5, to apprehend all persons charged with commit-
•ting crimes in the district, and to forward them to the police officer.

His detention for this purpose was therefore legal. (Reg. v. Fakira,

17 Mad. 103.)

A charge of having escaped from custody may be inquired into

and tried where the person charged happens to be when the charge is

made. (Cr. P. C., s. 181.)

Any sentence passed on an escaped convict, either for the escape or
for any other offence, may, according to its nature, be ordered to take
effect immediately, or at the expiration of the period of his former
sentence. (Cr. P. C., s. 396.)

225. Whoever intentionally offers any resistance, or illegal

T, . . . obstruction, to the ^]awful apprehension of

atruction to the any other person tor an offence (see s. 40,
lawful apprehen- ante, p. 13), or rescues, or attempts to rescue,

^erson^^

another Other person from any custody in which
^ ’ that person is lawfully detained for an

T, .
, ^ offence, shall be punished with imprison-

Pumshment. x i? ‘xv j ^
• x* i? x * t.* iment ot either description for a term which

toay extend to two years, er with fine, or with both

;
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Or, if the person to be apprehended, or the personi'escued,

or attempted to be rescued, is charged with, or liable to be

apprehended for; an offence punishable with transportation

for life, or imprisonment for a term which may extend to

ten years, shall be punished with imprisonment of either

description for a term which may extend to three years,

and shall also be liable to fine

;

Or, if the person to be apprehended, or rescued, or

attempted to be rescued, is charged with, or liable to be
apprehended for, an offence punishable with death, shajl be
punished with imprisonment of either description for a term
which may extend to seven years, and shall also be liable

to fine

;

Or, if the person to be apprehended, or rescued, or

attempted to be rescued, is liable, under the sentence of a

Court of Justice, or by virtue of a commutation of such a

sentence, to transportation for life, or to transportation, penal

servitude, or imprisonment for a term often years or upwards,

shall be punished with imprisonment of either description

for a term which may extend to seven yearsj and shall also

be liable to fine

;

Or, if the person to be apprehended, or rescued, or

attempted to be rescued, is under the sentence of death,

shall be punished with transportation for life or imprison-

ment of either description for a term not exceeding ten

years, and shall also be liable to tine.

Commentary.

A person who rescues a prisoner arrested by a Police officer as a
member of an unlawful assembly is guilty of an offence imder this

section. (Keg. v. Assan, 13 Suth. Or. 75.) And the offence is equally
committed by rescuing one who has been lawfully arrested by a
private person; for instance, a thief who was seized in the act of
stealing. (Keg. v. Kutti, 11 Mad. 441.)

226A. Whoever, being a public servant legally bound as

Omission to ap- such puWic Servant to apprehend, or to
prehend, or suffer- keep in confinement, any person in any case

nf provificd for lu sectiou 221, section 222,

vaut m cases not ov section 223, or in any other law for the
otherwise provided time being in force, omits to apprehend

that person or suffers him to escape from
confinement, shall be punished

—
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(a) if he does so intentionally, with imprisonment of

either description for a term which may extend to three

years, or with fine, or with both ;
and

(b) if he does so negligently, with simple imprisonment

for a term which may extend to two years, or with fine, or

with both.

225B. Whoever, in any case not provided for in section

224 or section 225, or in any other law for

.tru“«on“rkw- in force, intentionally offers

ful apprehension, any resistance or illegal obstruction to the
or escape or rescue, lawful apprehension of himself or of any

wisrprovidedtr other person, or escapes or attempts to

escape from any custody m which he is

lawfully detained, or rescues or attempts to rescue any other

person from any custody in which that person is lawfully

detained, shall be punished with imprisonment of either

description for a term which may extend to six months,,

or with fine, or with both. (Act X. of 1886, s. 24.)

Commentary.

See notes to ss. 223 and 224 : A person who has been acquitted of
a charge on the ground of insanity, and confined in gaol under the
orders of Government, would be punishable under s. 225B if he
escaped after he became sane, though he would not bo liable under
s. 224. (Pro. Mad. H,C. 25 Nov. 1862.)

226. Whoever, having been lawfully transported, returns

Unlawful return such transportation, the term of such
from transporta- transportation not having expired and his

punishment not having been remitted, shall

be punished with transportation for life, and shall also be
liable to fine, and to be imprisoned with rigorous imprison-

ment for a term not exceeding three years before he is so
transported.

CommentEgry.

To constitute this offence it is essential that the convict (
actually have been sent to a penal settlement, and have
before his sentence had expired or been remitted Where a

had escaped from custody whilst on his way to undergo
transportation, it was held that he had committed an v,

.

able under s. 224, not under i ‘226. (Beg. v, Bamasamy, * hce

162.) .
4Mad.H.C
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227.

Whoever, having accepted any conditional remission

Violation of con- of punishment, knowingly violates any con-
-dition of remission dition on wliich such remission was granted,
o punishment.

shall be punished with the punishment to
which he was originally sentenced if he has already suffered
no part of that; punishment, and if he has suffered any part
of that punishment, then with so much of that punishment
as he has not already suffered.

228.

Whoever intentionally offers any insult, or causes

Intentional in- interruption, to any public servant while
suits or interrup- Buch public Servant is sitting in any ^age

Servant" Lingt f
judicial proceedir.g, shall be punished

Any stage of a Simple imprisonment for a term which
judicial proceed- may extend to six months, or with fine

which may extend to one thousand rupees,
or with both.

Commentary.

The proceeding under s. 480 of tho Cr. P. C., when resulting in a
punishment under tho above section, is a ** convjption upon trial

”

within the meaning of the Cr. P. C., s. 410, against which an appeal
lies. (Keg. v Chappu, 4 Mad. H.C. 146.) See too, in re, Pollard
<L.R. 2 P.C. 106.)

Persons who are guilty of gross prevarication in giving evidence
before a Court of Justice, or of refusing or neglecting to return direct
answers to questions, may be punished under this section, if their
conduct amounts to an intentional interruption. (Reg. v. Jamail,
10 Bom. H.C. 69, explaining Reg. v, Auba, 4 Bom. H.C. C.C. 6, and
Reg. V. Pandu, ib. 7.)

To leave the Court when ordered to remain, or to make signs from
outside to a prisoner on his trial, have been held not to be offences

section. (Mad. H.C. RuL, 17th January, 1870 ; S.O. Weir,
""

[91], 21 October, 1870.)

A person who bids for an estate at an execution-sale, knowing he
•cannot deposit the earnest money, is punishable under this section.
(Reg. V. Mohesh Chunder, Suth. Sp. Mis. 3.)

229.

Whoever, by personation or otherwise, shall inten-

Personation of a
tionally loause, or knowingly suffer himself

juror or assessor. returned, empanelled, or sworn as a
juryman or assessor in any case in which he

knows that he is not entitled by law to be so returned,
empanelled, or sworn, or, knowing himself to have been so
returned, empanelled, or sworn contrary to law, shall volun-
tarily serve on such iury or as such assessor, shall be
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236.

Whoever, being within British India, abets the

, counterfeiting of coin out of British India,

dia the counterfeit- shall be punished in the same manner as

ing out of India if he abetted the counterfeiting of such coin

within British India.of coin.237.

Whoever imports into British India, or exports

Import or ex- therefrom, any counterfeit coin, knowing, or

port of counterfeit having reason to believe, that the same is

counterfeit, shall be punished with im-

prisonment of either description for a term which may
extend to three years, and shall also be liable to fine.

238.

Whoever imports into British India, or exports

Import or ex- therefrom, any counterfeit coin which he
port of counterfeit knows, or has reason to believe to be, a

^oin
counterfeit of the Queen’s coin, shall be

punished with transportation for life, or

with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.

239.

Whoever, having any counterfeit coin which at the

Deliver to an-
when he became possessed of it he

other of coin, pos- knew to be Counterfeit, fraudulently, or with
«essed with the intent that fraud may be committed, delivers

attempts to

induce any person to receive it, shall be

punished with imprisonment of either description for a term
which may extend to five years, and shall also be liable to

fine.

For commentary on ss. 239, 240, see Part II., s. 574.

240.

Whoever, having any counterfeit coin which is a
counterfeit of the Queen’s coin, and which
at the time when he became possessed of

it he knew to be a counterfeit of the Queen’s
coin, fraudulently, or with intent that fraud
may be committed, delivers the same to

any person, or attempts to induce any person to receive it,

ehall be punished with imprisonment of either description
for a term which may extend to ten years, and shall also be
liable to fine.

Delivery of
^Queen's coin, pos-

sessed with the

knowledge that it

is counterfeit.
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241.

Whoever delivers to any other person as genuine, or

Delivery to an- attempts to induce any other person to

receive as genuine, any counterfeit coin

which he knows to be counterfeit, but which
he did not know to be counteri'eit at the
time wlien he took it into his possession,

shall be punished with imprisonment of
either description for a term which may extend to two years,
or with fine to an amount which may extend to ten times
the value of the coin counterfeited, or with both.

other of coin as

genuine, which,
when first pos-

sessed, the deliverer

did not know to bo

counterfeit.

Illustration. *

A, a coiner, delivers counterfeit Company’s rupees to his accomplice
B, for the purpose of uttering them. B sells the rupees to 0, another
utterer, who buys them knowing them to be counterfeit. C pays away
the rupees for goods to 1), who receives them not knowing them to be
counterfeit. D, after receiving the rupees, discovers that they are
•counterfeit, and pays them away as if they were good. Here D is

under this section, but B and C are punishable under
239 or s. 240 as th$ case may be.

For cooimentary on ss. 241-243, see Part II., s. 575.

242.

Whoever fraudulently, or with inte»t that fraud may
be committed, is in possession of counterfeit
coin, having known at the time when he
became possessed thereof that such coin was
counterfeit, shall be punished with im-
prisonment of either description for a term
which may extend to three years, and shall

also be liable to fine.

Possession of

counterfeit coin by
a person who knew
it to be counterfeit

when he became
possessed thereof.

Possession of
Queen’s coin by a
person who knew
it to be counterfeit
when he became
possessed thereof.

243. Whoever fraudulently, or with intent that fraud may
be committed, is in possession of counterfeit
coin, which is a counterfeit of the Queen's
coin, having known at the time when he
became possessed of it that it was counter-
feit, shall be punished with imprisonment of
either description for a term which may

extend to seven years, and shall also be liable to fine.

244. Whoever, being employed in any mint lawfully

person employed
^ritish India, does any act,

in a mint causing omits what he is legally bound to do,
coin to be of a with the intention of causing any coin

f™” »>“« to b. «f a differsrt

that fixed by law. weignt or Composition from the weight or
composition iixed by law, shall be punished
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253. Whoever fraudulently, or with intent that fraud may
be committed, is in possession of coin with

Qu«?s1T« by", respect to which the offence defined in

person who knew either of the Sections 247 or 249 has been
it to be altered committed, having known at the time of

pLsMsed^hereo™^ becoming possessed thereof that such offence

liad been committed with respect to such
coin, shall be punished with imprisonment of either des-
cription for a term which may extend to five years, and
shall also be liable to fine.

254p. Whoever delivers to any other person as genuine, or

as a coin of a different description from
Delivery to an-

it is, or attempts to induce any person

genuine, which, receive as genuine, or as a different coin
when first pos- from what it is, any coin in respect of which
sessed, the de- knows that any such operation as that

know to be altered, mentioned in sections 246, 247, 248, or

249, has been performed, but in respect of

which he did not, at the time when he took it into his

possession, know that such operation had been performed,

shall be punished with imprisonment of either description

for a term which may extend to two years, or with fine to

an amount which may extend to ten times the value of the

coin ior which the altered coin is passed, or attempted to

be passed.

Commentary.

In the great majority of coin offences, the false coin is substantially

worthless. It would, however, be a very profitable transaction to make
and circulate silver or copper coins of exactly the same intrinsic value

as those issued by Government. Such an act would undoubtedly come
within the meaning of Counterfeit Coin under the previous sections

of this chapter. It is specifically provided for by the Metal Tokens
Act I. of 1889 ;

which forbids the making or issuing of metal intended

to be used as money, but not authorized by the Indian Government.
Its provisions are as follows ;

—

“ 1. (1) This Act may be called the Metal Tokens Act, 1889.

(2) It extends to the whole of British India
; and

(3) It shall come into force at once.

“ 2. In this Act ' issue ’ means to put a piece of metal into circu-

lation for the first time for use as money in British India, such piece

having been made in contravention of this Act or brought into British

India by sea or by land in contravention of any notification for the

time being in force under section 19 of the Sea Customs Act, 1878
[Vni. of 1878].
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*'3. No piece of copper or bronze or of any other metal or mixed
metal, which, whether stamped or unstamped, is intended to be used
as money, shall be made except by the authority of the Governor-
General in Council.

“ 4. (1) In either of the following cases, namely :

—

“ (a) if any person makes in contravention of the last foregoing
section, or issues or attempts to issue, any such piece as is mentioned
in that section,

** (b) if, after the expiration of three months from the commence-
ment of this Act, any person has in his possession, custody, or control,

any such piece as is mentioned in the last foregoing section, with
intent to issue the piece, •

'' the person shall be punished,

—

“ (i) if he has not been previously convicted under this section,

with imprisonment which may extend to one year, or with fine, or
with both

;
or,

if he has been previously convicted under this section, with
imprisonment which may extend to three years, or with fine, or with
both.

“ (2) If any person is convicted of an offence under sub-section (1),

he shall, in addition to any other punishment to which he may be
sentenced, forfeit all such pieces as aforesaid, and all instruments and
materials for the making of such pieces, which mS,y have been found
in his possession, custody, or control.

“ (3) If in the trial of any such offence the question arises whether
any piece of metal or mixed metal was intended to be used or to be
issued for use as money, the burden of proving that the piece was not
intended to be so used or issued shall lie on the accused person.

5. (1) The offence of making, in contravention of section 3, any
such piece as is mentioned in that section shall be a cognizable
offence.

(2) Notwithstanding anything in the Code of Criminal Procedure,

1882 [X. of 1882], no other offence punishable under section 4 shall be
a cognizable offence, or beyond the limits of a presidency-town be
taken cognizance of by any Magistrate, except a District Magistrate or
Subdivisional Magistrate, without the previous sanction of the District

Magistrate or Subdivisional Magistrate.

“ 6. If at any time the Governor-General in Council sees fit, by
notification under section 19 of the Sea Customs Act, 1878 [VIII., 1878],
to prohibit or restrict the bringing by sea or by land into British
India of any such pieces qf metal as are mentioned in section 3, he
may by the notification direct that any person contravening the
prohibition or restriction shall be liable to the punishment to which
he would be liable if he were convicted under this Act of making such
pieces in British India, instead of to the penalty mentioned in
section 167 of the Sea Customs Act, 1878, and that the provisions of
sub-section (3) of section 4, and sub-section (1) of section 6, or of either

sub-section, in relation to the offence of making such pieces shall,

notwithstanding anything in the Sea Customs Act, 1878, apply, so f]^r
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sion of an instru-

ment or materifil

for the purpose

of counterfeiting

a Government
stamp.

as they can bo made applicable, to the offence of contravening the

prohibition or restriction notified under s. 19 of that Act.”

255. Whoever counterfeits, or knowingly performs any part

Counterfeiting a ^f the process of Counterfeiting, any stamp
Government issued by Government for the purpose of
stamp. revenue, shall be punished with transporta-

tion for life, or with imprisonment of either description for

a term which may extend to ten years, and shall also be
liable to fine.

Explanation,—A person commits this offence who counter-
feits »Dy causing a genuine stamp of one denomination to

appear like a genuine stamp of a different denomination.

256. Whoever has in his possession any instrument, or

Having posses- Hiaterial, for the purpose of being used, or

knowing or having reason to believe that

it is intended to be used, for the purpose
of counterfeiting any stamp issued by
Government for the purpose of revenue,

shall be punished with imprisonment of

either description for a term which may extend to seven
years, and shall 'also be liable to fine.

257. Whoever makes, or performs any part of the process

of making, or buys, or sells, or disposes of,

any instrument for the purpose of being
used, or knowing, or having reason to

believe, that it is intended to be used for

the purpose of counterfeiting any stamp
issued by Government for the purpose of

revenue, shall be punished with imprisonment of either

description for a term which may extend to seven years,

and shall also be liable to fine.

258. Whoever sells, or offers for sale, any stamp which

Sale of counter- kuows, or has reason to believe, to be
feit Government a Counterfeit of any stamp issued by Govern-

ment for the purpose of revenue, shall be
punished with imprisonment of either description for a term
which may extend to seven years, and shall also be liable

to fine.

259. Whoever has in his possession any stamp which he

Having posses-
to be a Counterfeit of any stamp

sion of a counter- issued by Government for the purpose of
feit Government revenue, intending to use, or dispose, of the

same as a genuine stamp, or in order that

Making or sell-

ing instrument
for the purpose

of counterfeiting

a Government
stamp.
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it may be used as a genuine stamp, shall be punished with

imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.260.

Whoever uses as genuine any stamp, knowing it

Using a. genuine *0 ^ » Counterfeit of any stamp issued by
A Government Government for the purpose of revenue,
stamp known to shall be punished with imprisonment of
be counterfeit.

either description for a term which may
extend to seven years, or with fine, or with both.

261.

Whoever fraudulently, or with intent to cause loss

to the Government, removes, or effaces, from
any substance bearing any stamp issued by
Government for the purpose of revenue, any
writing or document for which such stamp
has been used, or removes from any writing

or document a stamp which has been used

for such writing or document, in order that

such stamp may be used for a different

writing or document, shali be punished

with imprisonment of either description for a term which
may extend to three years, or with tine, or with both.

Effacing any
writing from a

substance bearing

A Government
stamp, or removing
from a document
stamp used for

it, with intent

to cause loss to

Government.

Commentary.

The intention with which the acts named in the above section are

done may be either fraudulent generally, or with a special view to

cause loss to Government. And, therefore, a conviction would be
good where the intention of the act was merely to efface a document
with a view injuriously to affect the rights of another person. No
intention to cause loss to Government can be assumed unless it is

shown, or may be inferred, that the intention of the party was to use
the stamp as a stamp a second time. And, therefore, no conviction

could be supported, if the object of removing writing from a stamped
paper was merely to write upon the blank space something which
required no stamp.

262.

Whoever fraudulently, or with intent to cause loss

Using a Govern- Government, uses for any purpose a

ment stamp known stamp issued by Government for the purpose
to have been before Qf revenue, which he kuows to have been

before used, shall be punished with imprison-

ment of either description for a term which may extend to

two years, or with fine, or with both.
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263. Whoever fraudulently, or with intent to cause loss

to Government, erases, or removes, from

denotlng^^
^ tTL ^ Stamp issued by Government for the

stamp has been purpose of revenue, any mark put or im-
pressed upon such stamp for the purpose

of denoting that the same has been used, or knowingly has

in his possession, or sells or disposes of, any such stamp
from which such mark has been erased or removed, or

sells, or disposes of, any such stamp which Ije knows to*

have been used, shall be punished with imprisonment of

eitli^r description for a term which may extend to three

years, or with fine, or with both.

263A. (1) Whoever

—

Prohibition of

fictitious stamps.

tious stamp, or

(a) makes, knowingly utters, deals in or

sells any fictitious stamp, or knowingly
uses for any postal purpose any ficti-

(b) has in his possession, without lawful excuse, any
fictitious stamp, or

(c) makes oi^, without lawful excuse, has in his possession

any die, plate, instrument, or materials for making
any fictitious stamp,

shall be punished with fine which may extend to two hun-
dred rupees.

(2) Any such stamp, die, plate, instrument, or materials

in the possession of any person for making any fictitious

stamp, may be seized and shall be forl’eited.

(3) In this section ‘‘fictitious stamp” means any stamp
falsely purporting to be issued by Government for the

purpose of denoting a rate of postage, or any facsimile or
imitation or representation, whether on paper or otherwise,

of any stamp issued by Government for that purpose.

(4) In this section and also in sections 255-263, both
inclusive, the word “ Government,” when used in connection
with, or in reference to, any stamp issued for the purpose
of denoting a rate ofpostage, shall, notwithstanding anything
in section 17, be deemed to include the person or persons*

authorized by law to administer executive government in

any part of India, and also in any part of Her Majesty’s*

dominions or in any foreign country. (Act. III. of 1895,
s. 2.)
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CHAPTER XIII.

OF OFFENCES RELATING TO WEIGHTS AND MEASURES.

264. Whoever fraudulently uses any instrument for

weighing which he knows to be false^ shall
Fraudulent use Jjq punished with imprisonment of either

description for a term which may extend

to one year, or with fine, or with both. •

Commentary.

The instrument used must not only be known to false, but must
also be fraudulently so used ;

that is, it must be used for the purpose

of passing off short weight upon persons who are entitled to full

weight.

In general the mere possession of a false balance, which is used as

a true one, will be sufficient evidence of a fraudulent intention.

“ The intention, however, must be alleged in laying the charge, though it

may be a matter of inference only, from the fact of th^ possession, and the

attending circumstances as manifesting the purpose, and the inference may
of course be rebutted. But where the incorrectness of the scale is visible, and
there is no attempt to cover or conceal it, there can be no ground for imputing
fraud from the aefect alone; the circumstances negative the intention of
fraud, and no charge would lie against the party using such a balance.*’

(2ud Rex>ort, 1847, ss. 220, 221.)

See as to the summary jurisdiction of the Magistrate of the district

over offences defined by this section, and ss. 265, 266, Grim. P. C.,

fi. 260 (6).

266. Whoever fraudulently uses any false weight, or false

Fraudulent use measure of length or capacity, or fraudu-
of false weight or lently uscs any weight or any measure of
measure. length or Capacity as a different weight or

measure from what it is, shall be punished with imprison-
ment of either description for a term which may extend to

one year, or with fine, or with both.

dommentary.
*

Where a tradesman supplied milk, which he sent in his own chums
by train, the chums being fitted with a gauge to show how many
gallons they held, and the gauge indicated a greater amount than was
actually contained, the chums were held to be measures within the
meaning of an English Act similar to ss. 265, 266. (Harris v. London
County Council [1895], 1 Q. B. 240.)

• K %
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266. Whoever is in possession of any instrument for

weighing, or of any weight, or of any measure

session^ of” false of length or Capacity, which he knows to be
weights or mea- false, and intending that the same may be
®"**®®* fraudulently used, shall be punished with

imprisonment of either description for a term which may
extend to one year, or with fine, or with both.

267. Whoever makes, sells, or disposes of, any instrument

Making or sell- for weighing, or any weight, or any measure
ing false weights of length OF capacity, which he knows to be
or mei,sures. false, in Order that the same may be used as

true, or knowing that the same is likely to be used as true,

shall be punished with imprisonment of either description

for a term which may extend to one year, or with fine, or

with both.

CHAPTER XIV.

OP OFFENCES cAFFECTING THE PUBLIC HEALTH, SAFETY,

CONVENIENCE, DECENCY, AND MOKAL8.

For commentary on this chapter, see Part II., Chap. VIII., and
special references to the following sections.

268. A person is guilty of a public nuisance who does any

Public nuisance.
OmissioD, which

causes any common injury, danger, or annoy-
ance, to the public or to the people in general who dwell,

or occupy property, in the vicinity, or which must neces-
sarily cause injury, obstruction, danger, or annoyance, to

persons who may have occasion to use any public right.

A common nuisance is not excused on the ground that it

causes some convenience or advantage.

For commentary on this section, see Part 11., ss. 365-373.

269. Whoever unlawfully, or negligently, does any act

Negligent act
which is, and which he knows, or has reason

likely to spread to believe, to be likely to spread the infec-
infection of any tion of any disease dangerous to life, shall

tHffe! be punished with imprisonment of either
description for a term which may extend to

six months, or with fine, or with both.

For commentary on ss. 269 and 270, see Part II., ss. 374-376.
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270. Whoever malignantly does any act which is, and

\r T which he knows, or has reason to believe, to

likely
^
spread be likelv to spread the infection of any

infection of any disodse dangerous to life, shall be punishea

toiife
with imprisonment of either description for

a term which may extend to two years, or

with fine, or with both.

271. Whoever knowingly disobeys any rule made and
promulgated by the Government of India,

a qwanl'e rui!"
by any Government, for putting, any

vessel into a state of quarantine, or tor

regulating the intercourse of vessels in a state of quarantine

with the shore or with other vessels, or for regulating the

intercourse between places where an infectious disease

prevails and other places, shall be punished with imprison-

ment of either description for a term which may extend to

six months, or with flue, or with both.

Commentary.

Act I. of 1870 (Quarantine) provides for the pr«nulgation by the-
Government of India and the Local Government of quarantine rules,

which are to be published, and taken as rules made and promulgated
under s. 271.

272. Whoever adulterates any article of food or drink, so ^

as to make such article noxious as food or

food o?drbk which ^rink, intending to sell such article as food,
is intended for sale, or drink, or knowing it to be likely that the •

same will be sold as food or drink, shall be
punished with imprisonment of either description for a term.
which may extend to six months, or with fine, which may
extend to one thousand rupees, or with both.

273. Whoever sells, or offers or exposes for sale, as food
. or drink, any article which has been rendered*

food or drink. become noxious, or 18 in a state unfit
for food or drink, knowing, or having reason

to believe, that the same is noxious as food or drink, shall
be punished with imprisonment of either description for a
term which may extend to six months, or with fine, which
may extend to one thousand rupees, or with both.

Malignant act

likely to spread

infection of any
disease dangerous

to life.

Commentary.
The adulteration mentioned in the two preceding sections mnst be

such as renders it injurious to health, ^Mixing water with milk, slo^



132 ADULTEEATION OF DRUGS. [Cliap. XIV.

leaves with tea, or chicory with coffee, would not be punishable. It

would be otherwise with such compounds as beer doctored with
strychnine, spirits mixed with vitrol, cakes coated with red lead, and
such like poisonous compounds. Where the person charged is himself

the party who has directed the adulteration, the fact that the article

has l>een sold, or was manufactured for sale, will be sufficient to

warrant a conviction. On the other hand, where the party is merely
the vendor of that which has been manufactured by others, some
further evidence will be necessary, in order to show that he knew, not
only that there was some adulteration, but also what was the extent

and probable consequence of that adulteration. It must be remem*
bered that in most cases there are some recognized modes of adulterat-

ing particular articles of food, which are perfectly well known to the
trade, and, therefore, where it is shown that the vendor knew that
the article was in fact adulterated, it will in most cases be no very
unsafe presumption that he had reason to know what the character
of the adulteration was. The knowledge of the adulteration will

seldom be capable of direct proof. Where the article is in fact

adulterated, and where it is shown that the vendor purchased it at a
price below that for which the genuine article could be procured,
such knowledge may safely be inferred. The presumption would be
strengthened if it could be shown that the vendor had several articles

of the same species on hand, at different prices, some adulterated and
some not, or adulterated to different degrees.

Under an English statute, somewhat similar to the above, it has
been held that the offence is only committed by the sale of an article

which, at the time of sale, professes to be either food or drink. An
article such as baking powder, which is not itself food, though used
in the preparation of food, is not within the Act. (James v. Jones
[1894], 1 Q.B. 804.

Little difficulty can ever be felt where the bad quality of the article

arises, not from any adulteration which might possibly escape notice,

but from its own intrinsic defects. As, for instance, where unsound
meat is sold. And, even though the defect has escaped the notice of
the purchaser, it must be remembered that the seller has generally
such an accurate knowledge of the qualities of his ware, and of the
previous history of each particular article, as renders it very unlikely
that he could be ignorant of any fault of a glaring character.

274. Whoever adulterates any drug, or medical prepara-
tion, in such a manner as to lessen the efiS-

drugs?
^ cacy, or change the operation of such drug

or medical preparation, or to make it

noxious, intending that it shall be sold or used for, or know-
ing it to be likely that it will be sold or used for, any medicinal
purpose, as if it had not undergone such adulteration, shall
be punished with imprisonment of either description for a
term which may extend to six months, or with fine, which
may extend to one thousand rupees, or with both.
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276. Whoever, knowing any drug or medical preparation

Sale of adul
adulterated in such a manner

terated drugs*
' as to lessen its efficacy, to change its opera-

tion, or to render it noxious, sells the same,
or offers or exposes it for sale, or issues it from any dispen-
sary for medicinal purposes as unadulterated, or causes it to

be used for medicinal purposes by any person not knowing
of the adulteration, shall be punished with imprisonment of
either description for a term which may extend to six

months, or with fine, which may extend to one thousand
rupees, or with both.

Commentary.

Under this and the previous section it is not necessary to show
that the drug was so adulterated as to render it noxious to life. It

is sufficient if its efficacy is lessened. The necessity for this enact-

ment is obvious enough. All drugs are of a recognized average
strength, and prescriptions are made up on the understanding that

they possess such strength. If however, the drug which a physician
prescribes proves to be only half the strength on which he calculated

it may prove wholly useless, and death may ensue before the error is

remedied. The act only speaks of the efficacy of the drug being
lessened, or its operation changed. It would, however, be necessary
to show that the difference in the drug was of so considerable a
character as to make an appreciable and important change in its

character and effect. The use of the word adulteration ” implies the
mixture of some foreign element. And, therefore, a merely inferior

quality of the same medicine will not amount to an adulteration. For
instance, there dre many different sorts of cod liver oil, and the same
oil prepared in different ways may produce different degrees of effect.

But if an apothecary, being ordered to supply a quart of cod liver oil

for a person in consumption, were to send a quart of the most inferior

oil of that description, this would not be an act indictable under
either section, provided the oil, however inferior in quality, was
genuine of its kind.

It will be observed that the essence of the offence consists, not so

much in the adulteration, as in the passing the article off as unadul-
terated. Any one who chooses may mix anything he likes with any
medicine, but he must not sell it as if it was unadulterated, nor for

the purpose of being sold as unadulterated. This must, I imagine,

be taken as the meaning of the words ** knowing it to be likely that

it will be sold as if it had not undergone such adulteration.” If a
druggist were to sell a compounded medicine to an apothecary, com-
municating exactly its real nature to him, he could not bo rendered
criminally answerable because the apothecary sold it again as genuine,

even though his knowledge of the apothecary’s morals made it very
probable that such might be the result. But it would be very
different if it could bo shown that he supplied the spurious com-
modity, by mutual understanding, for the purpose of being issued to

the world as something different.
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276.

Whoever knowingly sells, or offers or exposes for

Sale of any drag Sale, or issues from a dispensary for medi-

as a different drag cinal purposes, any drug or medicinal pre-
or preparation. paration as a different drug or medical

preparation, shall be punished with imprisonment of either

description for a term which may extend to six months, or

with fine, which may extend to one thousand rupees, or with

both.

Commentary.

The offence constituted by this section does not involve the idea

of aiij adulteration, or inferiority, in the substituted medicine. It

is sufficient that it is not in fact what it purports to be. If a chemist
were to discover a drug which he considered to be just as effective as

quinine, and which could be procured for half the price, he would not
be justified in selling it as quinine, even though it answered precisely

the same purpose. The fraud consists, not in the injury done, but in

the false pretence by which persons, who suppose that they are using

one medicine, are forced to use another against their will. (Knight v.

Bowers, 14 Q.B.D. 845.)

277.

Whoever voluntarily corrupts, or fouls, the water of

Fouling the ^^7 public Spring or reservoir, so as to

water of public ‘^render it less fit for the purpose for which it
spring or reservoir, ordinarily used, shall be punished with
imprisonment of either description for a term which may
extend to three months, or with fine, which may extend to

five hundred rupees, or with both.

Commentary.

This section does not apply to a public river (Empress v. Halodhur,
2 Cal. 383), or to a continuous stream of water running along the bed
of a river. (Reg. v, Vetti Chokkan, 4 Mad. 229.) Nor to mere bathing
in a tank, not set apart by any lawful order for bathing purposes.
(Mad. H.O. Pro., 13th December, 1878; S.C. Weir, 72 [96].)

The Local Government may invest any Bench of Magistrates,
invested with the power of a Magistrate of the 2nd or 3rd class, with
power to try summarily all or any of the offences coming under
ss. 277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 336, 341,
352, 426, and 447. (Grim. P. C., s. 261.)

278.

Whoever voluntarily vitiates the atmosphere in any
Making atmo- placo SO as to make it noxious to the health

sphere noxious to of persons in general dwelling, or carrying
^®®^**** on business, in the neighbourhood, or pass-
ing along a public way, shall be punished with fine, which
may extend to five hundred rupees.
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279. Whoever drives any vehicle, or rides on any public

Rash driving or IQ Q manner so rash, or negligent, as to

riding on a public endanger human life, or to be likely to

cause hurt, or injury, to any other person,

shall be punished with imprisonment of either description

for a term which may extend to six months, or with fine,

which may extend to one thousand rupees, or with both.

For commentary on the law of Negligence as relating to ss. 279-289,
see Part II., ss. 377-381.

280. Whoever navigates any vessel in a manner so rash

or negligent as to endanger human lif?, or

of a^esser*^****^*'
likely to cause hurt or injury to any

other person, shall be punished with im-
prisonment of either description for a term which may
extend to six months, or with fine, which may extend to one
thousand rupees, or with both.

Commentary.

See cases of fog. The Lancashire^ L. B. 4 Ad. and Ec. 198 ;
The

Otter, ibid, 203.

281. Whoever exhibits any false light, mark, or buoy.

Exhibition of a intending, or knowing it to be likely, that
false light, mark, such exhibition will mislead any navigator,
or buoy. puhished with imprisonment of

either description for a term which may extend to seven

years, or with fine, or with both.

282. Whoever knowingly or negligently conveys, or

Conve in er-
conveyed lor hire, any person

son by^watw^for by water in any vessel, when that vessel is

hire in a vessel in such a state, or SO loaded, as to endanger
overloaded or un-

q£ person, shall be punished

with imprisonment of either description for

a term which may extend to six months, or with fine, which
may extend to one thousand rupees, or with both.

For commentary on this section, see Part II., s. 382.

288. Whoever, by doing any act, or by omitting to take

Danger or ob-
Property in his possession or

struction in a pub- Under his charge, causes danger, obstruction,
lie way or naviga- or injury to any person in any public way or

public line of navigation, shall be punished
with fine, which may extend to two hundred rupees.

For commentary on this section, see Part II., ss. 383-391.
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284. Whoever does, with any poisonous substance, any

Ne lieent con-
^ manner so rash or negligent as to

duct^Hh respect endanger human life, or to be likely to cause
to any poisonous hurt or injury to any other person, or know-
substance.

ingly or negligently omits to take such
order with any poisonous substance in his possession as is

sufficient to guard against any probable danger to human
life from such poisonous substance, shall be punished with
imprisonment of either description for a term which may
extend to six months, or with nne, which may extend to one
thousand rupees, or with both.

285. Whoever does, with fire or any combustible matter.

Negligent con- “y "'Shly or negligently as to

duct with respect endanger human life, or to be likely to
to any fire or com- cause hurt or injury to any other person, or
usti e matter.

knowingly or negligently omits to take such
order with any fire, or any combustible matter in his posses-

sion, as is sufficient to guard against any probable danger to
human life from such fire or combustible matter, shall be
punished with imprisonment of either description for a term
which may extend to six months, or with fine, which may
extend to one thousand rupees, or with both.

Commentary.

It has been held upon this section that the words “injury to any
person*’ include injury to his property as well as to his person. (Rejr.
V. Natha Lalla, 6 Bom. H.C. C.O. 67.)

286.

Whoever does, with any explosive substance, any act

Negligent con-
negligently as to endanger

duct with respect human life, or to be likely to cause hurt or
to any explosive injury to any other person, or knowingly or
su stance.

negligently omits to take such order with
any explosive substance in his possession as is sufficient to
guard against any probable danger to human life from that
substance, shall be punished with imprisonment of either
description for a term which may extend to six months, or
with fine, which may extend to one thousand rupees, or with
both.

Commentary.

See a case of death following from a child playing with a loaded
gun. (Eeg. V, Chenchugadu, 8 Mad. 421.)
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Whoever does, with any machinery, any act so

.. ^
rashly or negligently as to endanger human

respect ^ ^’^ely to cause hurt or injury

to any machinery to any Other person, or knowingly or negli-
in the possession or gently omits to take such order with any

the oyenderf*^^^^ machinery in his possession, or under his

care, as is sufficient to guard against any
probable danger to human life from such machinery, shall

be punished with imprisonment of either description for a
term which may extend to six months, or with fine, which
may extend to one thousand rupees, or with both.

Commentary.

See as to unfenced machinery, Indermaur v. Dames, L.R. 2 C.P. 311

;

Britton v. G. W. Cotton Co., L.R. 7 Ex. 130.

288. Whoever, in pulling down or repairing any building,

Negligence with
knowingly OF negligently omits to take suck

respect to pulling Order With that building as is sufficient to
down or repairing guard against any probable danger to human
buildings.

2ife from the fall of that building, or of any
part thereof, shall be punished with irnpriscmment of either

description for a term which may extend to six months, or

with fine, which may extend to one thousand rupees, or with

both.

289. Whoever knowingly or negligently omits to t:ike

Negligence with such order with any animal in his possession

respect to any as is Sufficient to guard against any probable
animal. danger to human life, or any probable danger
of grievous hurt from such auimal, shall be punished with

imprisonment of either description for a term which may
extend to six months, or with fine, which may extend to one
thousand rupees, or with both.

For commentary on this section, see Part II., ss. 392-394.

290. Whoever commits a public nuisance in any case not

„ . , ^ otherwise punishable by this Code, shall be

puWUnurante.” punished with fine which may extend to

two hundred rupees.

291. Whoever repeats, or continues, a public nuisance.

Continuance of
I , .*1 j 1

nuisance after in- who has lawlul authority to issue such
junction to discon- injunction, not to repeat, or continue, such

nuisance, shall be punished with simple
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imprisonment for a term which may extend to six months,

or with fine, or with both.

Commentary.

See Cr. P. C., ss. 133, 144, Part IL, ss. 297, 373; Eeg. v, Jokhu, 8

All. 99.

292. Whoever sells, or distributes, imports, or prints for

sale or hire, or wilfully exhibits to public

scene Wka! any obscene book, pamphlet, paper,

drawing, painting, representation, or figure,

or attempts or offers so to do, shall be punished with

imprisonment of either description for a term which may
extend to three months, or with fine, or with both.

Exception,—This section does not extend to any represen-

tation sculptured, engraved, painted, or otherwise repre-

sented, on or in any temple, or on any car used for the

conveyance of idols, or kept or used for any religious

purpose.

Commentary.

The word ''obscene” is one of considerable ambiguity. In one
sense, Hiram Power’s statue of the Greek Slave, Ruben’s picture of
the Judgment of Paris, and the works of Martial or Catullus, must
be considered as obscene, that is, as capable of exciting sensual
feelings. But it could not be endured that a shopkeeper should be
prosecuted for selling copies of the works just mentioned. 1 conceive
that the word must be limited to those productions, the primary and
palpable result of which is to excite to lust. Whatever may have
been the original object of such writers as Martial or Catullus in their

amatory odes, in the present day they are bought and read as monu-
ments of a classical age. Nor can there be any greater indelicacy

than the delicacy of those who profess to find impropriety in some of

the noblest works of painting and sculpture that have descended to

our times. But, however diflScult it may be to draw the line in words,
the distinction between the two cases will generally be bold enough.
In the language of Cockhurn, C.J., “the test of obscenity is this:

whether the tendency of the matter charged as obscenity is to deprave
and corrupt those whose minds are open to such immoral influences,

and into whose hands a publication of the sort may fall.” Therefore,
where a person was indicted for selling a book called “ The Confes-
sional Unmasked,” showing the depravity of the Romish Priesthood,
the iniquity of the confessional, and the questions put to females in
confession, and it was found that half of the book was grossly obscene,
but that the defendant sold it not for gain, nor for the purpose of
prejudicing good morals, but for the purpose of exposing what he
considered to be the errors of the Church of Rome, a conviction was
supported. The Court held that the immediate motive of the
defendant was not the question. If, in fact, the work was one of

which it was certain “ that it would suggest to the minds of the young
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of either sex, or even to persons of more advanced years, thoughts of
a most impure and libidinous character,” then its sale was a criminal

offence, and it was immaterial that the defendant had in view an
ulterior object which was innocent, or even laudable. The law
assumed that he contemplated those results which would naturally

how from the perusal of the treatise. (Beg. v. Hicklin, L.B. 8 Q.B.

360, 871; Empress v, Indarman, 8 All. 887.) And it makes no
difference that the obscene matter is contained in an accurate account
of a judicial proceeding. (Steele v. Brannan, L.K. 7 C.P. 261.)

298. Whoever has in his possession any such obscene

Having in pos-
book, or Other thin^ as is mentioned in the

_ obscene last preceding section, for the purpose of
for sale or gale, distribution, or public exhibition, Ishall

ex 1 ition.
' punished with imprisonment of either

description for a term which may extend to three months,
or with fine, or with both.

Commentary.

Upon a conviction under ss. 292 or 293, the Court may order the
destruction of all copies of the thing in respect of which the conviction
was obtained. (Grim. P.O., s. 621.)

Obscene acts 294. Whoever, to the * annoyance of
and songs. Others,

(ei) does any obscene act in any public

place, or

(6) sings, recites, or utters any obscene song, ballad, or

words, in or near any public place,

shall be punished with imprisonment of either description

for a term which may extend to three months, or with

fine, or with both. (Act III. of 1895, s. 3.)

Commentary.

The words of this section, which make it necessary that ’the place

should bo public, and that the act should be to the annoyance of

others, seem to point to such open obscenity as would have been a
nuisance at common law.

** It seems an established principle, that whatever openly outrages decency
and is injurious to public morals, is a misdemeanour at common law.” (Beg.

Orunden, 2 Oamp. 90 n.)

According to English law, such an act, even if committed in a
place of public resort, was not indictable if only one person could

have been annoyed by it. (Beg. v. Webb, 1 Den. 838.) But though
the plural word '‘others” is used in this section, it includes the

singular number under s. 9, unless the contrary appears from the
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context. There certainly is no reason why a person who bawls out
an indecent song in a railway carriagOi to the annoyance of a single

lady^ should not be punished for it.

An omnibus is a public place for this purpose (Reg. v. Holmes,
Dears. ‘207

; S.O. 22 L.J.M.C. 122), and so, of course, would a
railway train be, or any other place where a great number of persons
might be affected by the criminal act. (Beg. v. Thallman, 33 L.J.M.C.

59; S.O.L. & C. 326); or a public urinal. (Beg. v. Harris, L.B.
1 aC. 282.)

“ Iq considering whether a particular locality is a public place or not, the
Courts look at it in respect to the manner in which it was used at the time
of the alleged offence. Thus, if a village storehouse to which people resort

for the purchase of goods, or a shop in which medicines are sold, is locked
up at iiiglit, it then ceases to be a public place, though it was such during
the day. And the general principle seems to be, that the place must be one
to which people are at the time privUeged to resort without an invitation.

On the other hand, any place may be made public by a temporary assemblage

;

and the exclusion of a few persons is not alone sufficient to prevent its being
such.” (1 Bishop, 8. 315.)

“A public place is a place where the public go, no matter whether they
have a right to go or not. The right is not the question.** (Per Grove, J.,

Reg. V, Wellard, 14 Q.B.D. 63 at p. 66; Beg. v. Sri Lai, 17 All. 166.)

A charge under s. 292 or s. 294 should be specific as to the words
or representations, alleged to be obscene, and the Magistrate should
expressly state what he finds to have been exhibited, or uttered, so
that the legality ^ of the conviction may be open to examination on
appeal. (Beg. v. Upendronath, 1 Cal. 356.)

294A. Whoever keeps any office, or place, for the purpose

... - of drawing any lottery not authorized by
° Government, shall be punished vvith im-

prisonment of either description for a term
which may extend to six months, or with fine, or with both.

And whoever publishes any proposal to pay any sum, or
to deliver any goods, or to do or forbear doing anything for

the benefit of any person, or any event or contingency
relative or applicable to the drawing of any ticket, lot,

number, or figure in any such lottery, shall be punished with
fine which may extend to one thousand rupees. (Act
XXVII. of 1870, 8. 10.)

Commentary.

See Act XXVII. of 1870, s. 13, ante, note to s. 130.
A lottery is a distribution of prizes by lot or chance. It makes no

difference that the distribution is part of a genuine mercantile trans-
action, provided the chance forms part of the consideration which is

bargained for. Where a dealer sold packets of tea containing one
pound each for 2«. 6d., and each packet contained a coupon entitling

the purchaser of the packet to a prize specified in the coupon, this

was held to be a lottery. .It was admitted that the tea was fair value
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for the money, but the inducement to the purchaser, and what he
actually bought was the tea, coupled with the chance of getting
something of value by way of a prize, but without the least idea what
that prize might be. What the prize might turn out to be was the
result of mere chance or accident. (Taylor v. Smettbn, 11 Q.B.D. 207.)
This decision was followed in what was known as the ** Missing Word
Competition case.” (Barclay v. Pearson [1893], 2 Ch. 154.) A news-
paper proprietor printed in each copy of his paper a paragraph in
which the last word was omitted. Any person who cut out a coupon
annexed to the paper, and sent it in, filling up what he supposed to
be the missing word, and enclosing a shilling, became a competitor.
The whole of the money arising from the shillings was to be divided
among the successful competitors. If the object had been to indicate

the most appropriate word, this would have been an effort of skill. As
the competition was arranged the missing word was one chosen at

random, and the selection of it was a mere matter of chance.

An advertisement of a lottery to be held in Melbourne was published
in a Bombay paper. It was held that the words such lottery,” in
the second clause of the above section, applied to any lottery not
authorized by Government,” and therefore to a lottery in a foreign

country which was not authorized in India, and that an offence

punishable under that clause was committed by the person who
forwarded the notice for publication, and by the newspaper proprietor
who printed it. (Reg. v, Mancherji, 10 Bom. 97.)

“ No charge of an offence punishable under b. 294A, qjiall be entertained
by any Coiit unless the prosecution be instituted by order of, or under
authority from the local Government.” (Act XXVII. of 1870, s. 14; Grim.
Pro. Code, 8. 196.)

CHAPTER XV.

OF OFFENCES BELATING TO BELIGION,

296. Whoever destroys, damages, or defiles any place of

worship, or any object held sacred by any

fil?n^'^a”^iace ^of
persons, with the intention of

worship, with in- thereby insulting the religion of any class

tent to insult the of persons, or with the knowledge that any

dasf class of persons is likely to consider such
destruction, damage, or defilement as an

insult to their religion/ shall be punished with imprison-

ment of either description for a term which may extend to

two years, or with fine, or with both.

Commentary.

The High Court of Allahabad has held that the word object ” in

this section must be an inanimate (^ject, and therefore that
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slatiglitering of a cow, which is held sacred by many Hindus, is not

an offence under s. 295. (Reg. v. Imam Ali, 10 All. 150 ;
acc. Romesh

Chauder v. Him Mondal, 17 Cal. 862. Contra by the Punjab Court

:

Hakim v. Empress, 10 All. 159, note.)

296. Whoever voluntarily causes disturbance to any
assembly lawfully engaged in the perform-

ance of religious worship or religious

ceremonies, shall be punished with im-
prisonment of either description for a term which may
extend to one year, or with fine, or with both.

I

Commentary.

Among Muhammedans there are two sects, one of whom says the
Amen in a low tone, while the other repeats it aloud. A member of
the latter sect entered a mosque belonging to the former, and called

out his Amen in a loud voice, and was convicted under this section.

Mahmood^ J., one of the High Court of Allahabad, was of opinion that
his act was justified under s. 79 as being one directed by the religious

law to which he was subject. The other members of the Court dis-

agreeing with him, ordered the case to be retried, the Magistrate to
have regard to the questions: Whether there was an assembly lawfully
engaged in the performance of religious worship? Whether it was in
fact disturbed by the accused ? And whether the accused intended
to cause disturbance, or to do an act which he knew to be likely to
cause disturbance? (Reg. v. Ramsan, 7 All. 461. See Fusul Karim
V. Haji Mowla, 18 I.A. 69.)

297. Whoever, with intention of wounding the feelings

of any person, or of insulting the religion

of any person, or with the knowledge that
the feelings of any person are likelv to

be wounded, or that the religion of any person is likely

to be insulted thereby, commits any trespass in any place
of worship, or on any place of sepulture, or any place set

apart for the performance of funeral rites, or as a depository
for the remains of the dead, or offers any indignity to any
human corpse, or causes disturbance to any persons assembled
for the performance of funeral ceremonies, shall be punished
with imprisonment of either description for a term which
may extend to one year, or with finp, or with both.

Commentary.

Acts done by a co-owner of property in the exercise of his rights of
property cannot amount to a trespass under the first portion of this
section, unless they amount to an exclusion of the other co-owners
from their rights (re Khaja Mahomed Hamin Khan, 3 Mad. 178).
But it has been laid down, obiter, that a person would be punishable
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under this section, who opposed the performance of funeral ceremonies
by an alleged adopted son, thereby wounding the feelings of the

widow, although the opposition was by way of asserting the invalidity

of the adoption. In the particular case, supposing the adoption to

have been invalid, the widow was the proper person to perform the

funeral rites, and could have done so by proxy. The resistance

therefore by the defendant was purely illegal. (Subramania v, Ven-
kata, 6 Mad. 254, 257.)

A Hindu had sexual intercourse with a woman in an enclosure

surrounding the tomb of a Muhammedan Fakir who was venerated
by some of his co-religionists. The Madras High Court set aside a
conviction under s. 295, as it was not shown that the place was held
sacred by any class of persons

;
” they substituted a conviction under

s. 297, being of opinion that he knew that his act, if detected, would
wound the feelings of the Muhammedan admirers of the Fakir, and
that it was immaterial that he believed that his act would not be
detected. Considering that the Court negatived all intention to

insult any one, and found that the act was committed at 9 p.m., and
that the accused was only detected by mere chance, and had reason-

able ground to suppose he would escape observation, it seems rather

a strong presumption that he knew that any one’s feelings were
likely to be wounded. (Katna Mudali, in re, 10 Mad. 126.)

298. Whoever, witli the deliberate intention of wounding
the religious feelings of any*person, utters

any word or makes any sound in the hearing
of that person, or makes any gesture in the
sight of that person, or places any object
in the sight of that person, shall be punished
with imprisonment of either description for

a term which may extend to one year, or with fine, or with
both.

Uttering words,

etc., with deli-

berate intent to

wound the reli-

gious feelings of

any person.

Commentary.

These sections are of so dangerous a character, that it is most
necessary to bear in mind the general exceptions contained in ss.

76-80. It is clear that a missionary or teacher, Iona, fide pursuing
his calling, could not be indicted for any offence he might give to
others ;

nor, of course, could a Magistrate, who felt it to be his duty
to prevent or interrupt a religious procession ; nor a Municipal Com-
missioner, or Engineer, who dag up a burial ground, or threw down
a temple, in the performance of some public work ; nor a person who
did such an act upon ground which was lawfully his own, whatever
might be the offence given thereby.

The original framers of the Code say, in reference to s. 298 (p.

48)

“ In frtuning this clause we had two objects in view : we wish to allow all

fair latitude to religious discussion, and at the same time* to prevent the
professors of any religion from offering, under the pretext of such discussion,

intentional insults to what is held sacred ^ others. We do not conceive#
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that any person can be justified in wounding with deliberate intention the

religious feelings of his neighbours by words, gesture, or exhibitions. A
warm expression dropped in the heat of controversy, or an argument urged
by a person not for the purpose of insulting and annoying the professors of

a different creed, but in good faith for the purpose of vindicating his own,
will not fall under the definition contained in this clause.’’

Notwithstanding this explanation the complaints against this

section were numerous, not only from the Missionaries, but from the

Company’s Judges, one of whom, Mr. Oiberne, Judge of the Bombay
Sudder Court, says, this clause might, I think, be excluded, for it

almost amounts to a prohibition of preaching the Gospel.” In com-
menting upon these criticisms, the Commissioners quote the above
passage, and go on to say—

‘^We understand these instances to be mentioned as indicative of the

strictness with which the definition is to be construed, so as not to make a
person criminally liable for words, etc., wounding the religious feelings of

another, unless a deliberate intention so to wound liis feelings be unequi-

vocally manifested, as it would be by mere railing and abuse, and by
offensive attacks upon his religion, under the pretext of discussion, without

any argument which an impart^ial arbiter could possibly believe to have been
addressed to him in good faith merely for the purpose of convincing him of

the truth. It is here to be observed, that it is not the impression of the

offended party that is to be admitted to decide whether the words uttered

deserve to be considered as insulting, and whether they were uttered with

the deliberate intention of insulting; these are points to be determined
upon cool and cal» consideration of the circumstances by the Judge. The
iutention to wound must be deliberate^ that is, not conceived on the sudden
in the course of discussion, but premeditated. It must appear, not only that

the party, being engaged in a discussion with another on the subject of the

religion professed by that other, in the course of the argument consciously

used words likely to wound his religious feelings, but that he entered into

the discussion with deliberate purpose of so offending him. In other places

in the Code, a party is held guilty if he causes a certain effect, the causing

of which is an offence, intending to cause that effect, or knowing that his act

was nicely to cause it. Here, there is a marked difference; although the

party uttering offensive words might be conscious at the moment of uttering

them that they were likely to wound the feelings of his audience, yet if it

were apparent be uttered them on the spur of the occasion, in good faith,

simply to further his argument—that he did not take advantage of the

occasion to utter them in pursuance of deliberate purpose to offend—he
would not, we think, be liable to conviction under s. 298. If, however, a
party were to force himself upon the attention of another, addressing to him,

an involuntary hearer, an insulting invective against his religion, he would,

we conceive, fall under the definition, for the reasonable inference from his

conduct would be, that he had a deliberate iutention of wounding the

religious feelings of his hearer.” (Second Report, 1847, s. 252.)

I have thought it important to give the above extracts at consider-

able length, as showing what was really meant by those to whom wo
are indebted for this claitse. At the same time I cannot but feel most
apprehensive of the effect of a section which requires so much
explanation, and is susceptible of so many refined distinctions.
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CHAPTER XVI.

OP OFFENCES AFFECTING THE HUMAN BODY.

For commentary on this chapter, see Part II., Chapters IX. and
X., and special references to the following sections.

Op Offences affecting Life.

299. Whoever causes death by doin^ an act with the

intention of causing death, or with the

intention of causing such bodily injury as

is likely to cause death, or with the know-
ledge that he is likely by such act to cause death, commits
the offence of culpable homicide.

Illustrations.

(a) A lays sticks and turf over a pit with the intention of thereby
causing death, or with the knowledge that death is likely to be
thereby caused. Z, believing the ground to be firm, treads on it, falls

in, and is killed. A has committed the offence of culpable homicide.

(h) A knows Z to be behind a bush. B does not know it. A,
intending to cause, or knowing it to be likely to cause Z’s death,
induces B to fire at the bush. B fires and kills Z. Here B may be
guilty of no offence; but A has committed the offence of culpable
homicide.

(c) A, by shooting at a fowl with intent to kill and steal it, kills B,
who is behind a bush; A not knowing that he was there. Here,
although A was doing an unlawful act, he was not guilty of culpable
homicide, as he did not intend to kill B, or to cause death by doing
an act that ho knew was likely to cause death.

For commentary on ss. 299 and 300, see Part II., ss, 399-430.

Explanation 1.—A person who causes bodily injury to

another who is labouring under a disorder, disease, or bodily
infirmity, and thereby accelerates the death of that other,
shall be deemed to liave caused his death.

For commentary on Explanation 1, see Part II., p. 407.

Explanation 2.—Where death is caused by bodily injury,
the person who causes such bodily injury shall be deemed
to have caused the death, although by resorting to proper
remedies and skilful treatment the death might have been
prevented.

For commentary on Explanation 2, ijpe Part II., s. 408. •
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Explanation 3.—The causing of the death of a child in the
mother’s womb is not homicide. But it may amount to

culpable homicide to cause the death of a living child if

any part of that child has been brought forth, though the
child may not have breathed or been completely born.

For commentary on Explanation 3, see Part II., ss. 401, 402.

300. Except in the cases hereinafter excepted, culpable

Murder
homicide is murder, if the act by which the

^ ®
' death is caused is done with the intention

of causing death, or

—

27hdly.—If it is done with the intention of causing such
bodily injury as the offender knows to be likely to cause

the death of the person to whom the harm is caused, or

—

^rdly.—If it is done with the intention of causing bodily

injury to any person, and the bodily injury intended to be
inflicted is suflScient in the ordinary course of nature to

^ause death, or

—

4dhly,—If the person committing the act knows that it

is so imminently dangerous that it must, in all probability,

cause death, or such bodily injury as is likely to cause

death, and commits such act without any excuse for incur-

ring the risk of causing death or such injury as aforesaid.

IllustraUons.

() A shoots Z with the intention of killing him. Z dies in conse-
’quence. A commits murder.

() A, knowing that Z is labouring under such a disease that a blow
is likely to cause his death, strikes him with intention of causing
bodily injury. Z dies in consequence of the blow. A is guilty of
murder, although the blow might not have been sufficient in the
ordinary course of nature to cause the death of a person in a sound
state of health. But if A, not knowing that Z is labouring under any
dipease, gives him such a blow as would not in the ordinary course of
nature kill a person in a sound state of health, here A, although he
may intend to cause bodily injury, is not guilty of murder if he did
not intend to cause death, or such bodily injury as in the ordinary
course of nature would cause death.

r

(c) A intentionally gives Z a sword-cut or club-wound sufficient to
cause the death of a man in the ordinary course of nature. Z dies in
consequence. Here, A is guilty of murder, although he may not have
intended to cause Z’s death.

(d) A, without any excuse, fires a loaded cannon into a crowd of
persons and kills one of them. A is guilty of murder, although he
may not have had a premeditated design to kill any particular
individual.
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Exception 1.—Culpable homicide is not murder, if the

When culpable offender, whilst deprived of the power of

homicide is not self-control by grave and sudden provoca-
murder. tion, causes the death of the person who
gave the provocation, or causes the death of any other

person by mistake or accident.

The above exception is subject to the following pro-

visos :

—

First.—That the provocation is not sought, or voluntarily

provoked, by the offender as an excuse for killing or doing

harm to any person.

Secondly.—That the provocation is not given by anything

done in obedience to the law, or by a public servant in the

lawful exercise of the powers of such public servant.

Thirdly.—That the provocation is not given by anything
done in the lawful exercise of the right of private defence.

Explanation.—Whether the provocation was grave and
sudden enough to prevent the offence frcftn amounting to

murder is a question of fact.

Illustrations.

(a) A, under the influence of passion excited by a provocation given
by Z, intentionally kills Y, Z’s child. This is murder, inasmuch as the
provocation was not given by the child, and the death of the child was
not cansed by accident or misfortune in doing an act caused by the
provocation.

Y gives grave and sudden provocation to A. A, on this provo-
cation, fires a pistol at Y, neither intending nor knowing himself to be
likely to kill Z who is near him but out of sight. A kills Z. Here A
has not committed murder, but merely culpable homicide.

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden
and violent passion by the arrest, and kills Z. This is murder, inas-
much as the provocation was given by a thing done by a public servant
in the exercise of his powers.

(d) A appears as a witn^s before Z, a Magistrate. Z says that he
does not believe a word of A*s deposition, and that A has perjured
himself. A is moved to sudden passion by these words, and kills Z.
This is murder.

(e) A attempts to pull Z’s nose. Z, in the exercise of the right of
private defence, lays hold of A to prevent him from doing so. A is

moved to sudden and violent passion in consequence, and kills Z.
This is murder, inasmuch as the provocation was given by a thing
done in the exercise of the right of private defence.
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(/) Z strikes B. B is by this provocation excited to violent rage.

A, a bystander, intending to take advantage of B’s rage and to cause

liim to kill Z, puts a knife into B’s hand for that purpose. B kills Z
with the knife. Here B may have committed only culpable homicidej.

but A is guilty of murder.

For commentary on Exception 1, see Part II., ss. 415-420.

Exception 2.—Culpable homicide is not murder, if the

offender, in the exercise in good faith of the right of private

defence of person or property, exceeds the power given to

him bylaw, and causes the death of the person against

whom he is exercising such right of defence, without pre-

meditation, and without any intention of doing more harm
than is necessary for the purpose of such offence.

Illustration,

Z attempts to horsewhip A, not in such a manner as to cause
grievous hurt to A. A draws out a pistol, Z persists in the assault.

A believing in good faith that he can by no other means prevent
himself from being horsewhipped, shoots Z dead. A has not committed
miurder, but only culpable homicide.

Exception 3.—-’Culpable homicide is not murder, if the
offender, being a public servant, or aiding a public servant

acting for the advancement of public justice, exceeds the
powers given to him by law and causes death by doing an
act which he, in good faith, believes to be lawful and
necessary for the due discharge of his duty as such public

servant, and without ill-will towards the person whose death
is caused.

For commentary on Exceptions 2, 3, see Part IL, s. 421.

Exception 4.—Culpable homicide is not murder, if it is

committed without premeditation in a sudden fight in the
heat of passion upon a sudden quarrel, and without the
offender iiaving taken undue advantage, or acted in a cruel
or unusual manner.

Explanation .—It is immaterial in such cases which party
offers the provocation or commits th© first assault.

For commentary on Exception 4, see Part n., s. 422.

Exception 5.—Culpable homicide is not murder, when the
person whose death is caused, being above the age of
eighteen years, suffers death or takes the risk of death with
his own consent.
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Illustration,

A, by instigation, yoluntarily causes Z, a person under eighteen
years of age, to commit suicide. Here, on account of Z’s youth, he
was incapable of giving consent to his own death; A has therefore
.abetted murder.

For commentary on Exception 5, see Part II., ss. 423-427.

301. If a person, by doing anything which he intends or

knows to be likely to cause death, commits

oide by causingThe'
Culpable homicide, by causing the death of

death of a person any person whose death he neither intends,

other than the per- nor knows himself to be likely, to cause,
son whose death culpable homicide committed by the
was intended. j

offender is of the description oi which it

would have been, if he had caused the death of the person

whose death he intended or knew himself to be likely to

cause.

For commentary on s. 301, see Part IL, s, 428.

Punishment for

murder.

302. Whoever commits murder shall be
lunished with death, or transportation for

ife, and shall also be liable to fine.

Commentary.
On a conviction for murder, one or other of the two punishments

stated in s. 302 must be awarded. The only discretion allowed to the
Judge is to determine which of the two should be awarded, regard
being had to the circumstances of the particular case. (Dewan Singh
V. Keg., 22 Cal. 805.)

It is hardly necessary to observe that no Statute of Limitations
exists in criminal law. But where prisoners were convicted of murders
committed 19 and 13 years ago, the Court remitted the extreme
penalty of the law, considering that it was not called for as a public
example. (Mad. F.U. 196 of 1851 ; 226 of 1852.)

As to finding a verdict of manslaughter, or of any minor offence,

where the facts charged as murder do not make out that offence, see
-Cr. P. C., 8. 238.

A person who unintentionally commits murder in a dacoity may
•be punished under s. 396, but he cannot be separately convicted of
murder under s. 302, and of dacoity under b. 396. (Reg. v, Rughoo,
Suth., January-July, 1864, Cr. 39.)

Punishment for 303. Whoever, being under sentence of
jnurder by a life- transportation for life, commits murder,
convict. shall be punished with death.

304. Whoever commits culpable homicide not amounting

Punishment for
murder shall be punished with trans-

cuipabie homicide portatiou for life, or imprisonment of either
not amounting to description for a term which may extend

to ten years, and ghall also be liable to fine,
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if the act by which the death is caused is done with the

intention of causing death, or of causing such bodily injury

as is likely to cause death ;
or with imprisonment of either

description for a term which may extend to ten years, or

with fine, or with both, if the act is done with the know-

ledge that it is likely to cause death, but without any

intention to cause death, or to cause such bodily injury as

is likely to cause death.

304A.. Whoever causes the death of any person, by doing

any rash or negligent act not amounting
Causing death

culpable homicide, shall be punished with
by negligence.

imprisonment of either description for a

term which may extend to two years, or with tine, or with

both. (Act XXVII. of 1870, s. 12.)

For commentary on s. 304A, see Part II., ss. 431-434.

306. If any person under eighteen years of age, any

Abetment of person, any delirious person, any

suicide of child or idiot, or any person in a state of intoxi-
insane person. cation, commits suicide, whoever abets the

commission of such suicide, shall be punished with death or

transportation for life, or imprisonment for a term not

exceeding ten years, and shall also be liable to fine.

306. If any person commits suicide, whoever abets the

commission of such suicide shall be punished

suicide^
with imprisonment of either description for

a term which may extend to ten years, and

shall also be liable to fine.

For commentary on ss. 305, 306, sec Part II., s. 435.

307. Whoever does any act with such intention, or know-

ledge, and under such circumstances that if

Attempt to he by that act caused death he would be
murder.

guilty of murder, shall be punished with

imprisonment of either description for a term which may
extend to ten years, and shall also be liable to fine ;

and if

hurt is caused to any person by such act, the ofiender shall

be liable either to transportation for life, or to such punish-

ment as is hereinbefore mentioned.

When any person ofi'ending under this section is under
sentence of transportation for life, he may,

(Act XXVII. of 1870, s. 11.)
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Ulustrations*

(a) A shoots at Z with intent to kill him, under snch circumstances
that, if death ensued, A would be guilty of murder. A is liable to
punishment under this section.

(&) A, with the intention of causing the death of a child of tender
years, exposes it in a desert place. A has committed the offence

defined by this section, though the death of the child does not
ensue.

(c) A, intending to murder Z, buys a gun and loads it. A has not
yet committed the offence. A fires the gun at Z. He has committed
the offence defined in this section ; and if by such firing he wounds Z,
he is liable to the punishment provided by the latter part of . this
section.

(d) A, intending to murder Z by poison, purchases poison and mixes
the same with food which remains in A’s keeping

; A has not yet com-
mitted the offence defined in this section. A places the food on Z’s

table, or delivers it to Z*s servants to place it on Z’s table. A has
committed the offence defined in this section.

For commentary on ss. 307-309, see Part IL, ss. 436-440.

308.

Whoever does any act with such intention, or know-

Attempt to ledge, and under such circumstances that,

commit ^culpable if he by that act caused death, he would be
homicide. guilty of Culpable homicide not amounting

to murder, shall be punished with imprisonment of either

description for a term which may extend to three years, or

with fine, or with both ;
and if hurt is caused to any person

by such act, shall be punished with imprisonment of either

description for a term which may extend to seven years, or

with fine, or with both.

Illustration.

A, on grave and sudden provocation, fires a pistol at Z, under such
circumstances that, if he thereby caused death, he would be guilty of

culpable homicide not amounting to murder. A has committed the

offence defined in this section.

309. Whoever attempts to commit suicide, and does any
act towards the commission of such offence,

commUsu^icide
punishcd with simple imprisonment

commi 8 1
.

{qy €L term which may extend to one year,

or with fine, or with both. (Act VIII. of 1882, s. 7.)

310. Whoever at any time, after the passing of this Act,
shall have been habitually associated with
any other or others for the purpose of com-

mitting robbery or child stealing by means of, or accom-
panied with, murder, is a Thug.
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311.

Whoever is a Thu^ shall be punished with trans-

portation for life, and shall also be liable

to fine.
Punishment.

As to the jurisdiction over Thugs, see Cr. P. 181.

Of the causing of Miscarihagb, of Injuries to unborn
Children, of the Exposure of Infants, and of the
Concealment of Births.

For commentary on ss. 312-314, see Part ll., ss. 441-443.

312. Whoever voluntarily causes a woman with child to

miscarry shall, if such miscarriage be not
Causing miscar- caused in good faith for the purpose of

^^**1^^*

^ ^
saving the life of the woman, be punished

with imprisonment of either description for a term which
may extend to three years, or with fine, or with both ; and,
if the woman be quick with child, shall be punished with
imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.

Explanation.^A woman who causes herself to miscarry
is within the meaning of this section,

313. Whoever commits the offence defined in the last

Causing mis- preceding section without the consent of
carriage without the woman, whether the woman is quick
woman’s consent.

^
child 01 not, shall be punished with

transportation for life, or with imprisonment of either

description for a term which may extend to ten years, and
shall also be liable to fine.

314.

Whoever, with intent to cause the miscarriage of

Ts j t. a woman with child, does any act which
Death caused by j xu i* v ii i.

an act done with causes the death ot such woman, shall be
intent to cause punished with imprisonment of either de-
miscarriage.

scription for a term which may extend to

ten years, and shall also be liable to fine
;
and if the act

If act done with* done without thq consent of the woman,
out woman’s con- shall be punished either with transpor-

tation for life, or with the punishment
above-mentioned.

Explanation .—It is not essential to this offence that the

offender should know that the act is likely to cause death.
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Act done with
intent to prevent
a child being born
alive or to cause it

to die after birth.

316.

Whoever, before the birth of any child, does any act

with the intention of thereby preventing

that child from being born alive, or causing

it to die after its birth, and does by such

act prevent that child from being born

aliv.e, or causes it to die after its birth,

shall, if such act be not caused in good faith for the purpose
of saving the life of the mother, be punished with imprison-

ment of either description for a term which may extend to

ten years, or with fine, or with both.

For commentary on ss. 315, 316, see Part II., s. 444.

316. Whoever does any act under such circumstances

that, if he thereby caused death, he would

be guilty of culpable homicide, and does by
such act cause the death of a quick unborn

child, shall be punished with imprisonment

of either description for a term which may
extend to ten years, and shall also be liable to fine.

vausiu^ death
of a quick unborn
child by an act

amounting to cul-

pable homicide.

Illustration,

A, knowing that he is likely to cause the death of a pregnant
woman, does an act which, if it caused the death of the woman, would
amount to culpable homicide. The woman is injured, but does not
die, but the death of an unborn quick child with which she is

prejmant is thereby caused. A is guilty of the offence defined in this

section.

317. Whoever, being the father or mother of a child

under the age of twelve years, or having

the care of such child, shall expose or leave

such child in any place with the intention

of wholly abandoning such child, shall be

punished with imprisonment of either de-

scription for a term which may extend to

seven years, or with fine, or with both.

Explanation,—This section is not intended to prevent the

trial of the offender for murder or culpable homicide as

the case may be, if the child die in consequence of the

exposure.
^

For commentary on s. 317, see Part 11., s. 445.

318. Whoever, by secretly burying or otherwise disposing

Concealment of of the deau body of a child, whether such
irth by secret die- child die before or after or during its birth,
opal of dead body,

intentionally conceals, or endeavours to

Exposure and
abandonment of a

child under twelve

years by parent
or persons having
oare of it.
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conceal, the birth of such child, shall be punished with
imprisonment of either description for a term which may
extend to two years, or with fine, or with both

For commentary on s. 318, see Part II., ss. 446, 447.

Of Hurt.

319.

Whoever causes bodily pain, disease, or infirmity

Hurt. to any person is said to cause hurt.

Grievous hurt.

320.

The following kinds of hurts only

are designated as ‘‘ grievous ” :

—

First—^Emasculation.

Secondly.—Permanent privation of the sight of either eye.

Thirdly.—Permanent privation of the hearing of either

ear.

Fourthly,—Privation of any member or joint.

Fifthly.—Destruction, or permanent impairing, of the
powers of any pember or joint.

Sixthly.—Permanent disfiguration of the head or face.

Seventhly.—Fracture or dislocation of a bone or tooth.

Eighthly.—Any hurt which endangers life, or which causes

the sufferer to be, during the space of twenty days, in severe

bodily pain, or unable to follow his ordinary pursuits.

Commentary.

For commentary on ss. 319, 320, see Part II., s. 398.

Where a man was so much injured that he had to go to hospital, but
left it perfectly cured on the twentieth day after the hurt, it was held
that this day would count as one of the twenty days during which he
had been unable to follow his ordinary pursuits. (Reg. v. Shaik
Bahadur, Scotland, G.J., 2nd Madras Sessions, 1862.) Remaining in
hospital is evidence from which it may be inferred that a man was
unable to follow his ordinary pursuits, but it is not of itself conclusive
evidence. (Reg. v, Vasta Chela, 19 Bom. 247.)

321.

Whoever does any act with'the intention of thereby
causing hurt to any person, or with the

cati.inV'hurt?'^^
knowledge that he is likely thereby to

cause hurt to any nerson, and does thereby
cause hurt to any person, is said voluntarily to cause
hurt.



Secs. 318-824.] VOLUNTARILY CAUSING HURT. 155
322.

WKoever voluntarily causes hurt, if the hurt which

Voluntarily intends to cause, or knows himself to
causing grievous be likely to cause, is grievous hurt, and if

the hurt which he causes is grievous hurt,

is said voluntarily to cause grievous hurt.”

Explanation.—A person is not said voluntarily to cause
grievous hurt except when he both causes grievous hurt,

and intends, or knows himself to be likely, to cause grievous
hurt. But he is said voluntarily to cause grievous hurt if,

intending or knowing himself to be likely to cause grievous
hurt of one kind, he actually causes grievous hurt of another
kind.

Illustration.

A intending, or knowing himself to be likely, permanently to

disfigure Z’s face, gives Z a blow which does not permanently disfigure

Z’s face, but which causes Z to suffer severe bodily pain for the space
of twenty days. A has voluntarily caused grievous hurt.

For commentary on s. 322, see Part II., ss. 398, 398A.

323.

Whoever, except in the case provided for by sec-

Punishment for tion 334, voluntarily causes hurt, shall be
voluntarily cans- punished with imprisonment of either de-
ing hurt. scription for a term which may extend to

one year, or with fine, which may extend to one thousand
rupees, or with both.

Commentary.

See as to the summary jurisdiction of the Magistrates of the district

over this offence. Grim. P. C., s. 260.

324.

Whoever, except in the case provided for by section

Voiunta ii
voluntarily causes hurt by means of

causing^ hurt by any instrument for shooting, stabbing, or

dangerous weapons Cutting, or any instrument which, used as a
or naeans. weapou of offence, is likely to cause death,

or by means of fire or any heated substance, or by means of

any poison or any corrosive substance, or by means of any
explosive substance, or by means of any substance which it

is deleterious to the human body to inhale, to swallow, or

to receive into the blood, or by means of any animal, shall

be punished with imprisonment of either description for a

term which may extend to three years, or with tine, or with

both.
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Commentary,

A substance which, if administered in small quantities is not dele-

terious, will be deleterious if administered in such a quantity as to be
dangerous to life, and causing hurt by so administering it, will be
punishable under this section. (See Reg. v. Cramp, 5 Q.B.D. 307.)

Firing into a crowd with intent to wound some one, supports an
indictment which alleges an intent to wound the person who was
actually injured. (Reg. v, Fretwell, 33 L.J.M.C. 128; S.C. L. & C.

443.)

It is, of course, not necessary for a conviction under this section

that the manner in which the weapon has in fact been used should be
likely to cause death. That such a misconception has actually occurred
is the only reason why I quote authority to guard against its occurring
again. (7 Mad. H.C., App. xi.)

326. Whoever, except in the case provided for by section

Punishment for 335, Voluntarily causes grievous hurt, shall

voluntarily caus- be punished with imprisonment of either
ing grievous hurt, description for a term which may extend to

seven years, and shall also be liable to fine.

326. Whoever, except in the case provided for by section

,, , . 335, voluntarily causes grievous hurt by

causing grievous means ot any instrument lor shooting, stab-
hurt by dangerous bing, or cutting, or any instrument which,
weapons or means, gg ^ Weapon of offence, is likely to

cause death, or by means of fire or any heated substance,

or by means of any poison or any corrosive substance, or

by means of any explosive substance, or by means of any
substance which it is deleterious to the human body to

inhale, to swallow, or to receive into the blood, or by means
of any animal, shall be punished with transportation for lite,

or with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.

327. Whoever voluntarily causes hurt for the purpose of

Voiu ta ii
extorting from the sufferer, or from any

causing \urt to persoQ interested in the sufferer, any pro-
extort property or perty or Valuable security, or of constraining

sufferer or any person interested in such
sufferer to do anything which is illegal, or

which may facilitate the commission of an offence (see s. 40,
ante, p. 13), shall be punished with imprisonment of either
description for a term which may extend to ten years, and
shall also be liable to fine.
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328. Whoever administers to, or causes to be taken b}',

Causing hart by
Stupefying,

...3aii8 of poison, intoxicatiDg, OF unwholesome drug or other
etc., with intent to thing, with intent to cause hurt to such
commit offence.

person, OF with intent to commit or facilitate

the commission of any offence (see s. 40, ante, p. 13), or

knowing it to be likely that he will thereby cause hurt, shall

be punished with imprisonment of either description for a

term which may extend to ten years, and shall also be
liable to fine.

Commentary.

A man placed in his toddy pots juice of the milk bush, knowing
that if taken by a human being it would cause injury, and with the

intention of detecting an unknown thief who was in the habit of

stealing his toddy. The toddy was drunk by some soldiers who
purchased it from an unknown vendor. Held that he was rightly

convicted under this section of “ causing to be taken an unwholesome
thing.” (Iteg. v. Dhania, 5 Bora. H.C. C.C. 59.)

In a case under a similar English Statute, where it appeared that

the prisoner had administered a drug to a female with intent to excito

her sexual passions, in order that he might have connection with her,

the conviction was affirmed. (Reg. v. Wilkins, 31 LTJ.M.O. 72 ;
S.C.

L. & C. 89.) But the offence of administering a drug is not committed
where the accused has merely procured the drug at the request of
another, who took it herself, although the drug was given to her with
the knowledge that it would be taken, and for that purpose. (Reg.
V, Frctwell, 31 L.J.M.C. 145; S.C. L. & C. 161.) Nor, as I conceive,
could it be said under such circumstances that the accused had caused
it to be taken. Romeo might have been indicted under this section,

but not the Apothecary.
The words other thing must be read “ other unwholesome thing.”

Hence, administering a substance, as to whose nature no evidence was
given, which was intended to act as a charm, was held to be no offence.

(Reg. V. Jotee Ghoraee, 1 Suth. Or. 7.) To administer a deleterious
drug where life is not endangered, is to commit an offence under this
section. (Reg. v, Joy Gopal, 4 Suth. Cr. 4.)

329. Whoever voluntarily causes grievous hurt, for the
purpose of extorting from the sufferer, or
from any person interested in the sufferer,

any property or valuable security, or of
constrainihg the sufferer or any person in-

terested in such sufferer to do anything
which is illegal, or which may facilitate the

commission of an offence (see s. 40, ante, p. 13), shall be
punished with transportation for life, or imprisonment of
either description for a term which may extend to ten years,
and shall also be liable to fine.

Voluntarily
causing grievous

hurt to extort pro-

perty, or to con-

titrain to an illegal

act.
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330. Whoever voluntarily causes hurt for the purpose of

extorting from the sufferer, or from any
Voluntarily person interested in the sufferer, any con-

extort confession, fession 01 mj information which may lead
or to compel re- to the detection of an ^flFence (see s. 40,
* ante, p. 13), or misconduct, or for the purpose

of constraining the sufferer, or any person
interested in the sufferer, to restore or to cause the restora-

tion of any property or valuable security, or to satisfy any
claim or demand, or to give information which may lead

to the restoration of any property or valuable security, shall

be punished with imprisonment of either description for

a term which may extend to seven years, and shall also be
liable to fine.

Hlvxtratiom,

(a) A, a Police officer, tortures B in order to induce Z to confess
that he had committed a crime. A is guilty of an offence under this

section.

(J) A, a Police officer, tortures B to induce him to point out where
certain stolen property is deposited. A is guilty of an offence under
this section. ®

(c) A, a Kevenue officer, tortures B in order to compel him to pay
certain arrears of revenue due from Z. A is guilty of an offence under
this section.

(d) A, a Zemindar, tortures a ryot in order to compel him to pay
his rent. A is guilty of an offence under this section.

Commentary.
The confession must be of some offence, or misconduct, under the

Code. Hence the extortion of a confession of witchcraft could not fall

under this section. (Reg. v. Baboo Mundu, 18 Suth. Cr. 23.) It is

immaterial whether the offence, or misconduct, have been committed.
(Reg. V- Nim Chand Mookerjee, 20, Suth. Cr. 41.)

The Madras High Court has ruled that the demand ” in the latter
part of the section must relate to property, and that a man was not
punishable under this section who caused hurt to his wife, to constrain
her to obey his demand that she should return to her house. (Reg.

Ella Boyan, 11 Mad. 257.)

331. Whoever voluntarily causes grievous hurt for the

Voiuntarii P^^pose of extorting from the sufferer, or

causing^^^grievous P^rsou interested in the sufferer,

hui’t to extort con- any confession or any information which
fession, or to com- jjjay ^o the detection of an offence (see

property. 8* ’v, ante, p. lo), OF misconduct, or for the
purpose of constraining the sufferer, or any
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person interested in the sufferer, to restore or to cause the
restoration of any property or valuable security, or to satisfy

any claim or demand, or to give information which may lead
to the restoration of any property or valuable security, shall

be punished with imprisonment of either description for a
term which may extend to ten years, and shall also be liable

to fine.

332.

Whoever voluntarily causes hurt to any person being
, a public servant in the discharge of his duty

causing hurt to as such public Servant, or with intent to
deter public ser- prevent or deter that person or any other
vant from his duty, public servant from discharging his duty as

such public servant, or in consequence of anything done
or attempted to be done by that person in the lawful dis-

charge of his duty as such public servant, shall be punished

with imprisonment of either description for a term which
may extend to three years, or with fine, or with both.

333.

Whoever voluntarily causes grievous hurt to any

.j
person being a public servant in the dis-

causing^° grievous charge of his duty as such pliblic servant,

hurt to deter pub- or with intent to prevent or deter that

Msd^ut^^^^
person or any other public servant from

^
discharging his duty as such public servant,

or in consequence of anything done or attempted to be

done by that person in the lawful discharge of his duty
as such public servant, shall be punished with imprisonment
of either description for a term which may extend to ten

years, and shall also be liable to fine.

334.

Whoever voluntarily causes hurt on grave and sudden

Voluntarily provocation, if he neither intends nor knows
causing hurt on himself to be likely to cause hurt to any
provocation. pcrson other than the person who gave the
provocation, shall be punished with imprisonment of either

description for a term which may extend to one month, or
with fine, which may extend to five hundred rupees, or with
both. •

335.

Whoever voluntarily (Act VIII. of 1882, s. 8) causes

Causing griev- gricvous hurt on grave and sudden provo-
cus hurt on pro- cation, if he neither intends nor knows him-
vocation. Self to be likely to cause grievous hurt to

any person other than the person who gave the provocation,

shall be punished with imprisonment of either description
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for a term which may extend to four years, or with fine,

which may extend to two thousand rupees, or with both.

Explanation.—^The last two sections are subject to the

same provisos as Exception 1, section 300.

336. Whoever does any act so rashly or negligently as to
endanger human life or the personal safety

of others, shall be punished with imprison-

ment of either description for a term which
may extend to three months, or with fine,

which may extend to two hundred and fifty

rupees, or with both.

For commentary on ss. 336, 337, see Part IL, s. 431.

Punishment for

act which en-

dangers life or the

personal safety of

others.

337. Whoever causes hurt to any person by doing any

Causing hurt by
rashly or negligently as to endanger

human life, or the personal safety of others,

shall be punished with imprisonment of

either description for a term which may
extend to six months, or with fine, which

may extend to five hundred rupees, or with both.

an act which en-

dangers life or the

personal safety of

others. «

338. Whoever causes grievous hurt to any person by
doing any act so rashly or negligently as

to endanger human life, or the personal

safety of others, shall be punished with im-
prisonment of either description for a
term which may extend to two years, or
with fine, which may extend to one thousand

rupees, or with both.

Causing griev-

ous hurt bv an act

which endangers

life or the per-

sonal safety of
others.

Wrongful Eestraint and Wrongful Confinement.

339. Whoever voluntarily obstructs any person so as to
prevent that person from proceeding in
any direction in .which that person has a>

right to proceed, is said wrongfully to re-
strain that person.

Exception.—The obstruction of a private way over land
or water, which a person in good faith believes himself to
have a lawful right to obstruct, is not an offence within the
meaning of this section.
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lllmtration,

A obstructs a path along which Z has a right to pass, A not

believiog in good faith that he has a right to stop the path. Z is

thereby prevented from passing. A wrongfully restrains Z.

340. Whoever wrongfiilly restrains any person in such

a manner as to prevent that person from
Wrongful con- proceeding beyond certain circumscribing*

inement.
limits, is saia wrongfully to confine

that person.

lllustratiom,

(a) A causes Z to go within a walled space, and locks Z in. Z is

thus prevented from proceeding in any direction beyond the circum-
scribing line of wall. A wrongfully confines Z.

(li) A places men with firearms at the outlets of a building, and
tells Z that they will fire at Z if Z attempts to leave the building. A
wrongfully confines Z.

Commentary.

Whore a Superintendent of Police illegally wrote a letter to a person
directing him to present himself before a Magistrate, and sent two
Constables to accompany him, and prevent him from speaking with
any one, this was held to constitute a wrongful impfisonment at Civil

Jaw, and, of course, would have been a wrongful confinement under
the above section. The Court said :

—

is manifestly not necessary to constitute imprisonment that there
should be a continuous application of superior physical force. In the felici-

tous language of Mr. Justice Cderidge, *itis one part of the definition of
freedom to be able to go withersoever one pleases, but imprisonment is

something more than the loss of this power; it includes the notion of
restraint within some limits defined by will or power exterior to our own.’
(Bird V. Jones, 7 Q.B. 742.) It is quite clear, therefore, that the retaining
of a person in a particular place, or the compelling him to go in a particular
•direction, by force of an exterior will, overpowering or suppressing in any
way his own voluntary action, is an imprisonment on the part of him who
exercises that exterior will.” (Farankusam v, Stuart, 2 Mad. H. C. 396.)

And, so, it has been held, that a Police officer who detains a person
for one single hour, except upon some reasonable ground justified by
all the circumstances of the case, is guilty of wrongful confinement,
and that he is not protected by s. 152 of the Grim. P. 0., Act XXV. of
1861 ; s. 124 of Act X. of 1872 ;

s. 61 of the present Code, which
authorizes an officer to detain an accused person for 24 hours
without sending him before a Magistrate. (Reg. v. Suprosunno, 6
Sutb. Or. 88.) It is no defence to a charge under this section that the
defendant acted bond fide, and without malice, and in the belief that
the circumstances justified his act. (Dhania v. Clifford, 13 ^m. 376).

A person, who puts in motion a ministerial officer who confiaes
another, will be guilty of the wrongful confinement, according as the
confinement was his act, or that of the officer. If he states his case
to the officer, who thereupon arrests the complainant, this may be
a wrongful confinement by the officer, but will not be such by the

• M •
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informant, even though the latter signs the charge sheet. (Griogham
V, Willey, 4 H. & N. 296 ;

S.O. 28 L.J. Ex. 243.) If the Police oflScer

absolutely refuses to take the person into custody, unless the infonnaut

desires him to do so, then the informant will be guilty of the wrongful
confinement, if any such there is. But when the person states his case

to a judicial oflScer, who thereupon, acting on his own judgment, com-
mits the accused to prison, the informant may be guilty ot a malicious

charge under s. 211, but not of wrongful confinement. (Austin v.

Dowling, L.R. 6 C.P. 634.) Where a Village Magistrate and Kumum
officially ordered certain persons, who had resisted the detention of

animals caught trespassing, to be arrested, they and the Constables

who obeyed them were held to have been rightly convicted of wrongful
confinement. (5 Mad. H. C., App. xxiv.)

A Police officer, who without warrant arrests a person on a charge

of having committed an offence out of British India, with a view to

handing him over to the authorities of the foreign state, commits a

wrongful act, which is punishable under s. 342 (re Mukund, 19
Bom. 72.)

341. Whoever wrongfully restrains any person shall be
punished with simple imprisonment for a

Punishment for ^erm which may extend to one month, or
wrongful restraint. r* xjxi? i.

With fine, which may extend to five hundred
rupees, or with both.

«

342. Whoever wrongfully confines any person shall bo

Punishment for
punished with imprisonment of either de-

wrongful confine- scription for a term which may extend to

one year, or with fine, which may extend to

one thousand rupees, or with both.

343. Whoever wrongfully confines any person for three

Wrongful con- days or more shall be punished with im-
fineraent for three prisonment of either description for a term
or more days. which may extend to two years, and shall

also be liable to fine.

344. Whoever wrongfully confines any person for ten

Wrongful con- o** punished with im-
finement for ten piisonment of either description for a term
or more days. which may extend to three years, and shall

also be liable to fine.
m

345.

Whoever keeps aaj person in wrongful confine-

ment, knowing that a writ for the lil^ration

of that person has been duly issued, shall be
punished with imprisonment of either de-
scription for a term which may extend to
turn years, in addition to any term of im-

Wrongful con-

finement of person

for whose libera-

tion a writ has

been issued.
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prisonment to which he may be liable under any other

section of this Code.

346. Whoever wrongfully confines any person in such

™ manner as to indicate an intention that the

Jinem^nt insecTel confinement of such person may not be

known to any person interested in the person

so confined^ or to any public servant, or that the pletce of

such confinement may not be known to or discovered by any
such person or public servant as hereinbefore mentioned,

shall be punished with imprisonment of either description

for a term which may extend to two years, in addition to

any other punishment to which he may be liable for such
wrongful confinement

Commentary.
Under this section, as in all others, whose essence consists in the

existence of a particular intention in the mind of the accused, such
intention must be strictly made out. (Empress v, Sreenath Banerjee,
9 Cal. 221.)

Wrongful con-

finement for the

purpose of extort-

ing property, or

constraining to an
illegal act.

847. Whoever wrongfully confines any person for the
purpose of extorting from th^ person con-

fined, or from any person interested in the
person confined, any property or valuable
security, or of constraining the person con-

fined, or any person interested in such
person, to do anything illegal or to give any

information whi(m may facilitate the commission of an offence
(see s. 40, awfe, p. 13), shall be punished with imprisonment
of either description for a term which may extend to three
years, and shall also be liable to fine.

348. Whoever wrongfully confines any person for the
purpose of extorting from the person con-
fined, or any person interested in the person
confined, any confession or any information
which may lead to the detection of an offence

(see s. 40, anU^ p. 13), or misconduct, or for

the purpose of constraining the person con-
fined, or any person interested in the person confined, to
restore or to cause the restoration of any property or valu-
able security, or to satisfy any claim or demand, or to give
any information which may lead to the restoration of any
property or valuable security, shall be punished with im-
prisonmetit of either description for a term which may extend
to three years, and shall also be liable to fine.

Wrongful con-

finement for the

purpose of extort-

ing confession, or

of compelling re-

storation of pro-

perty.
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Op Criminal Force and Assault.

For commentary on ss. 349, 350, see Part II., ss. 395-397.

349. A person is said to use force to another if he causes

motion, change of motion, or cessation of

motion to that other, or if he causes to any
substance such motion, or change of motion, or cessation of

motion as brings that substance into contact with any part

of that other’s body, or with anything which that other is

wearing or carrying, or with anything so situated that such

contact affects that other’s sense of feeling
;
provided that

the person causing the motion, or change of motion, or

cessation of motion, causes that motion, change of motion,

or cessation of motion in one of the three ways hereinafter

described.

First—By his own bodily power.

Secondly,—By disposing any substance in such a manner
that the motion, or change, or cessation of motion takes place

without any further act on his part, or on the part of any
other person.^

Thirdly,—By inducing any animal to move, to change its

motion, or to cease to move.

Criminal force.

360. Whoever intentionally uses force to any person,

without that person’s consent, in order to

the committing of any offence, or intending

by the use of such force to cause, or knowing it to be likely

that by the use of such force he will cause injury, fear, or

annoyance to the person to whom the force is used, is said

to “ use criminal force ” to that other.

Illustrations,

(a) Z is sitting in a moored boat on a river. A unfastens the
moorings, and thus intentionally causes the boat to drift down tho
stream. Here A intentionally causes motion to Z, and he does this by
disposing substances in such a manner that the motion is pranced
without any other act on any person's part A has therefore inten-
tionally U8^ force to Z, and if he has done so without Z's consent in
order to the committing of any offence, or intending, or knowing it to
be likely, that this use of force will cause injury, fear, or annoyance to
Z, A has used criminal force to Z.

(b) Z is riding in a chariot. A lashes Z’s horses, and thereby
cau^ them to quicken their j^e. Here A has cat^ change of
motion to Z by inducing the animals to change their motion. A has
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therefore caused force to Z
;
and if A has done this without Z’s con-

sent, intending or knowing it to be likely that he may thereby injure,

frighten, or annoy Z, A has used criminal force to Z.

(c) Z is riding in a palanquin. A, intending to rob Z, seizes the

pole and stops the palanquin. Here A has caused cessation of motion

to Z, and he has done this by his own bodily power. A has, therefore,

used force to Z; and as A has acted thus intentionally without Z s

consent, in order to the commission of an offence, A has used criminal

force to Z.

(d) A intentionally pushes against Z in the street. Here A has by

his own bodily power moved his own person so as to bring it into

contact with Z. He has, therefore, intentionally used force to Z, and

if he has done so without Z’s consent, intending or knowing it to be

likely that he may thereby injure, frighten, or annoy Z, he has used

criminal force to Z.

(e) A throws a stone, intending or knowing it to be likely that the

stone will be thus brought into contact with Z or with Z^s clothes, or

with something carried by Z, or that it will strike water and dash up

the water against Z*s clothes or something carried by Z. Here, if the

throwing of the stone produce the effect of causing any substance to

come into contact with Z or Z’s clothes, A has used force to Z
;
and if

he did so without Z’s consent, intending thereby to injure, frighten, or

annoy Z, he has used criminal force to Z.

(/) A intentionally pulls up a woman’s veil. HerjA intentionally

uses force to her ;
and if he does so without her consent, intending or

knowing it to be likely that he may thereby frighten or annoy her, he

has used criminal force to her.

(g) Z is bathing. A pours into the bath water which he knows to

be boiling. Here A intentionally, by his own bodily power, causes

such motion in the boiling water as brings that water into contact

with Z, or with other water so situated that such contact must affect

Z’s sense of feeling
;
A has therefore intentionally used forw to^ Z, and

if he has done this without Z’s consent, intending or knowing it to be

likely that he may thereby cause injury, fear, or annoyance to Z, A
has used criminal force.

A incites a dog to spring upon Z without Z’s consent. Here, if

A intends to cause injury, fear, or annoyance to Z, he uses criminal

force to Z.

851 . Whoever makes any gesture, or any preparation,

Assault
intending, or knowing it to be likely, that

^ ^
* such gesture, or preparation, will cause any

person present to apprehend that he who makes that gesture,

or preparation, is about to use criminal force to that person,

is said to commit an assault.

Explanation.—Mere words do not amount to an assault.

But the words which a person uses may give to his gestures,

or preparation, such a meaning as may make those gestures,

or preparations, amount to an assault.
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Illustrations,

(a) A shakes his fist at Z, intending, or knowing it to be likely, that
he may thereby cause Z to believe that A is about to strike Z. A has
committed an assault.

(b) A begins to unloose the muzzle of a ferocious dog, intending or
knowing it to be likely, that he may thereby cause Z to believe that
he is al^ut to cause the dog to attack Z. A has committed an assault
upon Z.

(c) A takes up a stick, saying to Z, " I will give you a beating.''

Here, though the words us^ by A could in no case amount to an
assault, and though the mere gesture, unaccompanied by any other
circumstances, might not amount to an assault, the gesture explained
by the words may amount to an assault

For commentary on s. 351, see Part II., s. 394.

352. Whoever assaults, or uses criminal force to, any
person otherwise than on grave and sudden

usiDg““ “crimiMl provocation given by that person, shall be
force otherwise punished with imprisonment of either de-
than on grave pro- scription for a term which may extend to
vocation.

three months, or with fine, which may extend
to five hundred rupees, or with both.

Explanation,—Grave and sudden provocation will not

mitigate the punishment for an offence under this section

if the provocation is sought or voluntarily provoked by the
offender as an excuse for the offence—or

If the provocation is given by anything done in obedience

to the law, or by a public servant in the lawful exercise of

the powers of such public servant—or

If the provocation is given by anything done in the lawful

exercise of the right of private defence.

Whether the provocation was grave and sudden enough to

mitigate the offence is a question of fact.

For commentary on the law of provocation, see Part II., ss. 415-419.

353. Whoever assaults, or uses criminal force to, any

u.ing crimin.1
l^rson, beine a public Servant in the execu-

force to deter a tion 01 his duty as such public Servant, or
public Ben-ant with Intent to prevent or deter that person

discharging his duty as such public
servant, or in consequence of anything done

or attempted to be done by such person in the lawful dis-

chai^e of his duty as such public servant, shall be punished
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with imprisonment of either description for a term which

may extend to two years, or with fine, or with both.

Commentary.

Resistance to a public officer who is attempting to search a house
without the proper written order authorizing him to do so, is not

punishable under this section. (Reg. v. Narain, 7 N.W.P. 209.) But
the fact that a warrant for the arrest of a debtor was only initialled by
the officer of the Court, instead of being signed in full under s. 251
of the Civil Procedure Act, is no defence to the debtor who resists

arrest. (Reg. v. Janki Prasad, 8 All. 293.) See Part II., ss. 204-214,

227.

364. Whoever assaults, or uses criminal force to, any
woman, intending to outrage, or knowing it

to be likely that he will thereby outrage,

her modesty, shall be punished with im-
prisonment of either description for a term
which may extend to two years, or with

fine, or with both.

Assault or use

of criminal force

to a woman v/ith

intent to outrage

her modesty.

For commentary on s. 354, see Part II., s. 396.
^

355. Whoever assaults, or uses criminal force to, any
person, intending thereby to dishonour

naf force^ with Tn*
person, otherwise than on grave and

tent to dishonour sudden provocation given by that person,
a person, other- ghall be punished with imprisonment of

provocttfon? either description for a ^rm which may
extend to two years, or with fine, or with

both.

Assault or cri-

minal force in at-

tempting to com-
mit theft of pro-

perty carried by a
person.

358. Whoever assaults, or uses criminal force to, any
person, in attempting to commit theft on
any property which that person is then
wearing or carrying, shall be punished with
imprisonment of either description for a
term which may extend to two years, or
with fine, or with both.

367. Whoever assaults/ or uses criminal force to, any
person, in attempting wrongfully to confine
that person, shall be punished with im-
prisonment of either description for a term
which may extend to one year, or with fine,

which may extend to one thousand rupees,

Assault or cri-

minal forco in at-

tempting wrong-
fully to confine

person.

or with both.
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358.

Whoever assaults, or uses criminal force to, any

Assaulting or
petson OH ffrave and sudden provocation

using criminal given by that person, shall be punisnecl
force on grave pro- -^ith simple imprisonment for a term which
vocation.

extend to one month, or with fine,

which may extend to two hundred rupees, or with both.

Explanation.—The last section is subject to the same ex*
planation as section 352.

Op Kidnapping, Abduction, Slavery, and poroed
Labour.

359. Kidnapping is of two kinds : kidnapping from

British India, and kidnapping from lawful

guardianship.

360. Whoever conveys any person beyond the limits of
British India without the consent of that

Britfsh^indla
person, or of some person legally authorized

to consent on behalf of that person, is said

to kidnap that person from British India.

361. Whoever takes, or entices, any minor under fourteen

Kidnapping from jears of age if a male, or under sixteen

lawful guardian- years of age if a female, or any person of

unsound mind, out of the keeping of the
lawful guardian of such minor or person of unsound mind,

without the consent of such guardian, is said to kidnap such
minor or person from lawful guardianship.

Explanation,—The words ** lawful guardian in this sec-

tion include any person lawfully entrusted with the care or

custody of such minor or other persoa

Exception.—This section does not extend to the act of any
person who in good faith believes himself to be the father

of an illegitimate child, or who in good faith believes

himself to be entitled to the lawful custody of such child,

unless such act is committed for an immoral or unlawful
purpose. ,

For commentary on this section, see Part II., ss. 448-465.

362.

Whoever by force compels, or by any deceitful

means induces, any person to go from any
place, is said to abduct that person.

Abduction.

For commentary on this section, see Part II., s. 456.
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363.

Whoever kidnaps any person from British India or

from lawful guardianship, shall be punished

kid^apping^”*
imprisonment of either description for

a term which may extend to seven years,

and shall also be liable to fine.
364.

Whoever kidnaps, or abducts, any person in order

Kidnapping or ^^at sucb person may be murdered, or may
abducting, in order be SO disposed of as to be put in danger of
to murder. being murdered, shall be punished with

transportation for life, or rigorous imprisonment for a term

which may extend to ten years, and shall also be liable to

fine.

lllmirationK

(a) A kidnaps Z from British India, intending or knowing it to be
likely that Z may l)e sacriOced to an idol. A has committed the

offence defined in this section.

(i) A forcibly carries or entices B away from his home in order that

B may be murdered. A has committed the offence defined in this

section.

365.

Whoever kidnaps, or abducts, any person with
intent to cause that person to be secretly

and wrongfully confined, shall be punished
with imprisonment of either description for

a term which may extend to seven years,

and shall also be liable to fine.

Kidnapping or

abducting with in-

tent secretly and
wrongfully to con-

fine a person.

366. Whoever kidnaps, or abducts, any woman with

Kidnapping or
Compelled, or know-

abducting awoman ing it to be likely that she will be compelled,
to compel her mar- marry any person against her will, or in
nage, etc.

Order that she may be forced or seduced to

illicit intercourse, or knowing it to be likely that she will

be forced oi* seduced to illicit intercourse, shall be punished
with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.

For commentary on this section, see Part II., s. 457.

367. Whoever kidnaps, or abducts, any person in order

that such person may be subjected, or may
^.80 deposed of as to be put in danger of

to subject a person being subjected, to grievous hurt, or slavery,
to grievous hurt, or to the unnatural lust of any person, or
slavery, etc.

knowing it to be likely that such person will



170 DEALING IN SLAVES. [Chap. XVI.

be SO subjected or disposed of, shall be punished with im-
prisonment of either description for a term which may extend

to ten years, and shall also be liable to fine.

368 . Whoever, knowing that any person has been kid-

Wrongfully con.
abductcd, wrongfully

ceaiing or keeping conceals Or keeps such person in confinement,
in con6nement a shall be punished in the same manner as if
kidnapped person, kidnapped or abducted such person,

with the same intention or knowledge, or for the same pur-
pose as that with or for which he conceals or detains such
person in confinement.

For commentary on this section, see Part II., s. 458.

369 . Whoever kidnaps, or abducts, any child under the

Kidnapping or of ten years, with the intention of
abducting child taking dishonestly any movable property
under ten years persoil of SUch child, shall be

movable property punislied With imprisonment of either de-
froni the person of scription for a term which may extend to
such child. Seven years, and shall also be liable to fine.

370 . Whoever imports, exports, removes, buys, sells, or

Buying or dis- disposes of any person as a slave, or acce’pts,

posing of any per- receives, or detains against his will any
son as a slave. person as a slave, shall be punished with

imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.

For commentary on ss. 367, 370, 371, see Part II., s. 459.

371. Whoever habitually imports, exports, removes, buys,

sells, traffics, or deals in slaves, shall be
Habitual dealing punished with transportation for life, orm slaves. * ‘xr • • j. r •j.i. j • x*

With imprisonment of either description

for a term not exceeding ten years, and shall also be liable

to fine.

372. Whoever sells, lets to hire, or otherwise disposes of,

any minor under the age of sixteen years,
Selling of any intent that such minor shall be

of pro8titution,etc. employed, or used, for the purpose of prosti-

tution, or for any unlawful and immoral
purpose, or knowing it to be likely that such minor will be
employed, or used, for any such purpose, shall be punished
with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.

For commentary on ss. 872, 873, see Part 11., ss. 461-464.
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373. Whoeyer buys, hires, or otherwise obtains possession

_ . ,
of, any minor under the age of sixteen years,

“I with intent that such minor shall beminor for purposes
of prostitution. employed, or used, for the purpose of prosti-

tution or for any unlawful and immoral
purpose, or knowing it to be likely that such minor will be
employed or used for any such purpose, shall be punished
with imprisonment of either description for a term which
may extend to ten years, and shall be liable to fine.

374. Whoever unlawfully compels any person to labour

,
against the will of that person, shall be

puisory'iabour.^”*"
punished with imprisonment of either
description for a term which may extend

to one year, or with fine, or with both.

.
For commentary on this section, see Part II., e. 460.

Of Rape.

876. A man is said to commit ‘‘ rape ” wh^ except in the
case hereinafter excepted, has sexual inter-
course with a woman under circumstances

falling under any of the five following descriptions :

—

First,—Against her will.

Secondly,—Without her consent.

Thirdly,—With her consent, when her consent has been
obtained by putting her in fear of death or of hurt.

Fourthly,—With her consent, when the man knows that
he is not her husband, and that her consent is given because
she believes that he is another man, to whom she is or
believes herself to be lawfully married.

Fifthly,—With or without her consent, when she is under
twelve years of age. (Act X. of 1891, s. 1.)

Explanation,—^Penetration is sufficient to constitute the
sexual intercourse necessary to the offence of rape.

Exception,—Sexual intercourse by a man with his own
wife, the wife not being under twelve years of ase, is not
rape. (Act X. of 1891, s. 1.)

^
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876. Whoever commits rape shall be punished with trans-

_ .
, ^ portation for life, or with imprisonment of

rapT either description for a term which may
extend to ten years, and shall also be

liable to fine.

For commentary on s. 376, see Part II., ss. 465-478.

Of Unnatukal Offences.

377. Whoever voluntarily has carnal intercourse against

tt * I . the order of nature with any man, woman,
Unnatural of- . , i • • i j • . i ^

fences. or animal, shall be punished with trans-

portation for life, or with imprisonment of

either description for a term which may extend to ten years,

and shall also be liable to fine.

Explanation.—Penetration is sufficient to constitute the

carnal intercourse necessary to the ofience described in this

section.

Commentary.

A conviction lender this section cannot be sustained, when the
charge neither stated time nor place, nor pointed to any person with
whom the offence was committed, and when the evidence merely
proved that the accused went about in woman’s clothes, and bore
upon his person the physical signs of habitual sodomy. As the Court
pointed out, the evidence was at the very least defective in not making
out that any offence had been committed within the jurisdiction of the
Court. (Reg. v. Khairati, 6 All. 204.)

CHAPTER XVII.

OF OFFENCES AGAINST PROPERTY.

For commentary on this chapter, see Fart II., Chap. XL, and apecial

references to the following sections.

Of Thbft»

378. Whoeveb, intending to take dishonestly any mov-
able property out of the possession of any
person without that person’s consent, moves

that property, in order to such taking, is said to commit
theft.
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Explanation 1.—A thing bo long as it is attached to the

earth, not being movable property, is not the subject of

theft
; but it becomes capable of being the subject of theft

as soon as it is severed from the earth.

Explanation 2.—A moving, effected by the same act which
effects the severance, may be a theft.

Explanation 3.—A person is said to cause a thing to move,

by removing an obstacle which prevented it from moving,

or by separating it from any other thing, as well as by
actually moving it.

Explanation 4.—A person who by any means causes an
animal to move is said to move that animal, and to move
everything which, in consequence of the motion so caused,

is moved by that animal.

Explanation 5,—The consent mentioned in the definition

may be express or implied, and may be given either by the
person in possession, or by any person having for that pur-

pose authority either express or implied.

Illustrations,
^

(a) A cuts down a tree on Z’s ground, with the intention of dis-

honestly taking the tree out of Z’s possession without Z^s consent.

Here, as soon as A has severed the tree, in order to such taking, he
has committed theft.

(h) A puts a bait for dogs in his pocket, and thus induces Z's dog to
follow it. Here, if A’s intention be dishonestly to take the dog out of

Z's x)ossession without Z’s consent, A has committed theft as soon as
Z’s dog has begun to follow A.

(c) A meets a bullock carrying a box of treasure. He drives the

bullock in a certain direction, in order that he may dishonestly take
the treasure. As soon as the bullock begins to move, A has committed
theft of the treasure.

(d) A, being Z’s servant and entrusted by Z with the care of Z’s

plate, dishonestly runs away with the plate without Z’s consent. A
has committed theft.

(e) Z, going on a journey, entrusts his plate to A, the keeper of a
warehouse, till Z shall return. A carries the plate to a goldsmith and
sells it. Here the plate was not in Z’s possession. It could not,

therefore, be taken out of *Z’s possession, and A has not committed
theft, though he may have committed criminal breach of trust.

(/) A finds a ring belonging to Z on a table in the house which Z
occupies. Here the ring is in Z s possession, and if A dishonestly

removes it, A commits theft.

(g) A finds a ring lying on the high road, not in the possession of

any person. A, by taking it, commits no theh, though he may conunit

criminal misappropriation of property.
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(4) A sees a ring belonging to Z lying on a table in Z's house.
Not venturing to misappropriate the ring immediately for fear of
search and detection, A nides the ring in a place where it is highly
improbable that it will ever be found by Z, with the intention of
talang the ring from the hiding-place and selling it when the loss is

forgotten. Here A, at the time of first moving the ring, commits
theft.

(i) A delivers his watch to Z, a jeweller, to be regulated. Z carries

it to his shop. A, not owing to the jeweller any debt for which the
jeweller might lawfully detain the watch as a security, enters the shop
openly, takes his watch by force out of Z*8 hand and carries it away.
Here A, though he may have committed criminal trespass and assault,

has not committed theft, inasmuch as what he did was not done
dishonestly.

(y) If A owes money to Z for repairing the watch, and if Z retains

the watch lawfully as a security for the debt, and A takes the watch
out of Z’s possession with the intention of depriving Z of the property
as a security for his debt, he commits theft inasmuch as he takes it

dishonestly.

(k) Again, if A having pawned his watch to Z takes it out of Z*s

possession without Z*s consent, not having paid what he borrowed on
the watch, he commits theft, though the watch is his own property,
inasmuch as he takes it dishonestly.

Q) A takes an article belonging to Z out of Z’s possession, without
Z’s consent, with the intention of keeping it until he obtains money
from Z as a reward for its restoration. Here A takes dishonestly

; A
has, therefore, committed theft.

(m) A, being on friendly terms with Z, goes into Z’s library in Z's
absence and takes away a book without Z’s express consent, for the
purpose merely of reading it, and with the intention of returning it.

Here, it is probable that A may have conceived that he had Z’s implied
consent to use Z’s book. If this was A’s impression, A has not
committed theft.

(w) A asks charity from Z’s wife. She gives A money, food, and
clothes, which A knows to belong to Z her husband. Here, it is

probable that A may conceive that Z’s wife is authorized to give away
alms. If this was A’s impression, A has not committed the^.

(o) A is the paramour of Z’s wife. She gives A valuable property,
which A knows to belong to her husband Z, and to be such property
as she has not authority from Z to give. If A takes the property dis-

honestly, ho commits theft.

(p) A, in good faith, believing property belonging to Z to be A’s
own property, takes that proTOrty out of B’s possession. Here, as A
does not take dishonestly, ne does not commit theft.

379. Whoever commitis theft shall be punished with im-
Punishmeut for prisonment of either description for a term

which may extend to three years, or with
fine, or with both.

For commentary on s. 878, see Part II., ss. 479-601.



Seoi. 878-382.] THEFT. 175

See as to the summary jurisdiction of Magistrates over offences

under this section, and ss. 380, 381, where the value of the property
does not exceed Es. 50, Grim. P. 0., s. 260 (d).380.

Whoever commits theft - in any building, tent, or

^ „ vessel, which building, tent, or vessel is used

ing-hou8e,*etcT^
" ^ human dwelling, or for the custody of

property, shall be punished with imprison-

ment of either description for a term which may extend to

seven years, and shall also be liable to fine.

Commentary.
Where the theft was of a cloth, spread out to dry on the roof of a

house, to which the prisoner got access by scaling the wall, it was held
that there was no entry into the house, and, consequently, there could
neither have been housebreaking nor theft in a house, and that the
fact that the roof was used for various domestic purposes could make
no difference. (Pro. H.O. Mad., 17th March, 1866 ;

S.C. Weir, 91 [149].)

So, a theff from a verandah is not theft in a building. (Mad. H.O.
Rul., 28th October, 1870 ;

S.C. Weir, 92 [160].) A cattle-shed is " a
building used for the custody of property ’^within this section. (Pro.

H.C. Mad., 24th November, 1866.)

Theft in a house is an aggravated theft, which is not cognizable by
heads of villages in the Madras Presidency. (Rulingf of High Court
of Madras, 18^, on s. 380.)

381.

Whoever, being a clerk or servant, or being em-

Theft by clerk
pl^yed in the capacity of a clerk or servant,

or servant of pro- Commits theft in respect of any property in
perty in possession the possession of his master or employer,
of master. punished with imprisonment of

either description for a term which may extend to seven
years, and shall also be liable to fine.

For commentary on s. 381, see Part II., s. 498.

382.

Whoever commits theft, having made preparation

Theft after pre- for causing death, or hurt, or restraint, or
paration made for fear of death, OT of hurt, or of restraint to

S”fn tder Z any persoD, in order to the committing of

the committing of such theft, or in Older to the enectmg of
the theft. l^is escape after the committing of such
theft, or in order to the reltainin^ of property taken by such
theft, shall be punished with rigorous imprisonment for a
term which may extend to ten years, and shall also be liable

to fine.

Illmtratiom.

(a) A commits theft on property in Z^s possession: and, while

committing this theft, he has a loaded pistol under his garment,
t
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liavinpj provided this pistol for the purpose of hurting Z in case Z
should resist. A has committed the offence defined in this section.

(h) A picks Z’s pocket, having posted several of his companions
near him, in order that they .may restrain Z, if Z should prceive
what is passing and should resist, or should attempt to apprenend A.
A has committed the offence defined in this section.

Op Extortion.

383. Whoever intentionally puts any person in fear of

Extortion.
*° .*^^* P®,”®? ^

thereby dishonestly induces the person
so put in fear to deliver to any person any property or
valuable security, or anything signed or sealed which may
be converted into a valuable security, commits " extortion.’*"

Illustrations,

() A threatens to publish a defamatory libel concerning Z, unless Z
gives him money. He thus induces Z to give him money. A has
committed extortion.

() A threateps Z that he will keep Z’s child in wrongful confine-
ment, unless Z will sign and deliver to A a promissory note binding
Z to pay certain monies to A. Z signs and delivers the note. A has
committed extortion.

(c) A threatens to send club-men to plough up Z’s field, unless Z
will sign and deliver to B a bond binding Z under a penalty to deliver
certain produce to B, and thereby induces Z to sign and deliver the
bond. A has committed extortion.

id) A, by putting Z in fear of grievous hurt, dishonestly induces Z
to sign or aflSx his seal to a blank paper, and deliver it to A. Z signs
and delivers the paper to A. Here, as the paper so signed may be
converted into a valuable security, A has committed extortion.

384. Whoever commits extortion shall be punished with

p . , - imprisonment of either description for a

extortion.”'^*' whicli mav extend to three years, or
with fine, or witn both.

Tor commentary on s. 383, see Part II., ss. 602-506.

386. Whoever, in order to the committing of extortion,

Putting person puts any person in fear, or attempts to put
|n fear of injury, any person in fear, of any injury, shall be

Extortion?
pnnished with imprisonment of either de-
scription for a term which may extend to

two years, or with nne, or with both.
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386.

Whoever commits extortion by putting any person

Extortion by death, OF of grievous hurt to that

putting a person person, or to any other, shall be punished
in fear of death or with imprisonment of either description for
grievous hurt.

^ term whicli may extend to ten years, and

shall also be liable to fine.
387.

Whoever, in order to the committing of extortion,

puts, or attempts to put, any person in fear

of death, or of grievous hurt to that person,

or to any other, shall be punished with im-

prisonment of either description for a term
which may extend to seven years, and shall

also be liable to fine.

Putting person

in fear of death or

of grievous hurt,

in order to commit
extortion.

Extortion hy
threat of accusa-

tion of an ofienco

punishable with
death or transpor-

tation, etc.

388. Whoever commits extortion by putting any person

in fear of an accusation against that person

or any other, of having committed, or

attempted to commit, any offence (see s. 40,

anfe, p. 13) punishable with death, or with

transportation for life, or witl^imprisonment
for a term which may extend to ten years, or

of having attempted to induce any other person to commit
such offence, shall be punished with imprisonment of either

description for a term which may extend to ten years, and
shall also be liable to fine ; and, if the offence be one
punishable under section 377, may be punished with trans-

portation for life.

For commentary on ss. 388, 389, see Part II., ss. 503, 504.

389. Whoever, in order to the committing of extortion,

Puttin erso
attempts to put, any person in fear

in fLr of accula- accusation against that person, or any
tion of offence, in other, of having committed, or attempted to

extortion
Commit, an OTOnce (see s. 40, ante, p. 13)
punishable with death, or with transportation

for life, or with imprisonment for a term which may extend
to ten years, shall be punished with imprisonment of either

description for a term which may extend to ten years, and
shall also be liable to fine ;

and, ii the offence be punishable
under section 377, may be punished with transportation for

See note to s. 888.

N
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Bobbery.

Of Kobbery and Daooity.

390. In all robbery there is either theft

or extortion.

Theft is
“ robbery,” if, in order to the committing of the

theft, or in committing the theft, or in

roX^ry.
carrying awajr, or attempting to carry away,
property obtained by the theft, the offender,

for that end, voluntarily causes, or attempts to cause, to any
person death, or hurt, or wrongful restraint, or fear of instant

death, or of instant hurt, or of instant wrongful restraint.

When extortion

is robbery.

Extortion is robbery ” if the offender, at the time of

committing the extortion, is in the presence
of the person put in fear, and commits the
extortion by putting that person in fear of

instant death, of instant hurt, or of instant wrongful restraint

to that person, or to some other person, and, by so putting
in fear, induces the person so put in fear then and there to

'deliver up the thing extorted.

Explanation.—The offender is said to be present if he is

‘SuflSciently near to put the other person in fear of instant

•death, of instant hurt, or of instant wrongful restraint.

Illustrations.

(a) A holds Z down, and fraudulently takes Z’s money and jewels
from Z’s clothes without Z’s consent. Here A has committed theft,

4ind, in order to the committing of that theft, has voluntarily caused
wrongful restraint to Z. A has, therefore, committed robbery.

(h) A meets Z on the high road, shows a pistol, and demands Z’s
purse. Z, in consequence, surrenders his purse. Here A has extorted
the purse from Z by putting him in fear of instant hurt, being at the
time of committing the extortion in his presence. A has, therefore,
committed robbery.

(c) A meets Z and Z’s child on the high road. A takes the child
and threatens to fling it down a precipice unless Z delivers his purse.
Z, in consequence, delivers his purse. Here, A has extorted the purse
from Z by causing Z to be in fear of instant hurt to the child who is
there present. A has, therefore, committed robbery on Z.

(d) A obtains property from Z by saying, '' Your child is in the
hands of my gang, and will be put to death unless you send us ten
thousand rupees.^ This is extortion and punishable as such, but it is
not robbery unless Z is put in fear of the instant death of his child.

For commentary on s. 390, see Part II., ss. 607-510.
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891. When five or more persons conjointly commit, or

attempt to commit, a robbery, or where the
y* whole number of persons conjointly commit-

ting, or attempting to commit, a robbery, and persons present

and aiding such commission or attempt amount to five or

more, every person so committing, attempting, or aiding, is

said to commit dacoity.”

Commentary.

Where hurt is caused in the commission of a robbery or dacoity it

need not be charged as a separate offence, since it is included in the

definition of the crime. (Reg. v. Abilakh, 1 R.J. & P. 65.) But hurt

or grievous hurt voluntarily caused in the commission of a robbery or

a dacoity constitutes an aggravation of it, which should be charged

under s. 394 or s. 397. See note to s. 394.

Punishment
robbery.

for

392. Whoever commits robbery shall be punished with

rigorous imprisonment for a term which may
extend to ten years, and shall also be liable

to fine
;
and if the robbery be committed on

the highway, between sunset and sunrise, the imprisonment

may be extended to fourteen years. ^

893. Whoever attempts to commit robbery, shall be
punished with rigorous imprisonment for a

mit^robbfltr^ term which may extend to seven years, and
shall also be liable to fine.

394. If any person, in committing, or attempting to

Voluntarily commit, robbery, voluntarily causes hurt,

causing hurt in such persou, and any other person jointly
committing rob- concerned in committing, or attempting to

commit, such robbery, shall be punished
with transportation for life, or with rigorous imprisonment
for a term which may extend to ten years, and shall also be
liable to fine.

Commentary.

The offence defined in s. 391 is included in s. 394, and, therefore, a
prisoner who has committed both offences, as part of the same trans-
action, should be sentenced under s. 394 only. (Reg. v, Mootkee,
2 Suth. Or. 1.)

395. Whoever commits dacoity shall be punished with

Punishment for
toansportation for life, or with rigorous im-

dacoity. pnsonment for a term which may extend to
ten years, and shall also be liable to fine.



180 DACOITY. [Chap. xyn.
396.

If any one of five or more persons, who are conjointly

committing dacoity, commits murder in so

murder Committing dacoity, every one of those

persons shall be punished with death, or

transportation for life, or rigorous imprisonment for a term
which may extend to ten years, and shall also be liable to

fine.

Commentary.

The High Court of Allahabad has ruled “ that to establish a liability

to the punishment provided in this section, it is necessary to prove
that the person said to be liable was one of the persons who were
jointly committing dacoity, and was present when the act of murder
in the dacoity was committed.” (Beg. v. Umrao Singh, 16 All. 437,

p. 442.) With great deference to the Court, I cannot see why it is

necessary to insert in s. 396 a clause which it does not contain. It

will be equally necessary to insert the same words in s. 394. The
object of each section appears to be to discourage violence, by render-
ing every one of the band, by any of whom violence is committed, liable

to extra punishment. The section would be rendered idle if those who
did not actually use personal violence could avoid the penalty by
simply walking aside. This view has accordingly been adopted in a
more recent case, where it was held that if the murder was committed
in the course of <^the dacoity, it was immaterial whether it was perpe-
trated inside or outside the house, or whether the dacoit charged
under s. 396 was actually present or not. (Reg. v. Teja, 17 All. 86.)

397.

If, at the time of committing robbery or dacoity,

Robbery or da-
offender uses any deadly weapon, or

coity,with attempt causes grievous hurt to any person, or
to cause death or attempts to cause death or grievous hurt to
grievous hurt. the imprisonment with which
such offender shall be punished shall not be less than seven
years.

Commentary.

The liability to enhanced punishment under this section is limited

to the offender who actually causes grievous hmt. (Mad. H.C. Rul.,

18th March, 1868 ;
S.C. Weir, 99 [171].)

398.

If, at the time of attempting to commit robbery or

Attempt to com- <iacoity, the oflFender is armed with any
mit robbery or deadly weapoD, theimprisonment with whion
dacoity when offender shall be punished shall not be
weapon. l^ss than seven years.

399.

Whoever makes any preparation for committing

Making prepa- dacoity, shall be punished with rigorous im-
ration to commit prisonmeut for a term which may extend to
dacoity.

gjjgjl gjgo ^6 liablo to fiue.
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400. Whoever, at any time after the passing of this Act,

Punishment for shall belong to a gang of persons associated

belonging to a for the purpose of habitually committing
gangofdacoits.

dacoity, shall be punished with transporta-

tion for life, or with rigorous imprisonment for a term which
may extend to ten years, and shall also be liable to fine.

401. Whoever, at any time after the passing of this Act,

Punishment for
shall belong to any wandering or other

belonging to a gang of persons associated for the purpose of
wandering gang of habitually Committing theft or robbery, and
* not being a gang of thugs or dacoits, shall

be punished with rigorous imprisonment for a term which
may extend to seven years, and shall also be liable to fine.

Commentary.

In a case under this section, it is necessary first to prove associa-

tion
; and, secondly, that the association is for the purpose of habitual

theft, and that habit is to be proved by an aggregate of acts. (Reg.

V. Sriram Venkatasami, 6 Mad. H.C. 120 ;
S.C. Weir, 101 [172].) I do

not imagine, however, that it would be necessary to prove such acts

with the same accuracy as if each was the subject of % charge of theft.

402. Whoever, at any time after the passing of this Act,

Assembling for shall be one of five or more persons assembled
purpose of com- for the puipose of committing dacoity, shall
mittmg dacoity. punished with rigoious imprisonment
for a term which may extend to seven years, and shall also

be liable to fine.

«

Op Ceiminal Misappeopkiation of Peopebty.

403. Whoever dishonestly misappropriates, or converts to

Dishonest mis- own use, any movaole property, shall be
appropriation of punished with imprisonment of either de-
property.

scription for a term which may extend to
two years, or with fine, or with both.

lUmtmtiona,

() A takes property belonging to Z out of Z’s possession, in good
faith believing, at the time when he takes it, that the property l^longs
to himself. A is not guilty of theft ; but if A, after discovering his
mistake, dishonestly appropriates the property to his own use, he is
guilty of an offence under this section.

() A, being on friendly terms with Z, goes into Z*s library in Z's
absence, and takes away a book without Z’s express consent. Here,
if A was under the impression that he had Z’s implied consent to
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take the book for the purpose of reading it,A has not committed theft.

But if A afterwards sells the book for his own benefit, he is guilty of

an offence under this section.

(c) A and B being joint owners of a horse, A takes the horse out

of B's possession, intending to use it. Here, ^ A has a right to use

the horse, he does not dishonestly misapropriate it. But if A sells

the horse and appropriates the whole proceeds to his own use, he is

guilty of an offence under this section.

Explanation 1.—A dishonest misappropriation for a time

only is a misappropriation within the meaning of this

secuon.

Illustration,

A finds a Government promissory note belonging to Z, bearing a
blank endorsement. A, knowing that the note belongs to Z, pledges

it with a banker as a security for a loan, intending at a future time
to restore it to Z. A has committed an offence under this section.

Explanation 2.—A person who finds property not in the

possession of any other person, and takes such property for

the purpose of protecting it for, or of restoring it to, the

owner, does not take or misappropriate it dishonestly, and
is not guilty of an offence ; but he is guilty of the offence

above defined if he appropriates it to his own use, when he
knows or has the means of discovering the owner or before

he has used reasonable means to discover and give notice to

the owner, and has kept the property a reasonable time to

enable the owner to claim it.

What are reasonable means, or what is a reasonable time,

in such a case, is a question of faqt.

It is not necessary that the finder should know who is the
owner of the property, or that any particular person is the
owner of it : it is suflScient if, at the lime of appropriating it,

he does not believe it to be his own property, or in good
faith believe that the real owner cannot be found.

Illustrations,

(a) A finds a rupee on the high road, not knowing to whom the
rupee belongs. A picks up the rupee. Here A has not committed
the offence defined in this section.

(5) A finds a letter on the road, containing a bank note. From the
direction and contents of the letter he learns to whom the note
belongs. He appropriates the note. He is guilty of an offence under
this section.

(c) A finds a cheque payable to bearer. He can form no conjecture
as to the person who has lost the cheque. But the name of the person
who has drawn the cheque appears. A knows that this person can
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direct him to the person in whose favour the cheque was drawn. A
appropriates the cheque without attempting to discover the owner.

He is guilty of an offence under this section.

(d) A sees Z drop his purse with money in it. A picks up the

purse with the intention of restoring it to Z, but afterwards appro-

priates it to his own use. A has committed an offence under this

section.

(e) A finds a purse with money, not knowing to whom it belongs

;

he aftewards discovers that it belongs to Z, and appropriates it to his

own use. A is guilty of an offence under this section.

(/) A finds a valuable ring, not knowing to whom it belongs. A
sells it immediately without attempting to discover the owner. A is

guilty of an offence under this section.

For commentary on s. 403, see Part II., ss. 511-513.

Dishoneflt mis-

appropriation of

property possessed

by a deceased per-

son at the time of

his death.

404. Whoever dishonestly misappropriates, or converts to

his own use, property, knowing that such
property was in the possession of a deceased
person at the time of that person’s decease,

and has not since been in the possession of

any person legally entitled to such posses-

sion, shall be punished with imprisonment
of either description for a term which may extend to three
years, and shall also be liable to fine

; and, if the ofltender at
the time of such person’s decease was employed by him aa
a clerk or servant, the imprisonment may extend to seven
years.

Illustration,

Z dies in possession ot furniture and money. His servant A, before
the money comes into the possession of any person entitled to such
possession, dishonestly misappropriates it. A has committed the
offence defined in this section.

Commentary.
This section only applies to movable property. (Reg. v, Girdhar.

6 Bom. H.C. C.C. 33.)

A conviction under s. 404 or s. 403 will be valid, although the
offence really committed was a theft under ss. 378, 380, or 381. (Or.
P. C., s. 237.)

Op Criminal Breach of Trust.

405. Whoever, being in any manner entrusted with pro-

Criminal breach Pf^y, OP with any dominion over property,

of trust. dishonestly misappropriates, or converts to
his own use, that property, or dishonestly

uses, or disposes of, that property in violation of any direc-
tion of law prescribing the mode in which such trust is to be
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discharged, or of any legal contract, express or implied,

which he has made touching the discharge of such trpt, or

wilfully suffers any other person so to do, commits criminal

breach of trust.”

Ulustrations,

(a) A, being executor to the will of a deceased person, dishonestly

disobeys the law which directs him to divide the effects according to

the will, and appropriates them to his own use. A has committed
criminal breach of trust.

(h) A is a warehouse-keeper. Z, going on a journey, entrusts his

furniture to A, under a contract that it should be returned on payment
of a stipulated sum for warehouse-room. A dishonestly sells the
goods. A has committed criminal breach of trust.

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. There
is an express or implied contract between A and Z that all sums
remitted by Z to A shall be invested by A according to Z’s direction.

Z remits a lack of rupees to A, with directions to A to invest the same
in Company’s paper. A dishonestly disobeys the directions, and
employs the money in his own business. A has committed criminal
breach of trust.

(d) But if A, in the last illustration, not dishonestly, but in good
faith, believing that it will be more for Z's advantage to hold shares
in the Bank ofJBengal, disobeys Z’s directions, and buys shares in the
Bank of Bengal for Z instead of buying Company’s paper,—here,

though Z should suffer lo.^s, and should be entitled to bring a civil

action against A on account of that loss, yet A, not having acted
dishonestly, has not committed criminal breach of trust.

(c) A, a revenue officer, is entrusted with public money, and is

either directed by law, or bound by a contract, express or implied,
with the Government, to pay into a certain treasury all the public
money which he holds. A ishonestly appropriates the money. A
has committed criminal breach of trust.

(/) A, a carrier, is entrusted by Z with property to be carried by
land or by water. A dishonestly misappropriates the property. A
has committed criminal breach of trust.

For commentary on s. 405, see Part 11., ss. 514-517.

406. Whoever commits criminal breach of trust shall be

PuDishmeBt for ... ft . 1 • I ^

criminal breach of scription for a term which may extend to
trust. three years, or with fine, or with both.

407. Whoever, being entrusted with property as a carrier,

wharfinger, or warehouse-keeper, commits

of?r'^jSw'ea”ier*‘
crimmal breach of trust in respect of such

etc. property, shall he punished with imprison-
ment of either description for a term which

may extend to seven years, and shall also be liable to fine.
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408.

Whoever, being a clerk or servant, or employed as a

clerk or servant, and being in any manner
Criminal breach entrusted in such capacity with property, or

or servant.

^ ^
dominion over property, commits

criminal breach of trust in respect of that

property, shall be punished with imprisonment of either

description for a term which may extend to seven years, and
shall also be liable to fine.

For commentary on s. 408, see Part II., ss. 518-521.

409.

Whoever, being in any manner entrusted with property,

or with any dominion over property, in his

capacity of a public servant, or in the way
of his business as a banker, merchant, factor,

broker, attorney, or agent, commits criminal

breach of trust in respect of that property,

shall be punished with transportation for life, or with im-
prisonment of either description for a term which may
extend to ten years, and shall also be liable to fine.

Criminal breach
of trust by pub-
lic servant, or by
banker, merchant,
or agent.

Of the Eecbivtng of Stolen Peopebty.

410.

Property, the possession whereof has been transferred

stolen property,
extortion, or by robbery, and

property which has been criminally mis-
appropriated, or in respect of which criminal breach of trust
has been committed, is designated as stolen property,”
whether the transfer has been made, or the misappropriation
or breach of trust has been committed, within or without
British India. (Act VIII. of 1882, s. 9.) But if such pro-

{

lerty subsequently comes into the possession of a person
egallv entitled to the possession thereof, it then ceases to
be stolen property.

For commentary on ss. 410 and 411, see Part II., ss. 522-529.

411.

Whoever dishonestly receives, or retains, any stolen
property, knowing, or having reason to
believe.

ceiviug Bioicn pro- i n T • j
perty. snail be punished with imprisonment of

either description for a term wliich may
extend to three years, or with fine, or with both.
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412. Whoever dishonestly receives, or retains, any stolen

j ^
property, the possession whereof he knows,

csiyinjf property has reason to believe, to have been tranS"

stolen in the com- ferred by the commission of dacoity, or
mwsion of a da- dishonestly receives from a person whom

he knows, or has reason to believe, to belong,

or to have belonged, to a gang of dacoits, property which

he knows, or has reason to believe, to have been stolen,

shall be punished with transportation for life, or with

rigorous imprisonment for a term which may extend to ten

years, and shall also be liable to fine.

For commentary on s. 412, see Part II., s. 530.

A commuted sentence of transportation under this section and s. 59

(ante^ p. 17) cannot exceed ten years. (Reg. v, Mohanundo, 5 Suth.

Or. 16.)

413. Whoever habitually receives, or deals in, property

Habitnaliy deal- which he knows, or has reason to believe,

ing in atoien pro- to be Stolen property, shall be punished

P®***^/' with transportation tor life, or with im-

prisonment of either description for a term which may
extend to ten years, and shall also be liable to fine.

For commentary on s. 413, see Part II., s. 531.

414. Whoever voluntarily assists in concealing or dis-

Assisting in con-
“ making away with pro^rty

cealment of stolen whicli he kuows, 01* has leason to believe,

property, to be stolen property, shall be punished

witli imprisonment of either description for a term which

may extend to three years, or with fine, or with both.

For commentary on s. 414, see Part II., s. 532.

Op Cheating.

416. Whoever, by deceiving any person, fraudulently or

dishonestly induces the person so deceived

to deliver any property to any person, or to

consent that any person shall retain any property, or inten-

tionally induces the person so deceived to do or omit to do

anything which he would not do or omit if he were not so

deceived, and which act or omission causes, or is likely to

cause, damage or harm to that person in body, mind, repu-

tation, or property, ip said to ** cneat.**
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Explanation.—A dishonest concealment of facts is a

deception within the meaning of this section.

Illustrations,

(a) A, by falsely pretending to be in the Civil Service, intentionally

deceives Z, and thus dishonestly induces Z to let him have on credit

goods for which he does not mean to pay. A cheats.

(Jy) A, by putting a counterfeit mark on an article, intentionally

deceives Z into a belief that this was made by a certain celebrated

manufacturer, and thus dishonestly induces Z to buy and pay for the

article. A cheats.

(c) A, by exhibiting to Z a false sample of an article, intentionally

deceives Z into believing that the article corresponds with the sample,

and thereby dishonestly induces Z to buy and pay for the article. A
cheats.

(d) A, by tendering in payment for an article a bill on a house with
which A keeps no money, and by which A expects that the bill will

be dishonoured, intentionally deceives Z, and thereby dishonestly in-

duces Z to deliver the article, intending not to pay for it. A cheats.

(e) A, by pledging as diamonds articles which he knows are not
diamonds, intentionally deceives Z, and thereby dishonestly induces
Z to lend money- A cheats.

(/) A intentionally deceives Z into a belief that Arfneans to repay
any money that Z may lend to him, and thereby dishonestly induces
Z to lend him money, A not intending to repay it. A cheats.

{g) A intentionally deceives Z into a belief that A means to deliver
to Z a certain quantity of indigo-plant which he does not intend to
deliver, and thereby dishonestly induces Z to advance money upon
the faith of such delivery. A cheats

;
but if A, at the time of obtain-

ing the money, intends to deliver the indigo-plant, and afterwards
breaks his contract and does not deliver it, he does not cheat, but is

liable only to a civil action for breach of contract.

(h) A intentionally deceives Z into the belief that A has performed
A’s part of a contract made with Z, which he^ has not performed, and
thernby dishonestly induces Z to pay money. "A cheats.

(i) A sells and conveys an estate to B. A knowing that in conse-
quence of such sale he has no right to the property, sells or mortgages
the same to Z without disclosing the fact of the previous sale and
conveyance to B, and receives the purchase or morgage-money from
Z. A cheats.

For commentary on s. 415, see Part IL, ss. 533-550.

416. A person is said to ‘‘cheat by personation’^ if he
cheats by pretending to be some other

soMtiol
person, or by knowingly substituting one
person for another, or representing that he

or any other person is a person other than he or such other
person really is.
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Explanation.—^The offence is committed whether the

individual personated is a real or imaginary person.

Illustrations.

(a) A cheats by pretending to be a certain rich banker of the same
name. A cheats by personation.

(b) A cheats by pretending to be B, a person who is deceased. A
cheats by personation.

For commentary on s. 416, see Part IL, ss. 546, 549.

417.

Whoever cheats shall be punished with imprison-

ment of either description for a term which
may extend to one year, or with fine, or

with both.

Punishment for

cheating.

418.

Whoever cheats, with the knowledge that he is

likely thereby to cause wrongful loss to a
person whose interest in the transaction to

which the cheating relates he was bound,

either by law, or by a legal contract, to

protect, shall be punished with imprison-

ment of either description for a term which
may extend to three years, or with fine,

Cheating with
knowledge that
wrongful loss may
be thereby caused
to a person whose
interest the of-
fender is bound to

protect.

or with b^lh.

Commentary.

This section would apply to cases of cheating by a guardian, trustee,
solicitor, or agent, by the manager of a Hindu family, or the Kamaven
of a Tarwad in Malabar, or by the directors or managers of a bank in
fraud of the shareholders. (Keg. v. Moss, 16 All. 88.)

419.

Whoever cheats by personation shall be punished

Punishment for with imprisonment of either description
cheating by per- for a term which may extend to three
sonation.

years, or with fine, or with both.

420.

Whoever cheats and thereby dishonestly induces

Cheating and pcrsou deceived to deliver any property
dishonestly indue- to any person, or fo make, alter, or destroy

property*^*^*^^
whole or any part of a valuable security,

or any thing which is signed or sealed, and
which is capable of being converted into a valuable security,
shall be punished with imprisonment of either description
for a term which may extend to seven years, and shall also
be liable to fine.
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Dishonest or

fraudulent re-

moval or conceal-

ment of property

to prevent dis-

tribution among
creditors.

Dishonestly or

fraudulently pre-

venting from being

made available for

his creditors a debt

or demand due to

the offender.

Of Fraudulent Deeds and Dispositions op Property.

421. Whoever dishonestly or fraudulently removes, con-

ceals, or delivers to any person, or transfers

or causes to be transferred to any person,

without adequate consideration, any pro-

perty, intending thereby to prevent, or

knowing it to be likely that he will thereby
prevent, the distribution of that property

according to law among his creditors or the creditors of any
other person, shall be punished with imprisonment of either

description for a term which may extend to two years, or

with fine, or with both.

For commentary on this section, see Part II., ss. 347-351.

422. Whoever dishonestly or fraudulently prevents any
debt or demand due to himself or to any
other person, from being made available
according to law for payment of his debts
or the debts of such other person, shall be
punished with imprisonment qf either de-
scription for a term which may extend to

two years, or with fine, or with both.

For commentary on ss. 422, 423, and 424, see Part II., s. 352.

423. Whoever dishonestly or fraudulently signs, executes,
or becomes a party to, any deed or instru-

ment which purports to transfer, or subject
to any charge, any property, or any interest
therein, and which contains any false state-

ment relating to the consideration for such
transfer of charge, or relating to the person

or persons for whose use or benefit it is really intended to
operate, shall be punished with imprisonment of either
description for a term which may extend to two years, or
with fine, or with both.

424. Whoever dishonestly or fraudently conceals, or

Dishonest or
rejnoves, any property of himself or any

fraudulent re- Other persou, or dishonestly or fraudulently
movai of conceal- assists in the concealment, or removal,
ment of property,

thereof, or dishonestly releases any demand
or claim to which he is entitled, shall be punished with
imprisonment of either description for a term which may
extend to two years, or with fine, or with both.

Dishonest or

fraudulent execu-

tion of deed of

transfer contain-

ing a false state-

ment of considera-

tion.
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Of Mischief.

426. Whoever, with intent to cause, or knowing that he
is likely to cause, wrongful loss or damage

Mischief.
public or to any person, causes the

destruction of any property, or any such change in any
property, or in the situation thereof, as destroys or dimi-
nishes its value or utility, or affects it injuriously, commits
‘‘ mischief.”

'Explanation 1.—It is not essential to the offence of mis-
chief that the offender should intend to cause loss or damage
to the owner of the property injured or destroyed. It is

sufficient if he intends to cause, or knows that he is likely

to cause, wrongful loss or damage to any person by injuring

any property, whether it belongs to that person or not.

Explanation 2.—Mischief may be committed by an act

affecting property belonging to the person who commits
the act, or to that person and others jointly.

^ Illustrations,

(a) A voluntarily burns a valuable security belonging to Z, intend-

ing to cause wrongful loss to Z. A has committed mischief.

(})) A introduces water into an ice-house belonging to Z, and thus
causes the ice to melt, intending wrongful loss to Z. A has committed
mischief.

(c) A voluntarily throws into a river a ring belonging to Z, with
the intention of thereby causing wrongful loss to Z. A has committed
mischief.

(d) A, knowing that his effects are about to be taken in execution

in order to satisfy a debt duo from him to Z, destroys those effects,

with the intention of thereby causing damage to Z. A has committed
mischief.

{e) A, having insured a ship, voluntarily causes the same to be cast

away, with the intention of causing damage to the underwriters. A
has committed mischief.

(/) A causes a ship to be cast away, intending thereby to cause
damage to Z, who has lent money on bottomry on the ship. A has
committed mischief.

(p) A, having joint property with Z in a horse, shoots the horse,
intending thereby to cause VTongful loss to Z. A has committed
mischief.

Qi) A causes cattle to enter upon a field belonging to Z, intending
to cause, and knowing that he is likely to cause, damage to Z*s crop.
A has committed mischief.

For commentary on s. 425, see Part 11., ss. 551-*554.
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426.

Whoever commits mischief shall be punished with

Punishment for imprisonment of either description for a
committing mis- term which may extend to three months, or

with fine, or with both.

Commentary.

A prisoner charged with the theft and killing of two sheep under
the value of Rs. 10 can only be dealt with under this section. (Rulings

of the Madras Sudder or High Court, 9th May, 1863.)

Mischief such as is described by s. 477 should be charged and tried

under that section, as not only the punishment but the jurisdiction is

different. (Be Madurai, 12 Mad. 54.)

427.

Whoever commits mischief, and thereby causes

^ loss or damage to the amount of fifty
Committing mis- o, int -i i -.i

chief and thereby rupees or upwatus, shall be punished with
causing damage to imprisonment of either description for a

term which may extend to two years, oi
^ with fine, or with both.

Commentary. *

See as to the summary jurisdiction of Magistrates over this offence,

Cr. P. 0., s. 260 (y).

428. Whoever commits mischief by killing, poisoning.

Mischief by kill-
or rendering useless any animal

ing or maiming ov animals of the value of ten rupees or
any animal of the upwards, shall be punishod with imprison-
vaiue of 10 rupees, ment of either description for a term which
may extend to two years, or with fine, or with both.

429. Whoever commits mischief by killing, .poisoning.

Mischief by kill-
“timing, or rendering useless, any elephant,

ing or maiming camel, horse, mule, buffalo, bull, cow, or ox,
cattle, etc,, or any whatever may be the value thereof, or any

v^rlf 50Uee *. ,?
^upees or

upwards, shall be punished with imprison-
ment of either description.for a term which may extend to
five years, or with fine, or with both.

Commentary.

It has been held in Madras that a calf does not come within the
terms "bull, cow, or ox,” and therefore, if not worth Es. 60, its
destruction must be dealt with under s. 425 or s. 428, ftAAording to
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its value. (Reg. v. Cholay, per Scotland, C.J., 4th Madras Sessions,

1864.) The Calcutta High Court has recently refused to follow this

decision ; they said : It seems to us that the section specifies the

more valuable of the domestic animals without regard to age, but in

respect of other kinds of animals not so specified the section would
not apply, unless the particular animal in question was shown to be of

the value of Es. 60 or upwards.” (Hari Handle v. Jafar, 22 Cal. 457.)
430.

Whoever commits mischief by doing any act which
causes^ or which he knows to be likely to

cause, a diminution of the supply of water

for agricultural purposes, or for food or

drink for human beings, or for animals

which are property, or for cleanliness, or

for carrying on any manufacture, shall be punished with

imprisonment of either description for a term which may
extend to five years, or with fine, or with both.

Mischief by in-

jury to works of

irrigation or by
wrongfully divert-

ing water.

431. Whoever commits mischief by doing any act which

Mischief by in-
renders, or which he knows to be likely to

jury to public render, any public road, bridge, navigable
road, bridge, ^r nyer or navigable channel, natural or arti-

ficial, impassable or less safe for travelling

or conveying property, shall be punished with imprisonment
of either description for a term which may extend to five

years, or with fine, or with both.

432. Whoever commits mischief by doing any act which
causes, or which he knows to be likely to
cause, an inundation or an obstruction to

any public drainage attended with injury
or damage, shall be punished with im-
prisonment of either description for a term
which may extend to five years, or with

fine, or with both.

Mischief by
causing inunda-
tion or obstruction

to public drain-

age attended with
damage.

433.

Whoever commits mischief by destroying, or mov-
Mischief by de- ^*^7 Ughthouse or Other light used as a

stroying or mov- sea-mark, or any sea-mark, or buoy, or other
for navigators, or by

house or sea-mark, AQy Act which renders any such lighthouse,
or by exhibiting sea-mark, buoy, or other such thing as afore-
aise lights.

jggg useful as a guide for navigators,
shall be punished with imprisonment of either description
for a term which may extend to seven years, or with fine, or
with l^th.
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434. Whoever commits mischief by destroying or mov-

u- i- V. A inff any landmark fixed by the authority

stroying'^or mov" of a public Servant, or by any act which
ing, etc., a land- renders such landmark less useful as such,
mark fixed by

glial[ be punished with imprisonment of
pu ic aut on

y. description for a term which may
extend to one year, or with fine, or with both.

436.

Whoever commits mischief by fire or any explosive

substance, intending to cause, or knowing it
Mischief by fire

likely that he will thereby cause,

stance with intent damage to any property to the amount ot

to cause damage one hundred rupees or upwards, or (where
to the amount of

property is agricultural produce) ten

rupees or upwards (Act YIII. of 1882, s.

10), shall be punished with imprisonment of either descrip-

tion for a term which may extend to seven years, and shall

also be liable to fine.

436. Whoever commits mischief by fire or any explosive

substance, intending to cause, or knowing it

or explosive ^sub! to be likely that he will thereb)r cause, the
stance with intent destruction of any building which is ordi-
to^destroy a house, uarQy ^ged as a place ot‘ worship, or as a

human dwelling, or as a place for the
custody of property, shall be punished with transportation

for life, or with imprisonment of either description for a
term which may extend to ten years, and shall also be liable

to fine.

Mischief with
intent to destroy

or make unsafe u

decked vessel or a
vessel of 20 tons

burden.

437. Whoever commits mischief to any decked vessel,

or any vessel of a burden of twenty tons or
upwards, intending to destroy or render un-
safe, or knowing it to be likely that he will

thereby destroy or render unsafe, that
vessel, shall be punished with imprison-
ment of either description for a term which

may extend to ten years, and shall also be liable tafine.

438. Whoever commits or attempts to commit, by fire or

Punishment for ^ny explosive substance, such mischief as is

described in the last preceding section,
shall be punished with transportation for
life, or with imprisonment of either descrip-
tion for a term which may extend to ten
years, and shall also be liable to fine.

0

the mischief de-

scribed in the last

section when com-
mitted by fire or

any explosive sub-

.«tance.
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439. Whoever intentionally runs any vessel aground or

ashore, intending to commit theft of any

for ”totention8l“y
pfoperty Contained therein, or to dishonestly

running vessels misappropriate any such property, or with
aground or ashoro intent that such theft or misappropriation

Mmmit property may be committed, shall be
punished with imprisonment of either de-

scription for a term which may extend to ten years, and
shall also be liable to fine.

440. Y/hoever commits mischief, having made prepara-

» tion for causing to any person death, or

mitted after pre- hurt, or wroDglul restraint, or fear of death,
paration made for or of hurt, or of wrongful restraint, shall be
causing death or punished with imprisonment of either de-

scription for a term which may extend to

five years, and shall also be liable to fine.

Of Criminal Trespass.

441. Whoever enters into or upon property in the

^ ^ possession of another, with intent to commit
nminal trespass.

offence (see 8. 40, ante, p. 13), or to*

intimidate, insult, or annoy any person in possession of such
property

; or having lawfully entered into or upon such
property, unlawfully remains there with intent thereby to
intimidate, insult, or annoy any such person, or with in-

tent to commit an ofience, is said to commit ‘‘criminal
trespass.”

For commentary on s. 441, see Part II., ss. 555-5(i4.

442. Whoever commits criminal trespass, by entering

Hcu.e-tre.pa.s.
remaining in, any building, tent, or

^ vessel used as a human dwelling, or any
building used as a place for worship, or as a place for the
custody of property, is said to commit “ house-trespass.”

For commentary on this section, see Part II., 565-5G8.

Explanation .—The introduction^ of any part of the
jriminal trespasser’s body in entering sufiicient to con-
tute “house-trespass.”

48. Whoever commits house-trespass, having taken

^ V , . ,
precautions to conceal such house-trespass
Irom some person who has a right to ex-

' elude, or eject, the trespasser from the
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buildings tent, or vessel which is the subject of the trespass,

is said to commit lurking house-trespass.”

444. Whoever commits lurking house-trespass after

Lurking house- suuset and before sunrise, is said to corn-
trespass by night, mit “ lurking house-trespass by night.”

446. A person is said to commit housebreaking ” who
commits house-trespass, if he effects his

ousebreaking.
entrance into the house, or any part of it, in

any of the six ways hereinafter described
;
or if, being in

the house or any part of it for the purpose of committing an
offence (see s. 40), or having committed an offence therein,

he quits the house or any part of it in any of such six ways,

that is to say :

—

First—If he enters, or quits, through a passage made by
himself, or by any abettor of the house-trespass, in order to

the committing of the house-trespass.

Secondly ,—If he enters, or quits, through any passage

not intended by any person, other than himself or an
abettor of the offence, for human entrance ;

or through any
passage to which he has obtained access by scaling, or

climbing over, any wall or building.

Commentary.

Therefore, a conviction was sustained when the prisoner was caught
inside the prosecutor’s house at night, and the evidence showed that
he could only have effected an entrance by scaling a wall. (Reg. v.

Emdad Ally, 2 Suth. Or. 65.)

Thirdly.—If he enters, or quits, through any passage
which he, or any abettor of the house-trespass, has opened,
in order to the committing of the house-trespass, by any
means by which that passage was not intended by the occu-
pier of the house to be opened.

Fourthly.—If he enters, or quits, by opening any lock in

order to the committing of the house-trespass, or in order to

the quitting of the house after a house-trespass.

Commentary*

Even if a party has got admission into a house through an open
door, it will still be housebreaking should he afterwards break, or
unlock, any inner door for the purpose of entering any other room.
But the mere breaking open of a box, or chest, would not constitute
this offence (2 East P. 0. 488), though it would be punishable under
8. 461.
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Fifthly,—If he effects his entrance, or departure, by using

criminal force, or committing an assault, or by threatening

any person with assault.

Sixthly.—If he enters, or quits, by any passage which, ho
knows to have been fastened against such entrance or de-

parture, and to have been unfastened by himself, or by an
abettor of the house-trespass.

Explanation,—Any out-house or building occupied with a
house, and between which and such house there is an im-
mediate internal communication, is part of the house within

the meaning of this section.

For remarks on this Explanation, see Part II., s. 569.

Illustrations,

{a) A commits house-trespass by making a hole through the wall of

Z’s house and putting his hand through the aperture. This is house-
breaking.

(i) A commits house-trespass by creeping into a ship at a porthole
between decks. This is housebreaking.

S
A commits house-trespass by entering Z’s house through a
ow. This IS housebreaking.

(d) A commits house-tresspass by entering Z’s house through the
door, having opened a door which was fastened. This is house-
breaking.

(e) A commits house-trespass by entering Z’s house through tho
door, having lifted a latch by putting a wire through a hole in the
door. This is housebreaking.

(/) A finds the key of Z’s house-door which Z had lost, and commits
house-trespass by entering Z’s house, having opened the door with
that key. This is housebreaking.

{g) Z is standing in his doorway. A forces a passage by knocking Z
down, and commits house-trespass by entering the house. This is

housebreaking.

(Ji) Z, the doorkeei>er of Y, is standing in Y’s doorway. A commits
house-trespass by entering the house, having deterred Z from opposing
Jiim by threatening to beat him. This is housebreaking.

446. Whoever commits housebreaking after sunset and
Housebreaking before suurise, is said to commit “house-

by night. breaking by night.*’’

447. Whoever commits criminal trespass shall be pun-
- . ^ ^ ^ ished with imprisonment of either descrip-

criminal trespass, ^lon for a term which may extend to three
months, or with fine, which may extend to

five hundred rupees, or with both.
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448.

Whoever commits house-trespass shall be punished
with imprisonment of either description for

iior"e”trw"m”s.
a term which may extend to one year, or
with fine, which may extend to one thousand

rupees, or with both.

Commentary.

A sentence for being a member of an unlawful assembly under s. 144
renders unnecessary a separate sentence under this section. (Reg.
V, Suroop, 3 Sutb. Cr. 54.)

449.

Whoever commits house-trespass in order to the
committing of any oftence punishable with

in oi^deV death, shall be punished with trnnsporta-
commission of nn tiou for life, or with rigorous imprisonment
oiience punishable exceeding ten years, and
with death. ^

Commentary.

A charge uiidor ss. 449, 450, or 451, must allege and prove an intent
to commit an offence punishable in the degrees mentioned therein.
Otherwise nothing but the offence of house-trespass remains. (Reg.
r. Mehar Dowalia, 16 Sutb. Cr. 63.)

450.

Whoever commits house-trespass in order to the
House - trespnss committing of any offence punishable with

in order to the transportation for life, shall be punished

otience punishable imprisonment ol either description
with tiansport/i- foF a term uot exceeding ten years, and
tion for life. shall also be liable to tine.

House - trespass

in order to the
commission of an
offence punishable

with imprison-

meut.

461. Whoever commits house-trespass in order to the
committing of any offence punishable with
imprisonment, shall be punished with im-
prisonment of either deecription for a term
which may extend to two years, and shall
also be liable to fine

;
and if the offence in-

tended to be committed is theft, the term of
the imprisonment may be extended to seven years,

452. Whoever commits house-trespass, having made pre-

Houso - trespass paration for causing hurt to any person, or
after preparation fot assaultiug any persou, Of for wrongfully
made for causing restraining any person, or for putting: any

person in fear ot hurt, or ot assault, or of
wrongful restraint, shall be punished with imprisonment qf
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either description for a term which, may extend to seven

years, and shall also he liable to fine.

Commentary.

A person who, with a forged warrant of arrest, goes into a house
and takes away one of the inmates thence against his will under the
authority of his warrant, has put that inmate in fear of wrongful
restraint (Reg. v. Nund Mohun, 12 Suth. Cr. 33.)

463. Whoever commits lurking house-trespass, or

Punishment for
housebreaking, shall be punished with im-

lurking house- prisonment of either description for a term
trespass or house- which may extend to two years, and shall
breaking.

liable to fine.

454. Whoever commits lurking house-trespass or house-

Lurking house- breaking in order to the committing of any
trespass or house, ofifcnce punishable with imprisonment, shall
breaking in order punished with imprisonment of either

of an offence pun- description for a term which may extend to

ishabie with im- three years, and shall also be liable to fine

;

prisonment.
, jf oflfence intended to be committed

is theft, the term of the imprisonment may be extended to

ten years.

456. Whoever commits lurking house-trespass, or house-

breaking, having made preparation for caus-

ing hurt to any person, or for assaulting any
person, or for wrongfully restraining any
person, or for putting any person in fear of

hurt, or of assault, or of wrongful restraint,

shall be punished with imprisonment of

either description for a term which may extend to ten
years, and shall also be liable to fine.

Lurking house-
trespass or house-

breaking after pre-

paration made for

causing hurt to

any person.

466. Whoever commits lurking house-trespass by night,

PuDishment for
housebreaking by night, shall be pun-

lurking house* ished with imprisonment of either descrip-
trespass or house- tion for a term which may extend to three
rea mg y mg t.

liable to fine.

Commentary*

One single aggravated offence must not be split up into separate
minor offences, €.g, lurking house-trespass in order to commit theft
under s. 457 into lurking house-trespass under s. 456, and theft under
8. 380. (Reg. V, Ramchurn, B.L.R. Sup. Vol. 488 ; S.(3. G fSuth. Or. 39

;

^
F.B. acc.

; Empress v. Ajudhia, 2 All. 644.)
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Lurking house-

trespass or house-

‘bieaking by night,

in order to the

commission of an
oflenoe .punishable

with imprison-
ment.

Lurking house-

trespass or house-

breaking by night,

after ])reparation

made for causing

Jiurt to any peison.

Nor is it necessary in a charge under s. 456 to allege specifically

that the offender had any of the intentions which enter into the

definition of criminal trespass by s. 441. If the charge is made
under s. 457, the intention must be alleged. (Balmakand Ram
r. Ghunsam Ram, ^22 Cal. 391.)

457. Whoever commits lurking house-trespass by night,

or housebreaking by night, in order to

the committing of any offence punishable

with imprisonment, shall be punished with

imprisonment of either description for a

term which may extend to five years, and
shall also be liable to fine

;
and if the offence

intended to be committed is theft, the term
of the imprisonment may be extended to fourteen years.

458. Whoever commits lurking house-trespass by night,

or housebreaking by night, having made
preparation for causing hurt to any person,

or for assaulting any person, or for wrong-
fully restraining any person, or for putting
any person in fear of hurt, or of assault, or

of wrongful restraint, shalU be punished
with imprisonment of either description for a term which
may extend to fourteen years, and shall also be liable to

fine.

459. Whoever, whilst committing lurking house-trespass

or housebreaking, causes grievous hurt to

any person, or attempts to cause death or

grievous hurt to any person, shall be
punished with transportation for life, or

imprisonment of either description for a
term which may extend to ten years, and shall also be liable

to fine.

460. If, at the time of the committing of lurking house-
trespass by night, or housebreaking by
night, any person guilty of such offence
shall voluntarily cause, or attempt to cause,
death or grievous hurt to any person, every
person jdintly concerned in committing such
lurking house-trespass by night, or house-
breaking by night, shall be punished with
transportation for life, or with imprisonment

of either description for a term which may extend to ten
jears, and shall also be liable to fine.

For commentary on ss. 458-460, see Part II., s. 569.

Grievous hurt
• caused whilst com-
mitting lurking
house-tre.<!pass or

house-breaking.

All persons
jointly conoerned

in housebreaking,

etc., to be punish-

able for death

or grievous hurt
caused by one of

their number.
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Dishonestly
Ijreaking open any
closed receptacle

containing or sup*

]
osed to contain

l)ropci*ty.

461. Whoever dishonestly, or with intent to commit
mischief, breaks open, or unfastens, any
closed receptacle which contains, or which

he believes to contain, property, shall be
punished with imprisonment of either de~

scription for a term which may extend to

two years, or with fine, or with both.

462. Whoever, being entrusted with any closed receptacle

which contains, or wliich he believes to

contain, property, without having authority

to open the same, dishonestly, or with intent

to commit mischief, breaks open, or un-

fastens, that receptacle, shall be punished
with imprisonment of either description for a term which
may extend to three years, or with line, or with botli.

Punishment for

same offence when
committed by per-

son entrusted with

tjustody.

^ CHAPTEE XVIII.

OF OrFEKCE8 RELATING TO DOCUMENTS AND TO TRADE OR
PROPERTY-MARKS.

For commentary on this chapter, see P.art IL, Chap. XII., and
special references to the following sections.

463.

Whoever makes any false document, or part of a
document, with intent to cause damage, or

orgery,
injury, to the public or to any person, or to

support any claim or title, or to cause any person to part

with property, or to enter into any express or implied
contract, or with intent to commit fraud or that fraud may
be committed, commits forgery.

For commentary on ss. 463, 464, see Part II., as. 576-587.

Making a fai^e 464. A person js Said to make a false

document. document

—

First,—Who dishonestly, or fraudulently, makes, signs,

seals, or executes a document, or part of a document, or
makes any mark denoting the execution of a document,
with the intention of causing it to be believed that such
jdocument or part of a document was made, signed, sealed,
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or executed by, or by the authority of, a person, by whom,
or by whose authority, he knows that it was not made,
signed, sealed, or executed, or at a time at wliich he knows
that it was not made, signed, sealed, or executed

;
or,

Secondly,—Who, without lawful authority, dishonestly, or
fraudulently, by cancellation or otherwise, alters a document
in any material part thereof, after it has been made or
executed either by himself or by any other person, whether
such person be living or dead at the time of such altera-
tion

; or,

Thirdly ,—Who dishonestly, or fraudulently, causes any
person to sign, seal, execute, or alter, a document, knowing
that such person, by reason of unsoundness of* mind or
intoxication cannot, or that by reason of deception practised
upon him, he does not, know the contents of the document,
or the nature of the alteration.

(a) A has a letter of credit upon B for Rupees lO.OQP, written by Z.
A, in order to defraud B, adds a cypher to tho 10,000, and makes thc^-

sum 100,000, intending that it may be believed by B that Z so wrote
tho letter. A has committed forgery.

(h) A, without Z’s authority, affixes Z‘s seal to a document purport-
ing to l»e a conveyance of an estate from Z to A, with the intention of
selling tho estate to B, and thereby of obtaining from B tho purchase-
money. A has committed forgery.

(c) A picks up a cheque on a Banker signed by B, payable to
bearer, but without any sum having l^een inserted in the cheque. A
fraudulently fills up the che<tuo by inserting the sum ot ten thousand
rupees. A commits forgery.

{d) A leaves with B, his agent, a cheque on a Banker, signed by A,
without inserting the sum payable, and authorizes B to till up the
cheque by inserting a sum not exceeding ten thousand rupees for
the purpose of making certain payments. B fraudulently fills up the
cheque by inserting the sum of twenty thousand rupees. B commits
forgery.

{e) A draws a Bill of Exchange on himself in the name of B without
B’s authority, intending to discount it as a genuine bill with a Banker,
and intending to take up thfl bill on its maturity. Here, as A draws
the bill with intent to deceive the Banker by leading him to suppose
that he had the security of B and thereby to discount the bill, A is

guilty of forgery.

(/) Z’s will contains these words—“ I direct that all my remaining
property be equally divided between A, B, and C.” A dishonestly
scratches out B’s name, intending that it may be believed that the
whole was left to himself and C. A has committed forgery.
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{(f) A endorses a Government Promissory Note and makes it pay-
able to Z or his order, by writing on the bill the words “ Pay to Z or

his order,” and signing the endorsement, B dishonestly erases the

words ‘‘Pay to Z or his order,” and thereby converts the special

endorsement into a blank endorsement. B commits forgery.

(A) A sells and conveys an estate to Z. A afterwards, in order to

defiaud Z of his estate, executes a conveyance of the same estate to B,

dated six months earlier than the date of the conveyance to Z, intend-

ing it to be believed that he had conveyed the estate to B before he
conveyed it to Z. A has committed forgery.

(i) Z dictates his will to A. A intentionally writes down a diiferent

legatee from the legatee named by Z, and by representing to Z that he
has prepared the will according to his instructions, induces Z to sign

the will. A has committed forgery.

(./) A writes a letter and signs it with B’s name without B’s

authority, certifying that A is a man of good character and in dis-

tressed circumstances from unforeseen misfortune, intending by means
of such letter to obtain alms from Z and other persons. Here, as A
made a false document in order to induce Z to part with property, A
has committed forgery.

(h) A, without B’s authority, writes a letter and signs it in B’s
name, certifying to A’s character, intending thereby to obtain employ-
ment under Z. A has committed forgery, inasmuch as ho intended to

deceive Z by the forged certificate, and thereby to induce Z to enter
into an expressed or implied contract for service.

Explanation 1.—A man’s signature of his own name may
amount to forgery.

Illustrations.

(a) A si^s his own name to a Bill of Exchange, intending that it

may be believed that the bill was drawn by another person of the same
name. A has committed forgery.

(h) A writes the word “ accepted ” on a piece of paper and signs it

with Z’s name, in order that B may afterwards write on the paper a
Bill of Exchange drawn by B upon Z, and negotiate the bill as though
it had been accepted by Z. A is guilty of forgery

;
and if B knowing

ihe fact draws the bill upon the paper pursuant to A’s intention, B is

also guilty of forgery.

(c) A picks up a Bill of Exchange payable to the order of a different
person of the same name. A endorses the bill in his own name,
intending to cause it to be believed that it was endorsed by the person
to whose order it was payable ;

here A has committed forgery.

(d) A purchases an estate sold under execution of a decree against
B. B, after the seizure of the estate, in collusion with Z, executes a
lease of the estate to Z at a nominal rent and for a long period, and
dates the lease six months prior to the seizure, with intent to defraud
A, and to cause it to be believed that the lease was granted before the
seizure. B, though he executes the lease in his own name, commits
forgery by antedating it.
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(e) A, a trader, in anticipation of insolvency, lodges effects with B
for A’s benefit and with intent to defraud his creditors, and in order

to give a colour to the transaction writes a Promissory Note binding

himself to pay to B a sum for value received, and ant^ates the note,

intending that it may be believed to have been made before A was on
the point of insolvency. A has committed forgery under the first head

of the definition.

ExplamtioH 2.—The making of a false document in the

name of a fictitious person, intending it to be believed that

the document was made by a real person, or in the name of

a decea.sed person, intending it to be believed that the

document was made by the person in his lifetime, may
amount to forgery.

Illustration,

A draws a Bill of Exchange upon a fictitious person, and fraudu-

lently accepts the bill in the name of such fictitious person with intent

to negotiate it. A commits forgery.

465. Whoever commits forgery shall be punished with

imprisonment of either description for a

which may extend to two years, or

with fine, or with both. •

466. Wlioever forges a document, purporting to be a
record or proceeding of or in a Court of

Justice, or a Register of Birth, Baptism,
Marriage, or Burial, or a Register kept by
a public servant as such, or a certificate or

document purporting to be made by a
public servant in his oflScial capacity, or an authority to

institute or defend a suit, or to take any proceedings
therein, or to confess judgment, or a power-of-attorney, shall

be punished with imprisonment of either description for a
term which may extend to seven years, and shall also be
liable to fine.

Forgery of a re-

coi'd of a Court of

Justice, or of a

f)ublic Register of

Births, etc.

Commentary.
The illegibility of the seal and signature on a forged document

purporting to be made by a public servant in his official capacity, will
not render a conviction under this section, or s. 471 void. (Reg.
V, Prosunno, 5 Suth. Or. 96.)

467.

Whoever forges a document which purports to be a
valuable security, or a will, or an authority

vaiuX'^security ^ « or which purprts to give

or will. authority to any person to make or transfer

any valuable security, or to receive the



[(Aap. XTUI.204 POBQEEY.

principal, interest, or dividends thereon, or to receive or

deliver any money, movable property, or valuable security,

or any document purporting to be an acquittance or receipt

acknowledging the payment of money, or an acquittance or

receipt for the delivery of any movable property or valuable
security, shall be punished with transportation for life, or
with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.

Commentary,

The concoction of a document which upon its face appears to be a
mere copy, and which if a genuine copy would not authorize the
delivery of money or the doing of any other act referred to in this

section, is not chargeable as an offence under s. 9:67. (Keg. v. Naro, 5
Bom. H.O. CO, 56.) Of course, if the document purported to beai*

the signature of any public officer, authenticating it as a true copy,
the forgery of his signature might be an offence under s. 465. A
fraudulent alteration of a Collectorate challan is within this section

.

(Reg. V. Ilarish Chunder, Suth. Sp. Cr. 22.)

468. Whoever commits forgery, intending that the docu-
ment forged shall be used for the purpose

pu5rof'tL‘a'’t!
of

_

cheating, Shall be punished with im-

ing, pnsonment ot either description for a term
which may extend to seven years, and shall

also be liable to fine.

469. Whoever commits forgery, intending that the docu-
ment forged shall harm the reputation of

knowing that it is likely to

reputation Ksed for that purpose, shall be punished
of any person. with imprisonment of either description for

a terra which may extend to three years,
and shall also be liable to fine.

Commentary.

Thus, a person who forged a draft petition, with the intention of
using it as evidence, and which contained false statements calculated
to injure the reputation of a person, was held guilty of an offence
under this section. (Reg. v, Shifait, 2 B.L.R.. A. Gr. 12; S.C. 10 Suth.
Cr. 61.)

A forged docu-

ment.

470.

A false document made wholly or in
part by forgery is designated “a forged
document.”
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Making or pos-

ftessing a count—-
feit seal, pla,,,

with intent to

commit a forgery

punishable under
section 467.

471 . Whoever fraudulently or dishonestly uses as

genuine any docninent which he knows or
Using as genuine reason to believe to be a forged docu*

mertr^ ment, shall be punished in the some
naanner as if he had forged such document.

For commentary on s, 471, see Part IT., ss. 588-590.

472 . Whoever makes or counterfeits any seal, plate, or

other instrument for making an impression,

intending that the same shall be used for

the purpose of committing any forgery

which would be punishable under section

467, or with such intent has in his posses-

sion any such seal, plate, or other instru-

ment, knowing the same to be counterfeit,

shall be punished with transportation for life, or with

imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.

473 . Whoever makes or counterfeits any seal, plate, or

other instrument for making an impression,

intending that the same shallf be used for

the purpose of committing any forgery

which would be punishable under any
section of this chapter other than section

467, or with such intent has in his posses-

sion any such seal, plate, or other instru-

ment, knowing the same to be counterfeit, shall be punished
with imprisonment of either description for a term which
may extend to seven years, and shall also be liable to fine.

474 . Whoever has in his possession any document,
knowing the same to be forged, and intend-
ing that the same shall fraudulently or
dishonestly be used as genuine, shall, if the
document is one of the description men-
tioned in section 466, be punished with
imprisonment of either description for a

term which may extend to seven years, and shall also be
liable to fine

;
and, if the Hocument is one of the description

mentioned in section 467, shall be punished with transpor-
tation for life, or with imprisonment of either description
for a term which may extend to seven years, and shall also
be liable to fine.

Making or pos-

sessing a counter-

feit seal, plate,

etc., with intent

to commit a for-

gery punishable

otherwise.

Having posses-

sion of a valuable

security or will,

JcDOwn to be forged,

^vith intent to use

it as genuine.

For commentary on s. 474, see Part II., s. 591.
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475.

Whoever counterfeits upon, or in the substance of,.

any material, any device or mark used for

Counterfeiting a the purpose of authenticating any document

useTforauthent* described iti section 467, intending that

eating document such device, or mark, shall be used for the
described in sec- purpose of giving the appearance of authen-

lesLfJoartcrfcu *“>*7 *<> any document then forged, or

marked material, thereafter to be forged, on such material,

or who with such intent has in his possession

any material upon, or in the substance of which, any such

device, or mark, has been counterfeited, shall be punished
with transportation for life, or with imprisonment of either

description for a term which may extend to seven years,

and shall also be liable to fine.

476.

Whoever counterfeits upon, or in the substance of,,

^ ^ . any material, any device, or mark, used for

device or mark purpose of authenticating any document
used for authenti- Other than the documents described in.

eating documents section 467, intending that such device, or
other than those i vni_ p-

de.scribed in sec- in^rk, shall be uscd lop the purpose of

tion 467, or pos- giving the appearance of authenticity to-
sessing counterfeit dociiment then forged or thereafter to*

be forged on such material, or who with
such intent has in his possession any material upon or in.

the substance of which any such device or mark has been,
counterfeited, shall be punished with imprisonment of either

description for a term which may extend to seven years,,

and shall also be liable to fine.

477.

Whoever fraudulently, or dishonestly, or with intent

to cause damage or injury to the public or

ceUaron,“’aertrc'-
person, cancels, destroys, or defaces,,

tion, etc., of a will. OT attempts to cancel, destroy, or deface, or

secretes, or attempts to secrete, any docuT
ment which is or purports to be a will, or an authority to.

adopt a son, or any valuable security, or commits mischief
in respect to such document, shall be punished with trans-
portation for life, or with imprisonpaent of either description,
for a term which may extend to seven years, and shall also
be liable to fine.

Commentary.
The words ** purports to be” bring this section within the English

decisions which lay down that a document which is unstamped, and
therefore not admissible as evidence, may still be a valuable security,

.
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(7 Mad. II.C., App. xxvii. ; S.C. Weir, 123 [215] : Kef?, v. Bamasami,
12 Mad. 148.) A Puttah is a valuable security for the purposes of

this section. (Beg. v. Nittar, 3 Suth. Cr. 38.)

477A. Whoever, being a clerk, officer or servant, or

employed or acting in the capacity of a
Falsification of

officer or Servant, wilfully, and with
tlCCOlllliiS

^ ^ w ^

intent to defraud, destroys, alters, mutilates

or falsifies any book, paper, writing, valuable security or

account which belongs to or is in the possession of his

employer, or has been received by him for or on behalf of

his employer, or wilfully, and with intent to defraud, makes
or abets the making of any false entry in, or omits or alters

or abets the omission or alteration of any material par-

ticular from or in any such book, paper, writing, valuable

security or account, shall be punished with imprisonment ot
either description for a term which may extend to seven*

years, or with fine, or with both.

Explanation .—It shall be sufficient in any charge under
this section to allege a general intent to defraud without
naming any particular person intended to be (^frauded, or
specifying any particular sum of money intended to be the*

subject of the fraud, or any particular day on which the-
offence was committed. (Act ill. of 1895, s. 4.)

Of Trade, Propeiiti and other Marks.

Commentary.

The whole law on Trade, J’roperty and other Marks now rests on
the Indian Merchandise Marks Act of 1889 as amended by Act IX.,
of ] 891. The material parts of these Acts as bearing on criminal law
are therefore inserted in full.

For commentary, see Part II., ss. 592-601.

1. (1) This Act may be called the Indian
Merchandise Marks Act, 1889.

(2) It extends to the whole of British India
; and

(3) It shall come into force on the first day of April, 1889.

Definitions
unless there is something

®
^ repugnant in the subject or context,

—

(1) trade mark” has the meaning assigned to that
expression in section 478 of the Indian Penal Code as^
amended by this Act :

—

Title, extent and
commencement.
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(2)
‘‘ trade description ’’ means any description, statement

-or other indication, direct or indirect,

—

(a) as to the number, quantity, measure, gauge or

weight of any goods, or

(b) as to the place or country in which, or the time
at which, any goods were made or produced, or

(c) as to the mode of manufacturing or producing
any goods, or

{d) as to the material of which any goods are com-
posed, or

(e) as to goods being the subject of an existing

patent, privilege or copyright

;

and the use of any numeral, word or mark, which
according to the custom of the trade is commonly
taken to be an indication of any of the above
matters, shall be deemed to be a trade description

within the meaning of this Act

;

(3)
“ False trade description means a trade description

which is untrue in a material respect as regards the goods
to which it is applied, and includes every alteration of a
trade description, whether by way of addition, eifacement
or otherwise, where that alteration makes the description

untrue in a material respect, and the fact that a trade

description is a trade-mark or part of a trade-mark shall

not prevent such trade description being a false trade

description within the meaning of this Act ;

(4) “ goods ” means anything which is the subject of
trade or manufacture ;

and

(5)
‘‘ name ** includes any abbreviation of a name.

3. For that part of Chapter XVIII. of the “ Indian Penal
»Code’* which relates to Trade and Property Marks, the
following shall be substituted, namely :

478. A mark used for denoting that goods are the inanu-

, .. facture or merchandise of a particular person
la. e-raai

. Called a trade-mark, and for the purposes
.of this Code the expression trade-mark ” includes any
trade-mark which is registered in the register of trade-marks
kept under the Patents, Designs and Trade-Marks Act,
liSoS, and any trade-mark which, either with or without
.registration, is protected by law in any Brititish possession
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or Foreign State to which the provisions of the one hundred

and third section of the Patents, Designs and Trade-Marks

Act, 1883, are, under Order in Council, for the time being

applicable.

479. A mark used for denoting that movable property

belongs to a particular person is called a
i>ro,,orty mark.

n^^rk.

480. Whoever marks any goods, or any case, package or

other receptacle containing goods, or uses
Using a false

- package or other receptacle with
trade-mark. i

°
any mark thereon, in a manner reasonably

calculated to cause it to be believed that the goods so

marked, or any goods contained in any such receptacle so

marked, are the manufacture or merchandise of a person

whose manufacture or merchandise they are not, is said to

use a false trade-mark.

481.

Whoever marks any movable property or goods, or

any case, package or other receptacle con-

nnltty mark"'*®
twining movable property or goods, or uses

any case, package or other receptacle having
any mark thereon, in a manner reasonably calculated to

cause it to be believed that the property or goods so

marked, or any property or goods contained in any such
Teceptacle so marked, belong to a person to whom they do
not belong, is said to use a false property mark.

482.

Whoever uses any false trade-mark or any false

property mark shall, unless he proves that
Punishment for Re acted without intent to defraud, be

kV property punished with imprisonment of either de-

•mark. scription for a term which may extend to
one year, or with fine, or with both.

483. Whoever counterfeits any trade-mark or property

Counterfeiting a person shall be
•trade mark or pro- punished with imprisonment of either de-
perty mark used scription for a term which may extend to
^ two years, or with fine, or with both.

484. Wlioever counterfeits any property mark used by a
public servant, or any mark used by a

:a mark” us^* by a P^^ic servaut to dcuote that any property
j)ubiic servant. has been mauuiactnred by a particular

person or at a particular time or place, or
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that the property is of a particular quality, or has passed

through a particular office, or that it is entitled to any
exemption, or uses as genuine any such mark, knowing the

same to be counterfeit, shall be punished with imprisonment
of either description for a term which may extend to three

years, and shall also be liable to fine.

486. Whoever makes or has in his possession any die,

plate or other instrument for the purpose of

.es“on‘ of any*’“r-
Counterfeiting a trade-mark or property

Btrument for coun- mark, or has in his possession a trade-mark
terfeiting a trade- or property mark for the purpose of de-

mark.
property

that any goods are the manufacture
or merchandise of a person whose manu-

facture or merchandise they are not, or that they belong to

a person to whom they do not belong, shall be punished
with imprisonment of either description for a term which
may extend to three years, or with fine, or with both.

486. Whoever sells; or exposes or has in possession for

Seiiin 00 ds
purpose of trade or manufacture,

marked ^ wlth^ ’ a any goods or things with a counterfeit trade-
counterfeit trade- mark or property mark affixed to or im-

mark
pressed upon the same or to or upon any
case, package or other receptacle in which

such goods are contained, shall, unless he proves

—

() that, having taken all reasonable precautions against

committing an offence against this section, he had at the
time of the commission of the alleged offence no reason to

suspect the genuineness of the mark, and

() that, on demand made by or on behalf of the pro-
secutor, he gave all the information in his power with
respect to the persons from whom he obtained such goods or
things, or

(c) that otherwise he had acted innocently,

be punished with imprisonment of either description for

a term which may extend to one year, or with fine, or with
both.

487. Whoever makes any false mark upon any case,.

package or other receptacle containing
Making n false goods, in a manner reasonably calculated

JlttJccontaTn-
c*"®® aiiv public Servant or any other

ing goods. person to believe that such receptacle con-
tains goods which it does not contain, or
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that it docs not contain goods \vhich it doos contain, or that

the goods contained in such receptacle are of a nature or

quality different from the real nature or quality thereof,

shall, unless he proves that he acted without intent to

defraud, be punished with imprisonment of either descrip-

tion for a term which may extend to three years, or with

fine, or with both.

488. Whoever makes use of any such false mark in any

Punishment fm- manner prohibited by the last foregoing
making use of any section sliall, unless he proves that he
such false mark. acted without intent to defraud, be punished
as if he hud committed an offence against that section.

489. W^hoever removes, destroys, defaces or adds to any
property mark, intending or knowing it to

Tampering with be likely that he may thereby cause iniiirv

wX''‘fnter^'‘to to any person, shall he punished with iin-

cause injury, prisonment of either description for a term
which may extend to one year, or with

fine, or with both. -

Trade Descriptions.

4. (I) The provisions of this Act respecting the appli-

sup- cation of a false trade description to goods
pieracntai to the or respecting goods to which a false trade

description is applied shall extend to the
application to goods of any such numerals,

words or marks, or arrangement or combination thereof,
whether including a trade-mark or not, as are or is reason-
ably (mlculated to lead persons to believe that the goods

manufacture or merchandise of some person other
than the person whose manufactare or merchandise they
really are, and to goods having such numerals, words or
marks, or arrangement or combination, applied thereto.

(2) The provisions of this Act respecting the application
of a ialse trade descriptioji to goods, or respecting goods to
which a false trade descTiption is applied, shall extend to
the application to goods of any false name or initials of
a person, and to goods with the false name or initials of a
person applied, in like manner as if such name or initials
were a trade description, and for the purpose of this enact-
ment the expression ** false name ” or « initials ” means as
applied to any goods any name or Jinitials— ,
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(a) not being a trade-mark, or part of a trade mark, and

(b) being identical with, or a colourable imitation of, the

name or initials of a person carrying on business in connec-

tion with goods of the same description and not having

authorized the use of such name or initials.

(3) A trade description which denotes or implies that

there are contained in any goods to which it is applied

more yards, feet or inches than there are contained therein

standard yards, standard feet or standard inches is a false

trade description.

Application of [>• (1) A persou shall be deemed to apply
trade descriptions, a trade description to goods who

—

(a) applies it to the goods themselves, or

(i) applies it to any covering, label, reel or other thing
in or with which the goods are sold or are exposed or had
in possession for sale or any purpose of trade or manu-
facture, or

(c) places, encloses or annexes any goods which are sold,

or are exposed or had in possession for sale or any purpose
of trade or manufacture, in, with or to any covering, label,

reel or other thing to w'hich a trade description has been
applied, or

(d) uses a trade description in any manner reasonably
calculated to lead to the belief that the goods in connection
with which it is used are designated or described by that
trade description.

(2) A trade description shall be deemed to be applied
whether it is woven, impressed or otherwise worked into or
annexed or affixed to the goods or any covering, label, reel

or other thing.

(3) The expression covering” includes any stopper,
cask, bottle, vessel, box, cover, capsule, case, frame or
wrapper, and the expression "label” includes any band
or ticket.

6. If a person applies a false trade description to goods,
Penalty for ap- he shall, subject to the provisions of this

plying a false trade Act, and unless he proves that he acted
escnption.

without intent to defraud, be punished with
^imprisonment for a term which may extend to three months,
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or with fine which may extend to two hundred rupees, and

in the case of a second or subsequent conviction, with

imprisonment which may extend to one year, or with fine,

or with both.

7. If a person sells, or exposes or has in possession for

Penalty for sell- Sale or any purpose of trade or manufacture,
ing goods to which any goods or things to which a false trade

scripUon^^^s'^ np-
description is api>lied, he shall, unless he

plied. proves

(a) that, having taken all reasonable precautions against

committing an offence against this section, he had at the

time of the commission of the alleged offence no reason to

susj)ect the genuineness of the trade description, and

(b) that, on demand made by or on behalf of the prose-

cutor, he gave all the information in his power with respect

to the persons from whom he obtained such goods or

things, or

(c) that otherwise he had acted innocently,

be punished with imprisonment for a termp which may
extend to three months, or with fine whicli may extend to

two hundred rupees, and in case of a second or subsequent
conviction, with imprisonment which may extend to one year,

or with fine, or with both.

Unintentional Contravention op the Law relating
TO Marks and Descriptions.

Unintentional

contravention of
the law relating to

marks and descrip-

tions.

8. Where a person is accused under section 482 of the
Indian Penal Code of using a false trade-
mark or property mark by reason of his

having applied a mark to any goods, pro-
perty or receptacle in the manner mentioned
in section 480 or section 481 of that Code,

as the case may be, or under section 6 of this Act of
applying to goods any false trade description, or under
section 485 of the Indian Penal Code of making any die,
plate or other instrument for the purpose of counterfeiting
a trade-mark or property mark, and proves

—

(a) that in the ordinary course of his business he is

employed, on behalf of other persons, to apply trade-marks
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or property marks, or trade descriptions, or, as the case

may be, to make dies, j)lates or other instruments for

making, or being used in making, trade-marks or property
marks, and that in the case which is the subject of the

charge he was so employed, and waa not interested in the

goods or other thing by way of profit or commission de-

pendent on the sale thereof, and

(h) that he took reasonable precautions against com-
mitting the offence charged, and

(c) that he had, at the time of the commission of the
alleged offence, no reason to suspect the genuineness of

the mark or description, and

(d) that, on demand made by or on behalf of the prose-

cutor, he gave all the information in his power with respect
to the persons on whose behalf the mark or description was
applied,

he shall be acquitted.

,

Forfeiture op Goods.

{). (1) AVhen a person is convicted under section 482 of

the Indian Penal Code of using: a false

trade-mark, or under section 486 of that

Code of selling, or exposing or having in

possession for sale or any purpose of trade or manufacture,
any goods or things with a counterfeit trade-mark applied

thereto, or under section 487 or section 488 of that Code of

making, or making use of, a false marie, or under section 6
or section 7 of this Act of applying a false trade description

to goods, or of selling, or exposing or having in possession

for sale or any purjiose of trade or manufacture, any goods
or things to which a i'alse trade description is applied, or is

acquitted on proof of the matter or matters specified in

section 486 of the Indian Penal Code or section 7 or

section 8 of this Act, the Court convicting or acquitting
him may direct the forfeiture to Her Majesty of all goods
and things by means of, or in relation to, which the offence

has been committed or, but for such proof as aforesaid,

would have been committed*

(2) When a forfeiture is directed on a conviction and an
appeal lies against the conviction, an appeal shall lie

against the forfeiture also.
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(3) When a forfeiture is directed on an acquittal and the

goods or things to which the direction relates are of value

exceeding fifty rupees, an appeal against the forfeiture may
be preferred, witnin thirty days from the date of the

direction, to the Court to which in appealable cases

appeals lie from sentences of the Court which directed tho
forfeiture.

Kvidence of

oriijin.
• 7

13.

In the case of goods brought into British India by
sea, evidence of the port of shipment shall,

in a prosecution for an offence against this

Act, or section 18 of the Sea Customs Act,
1878, as amended by this Act, be primd facie evidence ol*

the place or country in which the goods were made or
produced.

14. (1) On any such prosecution as is mentioned in the
last foregoing section, or on any prosecution
for an offence against any of the sections of

the Indian lAnal Code as amended by this Act, which
relate to trade, property and other marks, the^Court may
order costs to be paid to the defendant by the prosecutor,
or to the prosecutor by the defendant, having regard to the
information given by and the conduct of the defendant
and prosecutor respectively,

(2) Such costs shall, on application to the Court, be
recoverable as if they were a fine.

15. No such prosecution as is mentioned in the last

Limitation.
foregoiiig section shall be commenced after
the expiration of three years next after the

commission of the offence, or one year after the first dis-
covery thereof by the prosecutor, whichever expiration first
happens.

18. (o) Nothing in this Act shall be construed so as to
render liable to any prosecution or punish-
ment an/ servant of a master resident in

, ,

British India, who in good faith acts in
obedience to the instructions of such master, and, on demand
by the prosecutor, has^ given full information as to his
^ster, and as to the instructions which he has received
from ms master.
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22, If any person, being within British India, abets the

commission, without British India, of any

fe^e^out^of indV wliich, if Committed within British India,.

would under this Act, or under any section

of that part of Chapter XVIII. of the Indian Penal Code
which relates to trade, property and other marks, be an
offence, he may be tried for such abetment in any place in.

British India in which he may be found, and be punished
therefor with the punishment to which he would be liable

if he had himself committed in that place the act which
he abetted. (Act IX. of 1891, s. 4.)

CHAPTER XIX.

OF THE (jUIMINAL BREACH OF CONTRACTS OF SERVICE.

490. Whoever, being bound by a lawful contract to render

Breach of con-
personal service in conveying or con-

tract of service ducting any person, or any property, from
during a voyage or one place to another place, or to act as*
journey. Servant to any person during a voyage or

journey, or to guard any person, or property, during a^

voyage or journey, voluntarily omits so to do, except in the

case of illness or ill-treatment, shall be punished with im-
prisonment of either description for a term which may
extend to one month, or with tine, which may extend to one
hundred rupees, or with both.

JUustrations^.

() A, a palanquin-bearer, being bound by legal contract to carry
Z from one place to another, runs away in the middle of the stage. A
has committed the offence defined in this section.

() A, a cooly, being bound by lawful contract to carry Z’s baggage
from one place to another, throws the baggage away, A has committed
the offence defined in this section.

(c) A^ a proprietor of bullocks, being bound by legal contract to
convey goods on his bullocks from one place to another, illegally omits
to do so. A has committed the offence defined in this section.

(d) A, by unlawful means, compels B, a cooly, to cany his baggage.
B, in the course of the journey, puts down the baggage and runs away^.
Here, as B was not lawfully bound to carry the baggage, he has not
committed any offence.
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Explanation,—It is not neoessary to this offence that the

contract should be made with the person for whom the
service is to be performed. It is suflScient if the contract is

legally made with any person, either expressly or impliedly,,

by the person who is to perform the service.

Jllusiratmt,

A contracts with a Dak Company to drive their carriage for a
month. employs the Dak Company to convey him on a journey,
and during the month the Company supplies B with a carriage which
is driven by A. A in the course of the journey voluntarily leaves the
carriage. Here, although A did not contract with B, A is guilty of an*
offence under this section.

491. Whoever, being bound by a lawful contract to attend

Breach of con- ®“PP^y PeWOn
tract to attend on who, by reason of youth, or of unsoundness
and supply the of mind, or of a disease or bodily weakness,

peisons."^
^ helpless, or incapable of providing for his

own safety, or of supplying his own wants,,
voluntarily omits so to do, shall be punished with imprison-
ment of either description for a term which may extend to
three months, or with fine, which may exten(J to two hun-
dred rupees, or with both.

492. Whoever, being bound by lawful contract in writing

Breach af con- artificer,

tract to serve at
Workman, or labourer, for a j)eriod not more*

a distant place to than three years, at any place within British

h com ev\Vanhe *^® Contract,

master’s' expense. has been, or IS to be, conveyed at the
expense of such other, voluntarily deserts

the service of that other during the continuance of his con-
tract, or without reasonable cause refuses to perform the
service which he has contracted to j)erform, such service
being reasonable and proper service, shall be punished with
imprisonment of either description for a term not exceeding
one month, or with fine not exceeding double the amount of
such expense, or with both; unless the employer has ill-
treated him or neglected to perform the contract on his
part

Commentary.
It has been held by tho High Court of Bengal that the wordsdunng a voy^e or jonmey” govern the whole of s. 490, and, there-fore,!^ breach of a contract to carry indigo from the field to the vats

is not puni^able under s, 490. (Neeonee v. MuUungha, 6 Suth. Cr.
80; and see Saga v. Nirunjun, 9 Suth Cr. 12.)
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“ J'his section does not apply to servants hired by the month, and under ix

continuing implied contract to servo until the engagement is terminated by
a month’s notice;.” (Rulings of the Madras High Court, 27th March, 1863

;

S.C. Weir, 123 [216].) Nor to a servant engaged in Madras at a monthly
salary who absconded after arriving at Cuddapah. (Mad. H. C. Ruliog^,

7th January, 1868; S.C. Weir, 121 1216].)

Tho words “artificer, workman, or laliourer ” iu s. 492 are the same
as arc found in s. 2 of Act XIII. of 1859. As to these, the Bombay
High Court said, “ A person who in the ordinary course would himself
take part in the work he contracted for is an artificer, workman, or

labourer within the scope of Act XIII. of 1859.” (Re Amirkhan, Bom.
H.C. Cr. R., 24th July, 1884 ;

cited Sohoni, Grim. Procedure Code, 3rd
od., 519.) The words include labour skilled and unskilled, such as

that of a plantation cooly (3 Mad. H. C. Rulings 25 ;
Reg. v. (raub

Gorah, 8 Suth. Cr. 6) or a silk spinner in a factory. (Koonjobchary
Lall v. Raja Doomney, 14 8uth. Cr. 29.) They do not apply to con-

tracts to serve as domestic servants (Keg. v, Koobhoi, 12 Suth. Cr. 26),

or to supply wood (Upper Assam Tea Co. v, Thopoor, 4 B.L. I?., App. I.),

or by a Imtcher to supply skins (7 Mad. H.C. Rulings li3), or to a
person who bound himself to another to render to him “service for

agricultural and other purposes” for one year (Keg. v. Bhagoau
Bhivsan, 7 Bom, 379), or to any person who does not undertake
personally to do the work, but who only contracts to get it done by
some one else. (Gilby v. Subbu Pillai, 7 Mad. 100; Caluram v,

Chengappa, 13 Mad. 35i
;
re Balkrishna, 10 Bom. 96.)

In all three sections tho essence of tho breach of contract is that it

should be done voluntarily, that is intentionally. (Ante, s. 89.) Of
course there is no offence where there is a legal justification for not
carrying out the contract. (Ante, s. 79 ;

per Blackburn, J., in Unwin
V. Clarke, L.R. 1 Q.B 417, at p. 424.) A man who under a mistake of
fact believes that he has given a notice to quit, which, if given, would
dissolve the conrtact, is not liable. (Rider v. Wood, 29 L.J.M.C. 1 ; sec

per JUadebnru, J., L.R. 1 Q.B., p. 424.) A man who leaves before his

contract has expired, because he is wrongly advised that he is entitled

to go, is liable. (Cooper v. Simmons, 31 L.J.M.C. 138, at p. 144.)

Under the English Master and Servant Acts (4 Geo. IV., c. 34, and
30 & 31 Viet., c. 14) it has been repeatedly held that an absenting
from service, followed by tho infliction of a penalty, does not cancel
the agreement, and that a renewed or continued absenting can be
punished by the infliction of a fresh jicnalty. parte Baker, 7
E. & B. 697; S.C. 26 L.J.M.C. 193; Unwin c. Clarke, L.H. 1 Q.B. 417;
Cutler V, Turner, L.ll. 9 Q.B. 562.) These cases were decided upon
the construction of Statutes which contain a procedure before the
Magistrate, part of which provides for his cancelling the agreement
if he thinks fit. This power is not given by Act XIII. of 1869.
Accordingly, in a case under it, the Calcutta High Court decided that
a labourer who was punished lor absenting himself from service, and
who did not return to it, could not be punished again for his continued
absence. (Griffiths v. Tezia Dosadh, 21 Cal. 262.) If, however, the
party returned to service, and so treated the contract os still subsist-
ing, and then broke it again, I do not see why lie should not be
punished again under Act XIII. of 1859, or under Chapter XIX. of
the Code.
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CHAPTER XX.

OF OFFENCES RELATING TO MARRIAGE.

For commentary on this chapter, see Part II., Chap. Xllf., and
si>ecial references to the following sections.

493. Every man who by deceit causes any woman who is

not lawfully married to him to believe that
she is lawfully married to him, and to co-

habit or have sexual intercourse with him in

that belief, shall be punished with imprison-
ment of either description for a term which

may extend to ten years, and shall also be liable to fine.

Oohnbitat io 11

<;jiustnl by a man
'lecsitfully induc-

ing a belief of law-
I'ul marriage.

For commentary on ss. 493, 495, 490, see Part II., s. 0‘J2.

494. Whoever, having a husband or wife living, marries

Marrying again wliJch sucli marriage is void
<iuring tb'e life, by reasou of its taking place during the life

wife
^1* such husband or wife, shall be punished

.
with imprisonment of either description for

a term which may extend to seven years, and shall also be
liable to tine.

Exception,—This section does not extend to any person
with such husband or wife has been declared

void by a Court of competent jurisdiction, nor to any person
wiio contracts a marriage during the life of a former hus-
band or wife, if such husband or wife, at the time of the
subsequent marriage, shall have been continually absent
Irom such person for the space of seven years, and shall not
nave been heard of by such personas being alive within that
time, provided the papson contracting such subsequent
marriage shall, before such marriage takes place, inform the
person with whom such marriage is contracted, of the real
state or facts, so far as the same are within his or lier
knowledge.

For commentary on s. 494, sec I’art II., ss. 623-634.
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495.

Whoever commits the offence defined in the last

preceding section, having concealed from
the person with whom the subsequent mar-
riage is contracted the fact of the former
marriage, shall be punished with impri-

sonment of either description for a term
which may extend to ten years, and shall

also be liable to fine.

Same oA'encc

with concealment

of the former mar-
riage from the

person with whom
subsequent mar-
riage is contracted.496.

Whoever, dishonestly or with a fraudulent intention,.

goes through the ceremony of being married,,

knowing that he is not thereby lawfully

married, shall be punished with imprison-

ment of either description for a term which
may extend to seven years, and shall also

be liable to fine.

Marriage cere-

monygone through
with fraudulent

intent without
lawful marriage.

497.

Whoever has sexual intercourse with a person who
. . , ,

is, and whom he knows or has retwon to
^ believe to be, the wife of another man,

without the consent or connivance of that man, such sexual

intercourse ndt amounting to the offence of rape, is guilty of

the ofience of adultery, and shall be punished with imprison-

ment of either description for a term which may extend to

five years, or with fine, or with both. In such case the wife

shall not be punishable as an abettor.

For commentary on s. 497, see Part II., ss. G35-638.

.L.11 ifi or tak-

ing away or de-

taining with a

criminal intent a
married woman.

498.

Whoever takes or entices away any woman who is

and whom he knows, or has reason to believe,

to be the wife of any other man from that

man, or from any person having the care of

her on behalf of that man, with intent that
she may have illicit intercourse with any

person, or conceals, or detains with that intent, any suck
woman, shall be punished with imprisonment of either de-
scription for a term which may extend to two years, or with
tine, or with both.

For commentary on s. 498, see Part II., ss. 639-641.
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CHAPTER XXL

OF DEFAMATION.

For commentary on this chapter, see Part II., ss. G42-673, and special
references below.

499. Whoever, by words either spoken or intended to be

Defamation. visible representa-
tions, makes or publishes any imputation

concerning any person, intending to harm, or knowing, or
having reason to believe, that such imputation will harm the
reputation of such person, is said, except in the cases herein-
after excepted, to defame that person.

Explanation 1.—It may amount to defamation to impute
anything to a deceased person, if the imputation would
harm the reputation of that person if living, and is intended
to be hurtiuL to the feelings of his family or other near
relatives. •

Explanation 2.—It may amount to defamation to make an
imputation concerning a company, or an association, or col-
lections of persons as such.

For commentary on Explanations 1 and 2, see Part II., s. 648.

Explanation 3.--An imputation in the form of an alterna-
tive, or expressed ironically, may amount to defamation.

Explanation 4,—No imputation is said to harm a person’s
reputation, unless that imputation, directly or indirectly, in
the estimation of others, lowers the moral or intellectual
character of that person, or lowers the character of that
person m respect of his caste or of his calling, or lowers the
credit of that person, or causes it to be believed that the
body of that person is in a loathsome state, or in a state
^generally considered as disgraceful.

Illustrations,

(o) A says, "Z is an honest man; he never stole B’s watch:” in-
tending to canM it to be believed that Z did steal B’s watch. This is
'defamation, unless it fall within one of the exceptions.

(6) A is ask^ who stole Fs watch. A points to Z, intending toca^ It to be .tehoved that Z stole B's watch. This is defamaSon,
unless it fall within one of the exceptions.
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(c) A draws a picture of Z running away with B’s watch, intending

iMo be believed that Z stole B's wateh. This is defamation, unless it

fall within one of the exceptions.

First Exception.—It is not defamation to impute anything*

which is true concerning any person, if it be

any 7»th‘Thich the pubUc good that the impntation

the public good should be made or published. Whether
requires to be made qj, Jg ^^3 public gOOd is a questiott
or published. - jt o

For commentary on Exception 1, see Part II., s. (545.

Second Exception.—It is not defamation to express in good
faith any opinion whatever respecting the

«f“c a^afts! conduct of a public servant in the discharge

of his public functions, or respecting hijf

character, so far as his character appears in that conduct,

and no farther.

For commentary on Exceptions 2, 3, 5, and G, see Part II., ss. 664-667.

Third Exception.—It is not defamation to express in good

Conduct of any
a^y Opinion whatever respecting the

person touching conduct of any petson touching any public
any public ques- question and respecting his character, so far

as his character appears in that conduct^
and no farther.

Publication of

reports of proceed-

ings of Courts of

Justice.

Fourth Exception.—It is not defamation
to publish a suostantially true report of the
proceedings of a Court of Justice, or of the
result of any such proceedings.

For commentary' on Exccptdon 4, see Part II., s. 662.

Explanation.—A Justice of the Peace, or other officer-

holding an inquiry in open Court preliminary to a trial in
a Court of Justice, is a Court within the meaning of the
above section.

Fifth Exception.—^It is not defamation to express in goo(J

. faith any opinion whatever respecting the

decided in a Court ol any_ case, civil OF Criminal, which
of Justice ; or con> has been decided by a Court of Justice, or

an? othm”***"
respecting the conauct of any person as a

cemed therein. party. Witness or agent, in any such case, or
respecting the character of such person, as-

' ‘ far as his character appears in that conduct, and no farther.
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JUlistrations.

(a) A says, “I think Z*s evidence on that trial is so contradictory

that ho must be stupid or dislionest.” A is within this exception if

he says this in good faith, inasmuch as the opinion which he expresses

respects Z*s character as it appears in 7/s conduct ns a witness, and

no farther.

(h) But if A says, “ I do not believe what Z asserted at that trial,

because I know him to bo n man without vemcity,'’ A is not within

this exception, inasmuch as the opinion which lie expresses of Z’s

character is an opinion not founded on Z* conduct as a witness.

Staih Exception .—It is not defamation to express in good
iaith any opinion respecting the merits of

Merits of a pub-
any performance which its author has sub-

1.0 pe.for.„»nce.
jndjvment of the pablic, or

respecting the character of the author, so far as his character

appears in such performance, and no farther.

Explanation.—A performance may be submitted to the
judgment of the public expressly, or by acts on the part of

the author which imply such submission to the judgment
of the public.

**

lllmirations,

(a) A i)ersou who publishes a book, submits that book to tlio

judgment of the public.

(h) A person who makes a speech in public, submits that speech to
the judgment of the public.

(c) An actor or singer who appears on a public stage, submits his
acting or singing to the judgment of the public.

(il) A says of a l>ook published by Z, “ Z's book is foolish, Z must
be a weak man. Z’s book is indecent, Z must be a man of impure
mind.” A is within this exception if ho say this in good faith, inas-
much as the opinion which he expresses of Z respects Z’s character
only so far as it appears in Z’s book, and no farther.

(e) But if A says, I am not surprised that Z’s book is foolish and
indecent, for ho is a weak man and n libertine,” A is not within
exception, inasmucli as the opinion which he expresses of Z’s character
is an opinion not founded on Z’s book.

Seventh Exception.—It is not defamation in a person

Censure p.«ed
authority, either

in good faith by a Conferred by law, or arising out of a lawful
person having inw- contract made with that other, to pass in

nnother'"**^'*^
^ood faith any censure on the conduct of

_

that other in matters to which such lawful
authority relates. »
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Illmtratiom.

A Judge censuring in good faith the conduct of a witness, or of an
officer of the Court; a head of a department censuring in good faith

those who are under his orders; a parent censuring in good faith

a child in the presence of other children; a schoolmaster, whose
authority is derived from a parent, censuring in good faith a pupil
in the presence of other pupils

; a master censuring a servant in good
faith for remissness in service ; a banker censuring in good faith the
cashier of his bank for the conduct ot* such cashier as such cashier

—

are within this exception.

For commentary on Exceptions 7, 8, 9, and 10, sec Part II., ss.

G49-661.

Eighth Exception.—It is not defamation to prefer in good

, faith an accusation against any person to

ferred in good faith any of those who have lawful authority over
to a duly autho^ that person with respect to the subject-
rized person. matter of the accusation.

Illustratiom.

IfA in good faith accuses Z before a Magistrate
;
if A in good faith

• complains of tne conduct of Z, a servant, to Z’s master ; if A in good
faith complains of the conduct of Z, a child, to Z’s father, A is within
this exception.

Ninth Exception .—It is not defamation to make an impu-

^ ^ ,
tation on the character of another, provided

iE ftith “by imputation be made in good faith

a person for the for the protection of the interests of the
protection of his person making it, or of any other person, or
interests.

public gOod.

Illustrations,

{a) A, a shopkeeper, says to B, who manages his business, Sell
nothing to Z unless he pays you ready-money, for I have no opinion
of his honesty.” A is within the exception if he has made this
imputation on Z in good faith for the protection of his own interests.

(ft) A, a Magistrate, in making a report to his superior officer, casts
an imputation on the character of Z. Here, if the imputation is made
in good faith and for the public good, A is within the exception.

Tenth Exception.—It is not defamation to convey a caution

Caution intendci
“ *0 0“® PeKou against another,

for the good of the provided tiiat suen caution be intended for
person to whom it the goodjof the person to whom it is con-

thrpubiifglf"'
of whom that

person is interested, or for the public good.



BeM. 499-503.] CRIMINAL INTIMIDATION. 225

600. Whoever defames another shall be punished with

simple imprisonment for a term which may
Punishment for

extend to two vears, or with fine, or with
demmation.

-i i
j ^

both.

601. Whoever prints or engraves any matter, knowing or

p i till or
good reason to believe that such

eugrlving* nfatteJ matter is defamatory of any person, shall be
known to be de- punished with simple imprisonment for a
famatory. term which may extend to two years, or

with fine, or with both.

602. Whoever sells, or offers for sale, any printed or

stance containing matter, shall be punished with simple im-
defamatory matter, pnsonment for a term which may extend to

two years, or with fine, or with both.

CHAPTER XXIL

OF CRIMINAL INTIMIDATION, INSULT, AND ANNOYANCE.

603. Whoever threatens another with any injury to his

^ .
person, reputation or property, or to the

dation. person or reputation of any one in whom
that person is interested, with intent to

cause alarm to that person, or to cause that person to do any
act which he is not legally bound to do, or to omit to do any
act which that person is legally entitled to do, as the means
of avoiding the execution of such threat, commits criminal
intimidation.

For commentary on s. 503, see Part II., ss. 674-676.

Explanation.—A threat to injure the reputation of any
deceased person in whom the person threatened is interested,
is within this section.

,
Illustration,

A, for the purpose of inducing B to desist from prosecuting a civil
suit, threatens to burn B*s house. A is guilty of criminal intimi-
dation.
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504. Whoever intentionally insults, and thereby gives

T * . provocation to any person, intending or
Intentional in- f . .. . i ti t .1 7 1

suit with intent to Knowing it to be likely that such provoca-
provoke a breach tion will cause him to break the public
of the peace.

peace, or to commit any other offence, shall

be punished with imprisonment of either description for a

term which may extend to two years, or with fine, or with

both.

For commentary on section 504, see Part II., s. 678.

606. Whoever circulates or publishes any statement,

rumour or report which he knows to be

false, with intent to cause any officer, soldier

or sailor in the Army or Navy of the Queen,
to mutiny, or with intent to cause fear or

alarm to the public, and thereby to induce
any person to commit an offence apainst the State or against

the public tranquillity, shall be punished with imprisonment
of either description for a term which may extend to two
years, or wfth fine, or with both.

Circulating false

report with intent

to cause mutiny or

an offence against

the State, etc.

606. Whoever commits the offence of criminal intimida-

Punishment for stall be punished with imprisonment
criminal intimida- of either description for a term which may

extend to two years, or with fine, or with

both
;
and if the threat be to cause death or grievous hurt,

If threat be to or to cause the destruction of any property
cause death or by fire, ot to cause an offence punishable
grievous hurt, etc. death or transportation, or with im-
prisonment for a term which may extend to seven years, or

to impute unchastity to a woman, shall be punished with
imprisonment of either description for a term which may
extend to seven years, or with fine, or with both.

507. Whoever commits the offence of criminal intimida-

Criminai inti-
anonymous communication, or

midation by an having taken precaution to conceal the
anonymous com- name or abode of the person from whom the
munication.

^
prisonment of either description for a* term which may
extend to two years, in addition to the punishment provided
for the offence by the last preceding section.
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Act caused by

inducing a person

to believe that he

will be rendered

:in object of divine

displeasure.

508. Whoever voluntarily causes, or

any person to do anything which that per-

son is not legally bound to do, or to o“it to

do anything which he is legally entitled to

do, by inducing, or attempting to induce,

that ^rson to believe that he, or any person

in whom he is interested, will become, or

will be rendered by some act of the offender, an object of

.livine displeasure if he does not do the thing which it is the

object of the offender to cause him to do, or if he does the

thin"- which it is the object of the offender to cause him to

omit! shall be punished with imprisonment of either descrip-

tion for a term which may extend to one year, or with tine,

or with both.

Illustrations.

(n) A sits (lliarna at Z’s door with the intention of causing it to

he lielicved tliat, by so sitting, he renders Z an object of divine

displeasure. A has committed the offence defined in this section.

(h) A threatens Z that unless Z performs a certain act, A will kill

one of As own children, under sucli circumstances that the killing

•would be believed to render Z an object of divine dispTtasiire. A has

ijommitted the offence defined in this section.

For commentary on s. 508, see Part II., s. 677.

509. Whoever, intending to insult the modesty of any

woman, utters any word, makes any sound

intende/to^iMliU Of gesture, OF exhibits any object, intending

the modesty of a that such woi’d or sound shall be heard, or
woman. gesture or object shall be seen by

such woman, or intrudes upon the privacy of such woman,

shall be punished with simple imprisonment for a term

which may extend to one year, or with fine, or with both.

For commentary on s. 509, see Part II., s. 679.

i510. Whoever, in a state of intoxication, appears in any

Misconduct in public place, or in any place which it is a
public by a drunken trespass in him to enter, and there conducts

himself in such a manner as to cause

annoyance to any person, shall be punished with simple

imprisonment for a term which may extend to twenty-four

hours, or with fine, which may extend to ten rupees, or with

both.
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CHAPTER XXIII.

OF ATTEMPTS TO COMMIT OFFENCES.

611 . Whoever attempts to commit an ofifence punishable by
this Code with transportation or imprison-

ment, or to cause such an offence to be com-
commit offences mitted, and in such attempt does any act
punishable with towards the commission of the offence, shall,

where no express provision is made by this

Code for the punishment of such attempt,

be punished with transportation or imprisonment of any
description provided for the offence, for a term of transport-

ation or imprisonment which may extend to one half cf the

longest term provided for that offence, or with such ^fine as

is provided for the offence, or with both.

Illustrations, \

(a) A makefr an attempt to steal some jewels by breaking open^ 'box,
and finds, after so opening the box, that there is no jewel in ih

.

He
has done an act towards the commission of theft, and therefore is-

guilty under this section,

a A makes an attempt to pick the pocket of Z by thrusting liis-

into Z’s pocket; A fails in the attempt in consequence of
having nothing in his pocket. A is guilty under this section.

For commentary on s. 511, see Part II., Chapter XV,
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PART II.

CHAPTEE 1.

PRELIMINARY.

I. Origin and Development of Criminal Law, §§ 1—4.

TI. Presumption of Innocence, §§ 5—7.

III. Mens Pea, §§ 8—12.
IV. Liability for Acts of Agent, §§ 13—17.

^ 1. Criminal law is the modern equivalent for the law of

revenge, by which men protected themselves when there

was no one else to protect them. It still surtives in the

practice of duelling in Europe. Before society existed,

•every man carried his life in his hands. He was liable at

any moment to be attacked in his person or his property,

and could only resist by overpowering his opponent. He
generally did so by killing him. It was the simplest and
most effectual method. The maxim, “ A tooth for a tooth,

4ttn eye for an eye, a life for a life,” though apparently rude,

marks a distinct step towards criminal justice. It indicates

n, sense of proportion and a certain degree of restraint in

the dealing between man and man. Still, even this

principle could not be enforced without violence, and had
the further defect that it generally left bitterness behind
it, and gave birth to consequences, such as the vendetta in
Oorsica and the blood feuds among the Fathans. A further
.advance was made when the injured party agreed to accept
some valuable compensation, in full discharge of all his

rights to kill or maim his opponent. The advantages of
this system were readily seen, and it developed until a
regular sliding scale was fixed as satisfaction for each of
the ordinary offences. Even in the case of murder the
vengeance of the relatives might be bought off by paying
blora money, which of course varied according to the
importance of the victim.
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§ 2. When matters had got this far, it is evident that

the rudiments of a system of criminal law had been reached^

Public opinion had begun to act in a recognized direction

and according to recognized rules. The next step, viz. that

the execution of these rules should be taken out of the-

hands of individuals and entrusted to State officials, was a

very long one, and often was not taken for a very long^

time. Among the Jews, it does not seem to have been

taken at the period of their history described in Leviticus-

and Deuteronomy. A man who is injured makes his com-
plaint to the elders. The men of the city carry the

offender to the gate and stone him tp death. The procedure

is exactly the same as prevails to-day in America in the

mining districts of the Far West, where justice is adminis-

tered by a Vigilance Committee, and executed by Lynch
law. On the other hand, the modern system was in full

force in India, so early as the time to which Manu may
be attributed. He lays down with perfect dhtinctness, that

the allegiance and revenue which the king claims from his-

subjects are only the equivalent for the protection which
he is bound to extend to them (ix. 302-310). Every day
he is to take his seat in his court of justice, and there to

decide causes under the eighteen principal titles of law. If

he is too busy to do so himself, he is to depute in his place

a chief judge and assessors (ix. 1-10). The case is decided,,

and the punishment awarded by the king or his deputies.

When the criminal is condemned to a money payment, this

does not go as compensation to the injured person, but as

a fine to the king.

§ 3. The modem distinction between civil and criminal

law is obviously of later growth. In early society, what we-

call civil law hardly exists. What a man complains of

are direct and deliberate injuries to his person or his

property, or to himself in his conjugal relations. The
injury is generally attended with violence, and is visited

with vindictive and often barbarous punishment. As society

becomes more complex, men enter into dealings with each
other, and fail to perform their promises. They acquire
various rights, and in the exercise of them they come in^

conflict with the rights of others. There is still an injury

which requires redress, but it is felt that there is a differ-

ence between a mere injury and a crime. In the latter

case, the offender commits an act which he knows to be
wrong, which shows that he is a danger to society, and
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which make.s it necessary that society should treat him as

one who has done a wrong to it as well as to the com-

plainant. In the former case the dispute is one ^een

the individuals concerned. If they require it, the State is

bound to decide their dispute and enforce its decision, but

they may pass the matter over, or patch it up as they lihe.

Hence the broad distinction is established, that in the case

of crimes, it is the duty of the State to undertake the prose-

cution of the offender, and to sentence him on conviction in

a way that may operate as a punishnaent to him and as a

warning to others. In the case of civil injuries, the dispute

may safely be left in the hands of the parties affected by it,

and the object of the ultimate decision is not punishment,

but compensation and redress.

§ 4. When this distinction is once established, the number

of crimes will increase witli the opportunities lor them, and

also according to the objects which the State proposes for

itself. Manu recognizes as crimes, assaults and slander,

robbery and other violence, lalse evidence, theft, criminal

breach of trust, cheating, adultery and rape (ix. ss. G, 119,

191, 193, 352, 364). The numerous other off‘«nces which

fill the Indian Penal Code were either unknown at that

early period, or were of sucli rare importance as not to call

for notice. Had they arisen, they would no doubt have been

punished in the same summary way as others. lu modern

times, however, and especially within the present century,

crimes, or offences treated as if they were crimes, have

multiplied in an extraordinary manner from the changed

view which the State has begun to take of its own functions.

Formerly it contented itself with punishing tliose who
committed wilfully wrongful acts. Latterly it has begun to

investigate the manner in which its subjects discharge their

moral or social duties, and to impose upon them legal

restrictions or obligations in the management of their

business, and iu the treatment of persons dependent on

them. These statutes bring the persons affected by them
into a completely new relationship lo the State, and are

enlorced by the only machinery at the disposal of the State,

viz. that of criminal procedure. This has effected a

complete revolution in the conception of ctiminal law.

Formerly, and with some few exceptions, chiefly for the

protection of the revenue, it dealt only with acts wrong in

themselves and to the knowledge of everybody. At present,

criminal law may be said lo embrace every act, the doing
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of or abstaining from which the State chooses to enforce by
the methods and penalties of criminal procedure. Much of

the difficulty which has been felt by the English courts

in many recent cases^ has arisen from an attempt to adapt
to the later system the rules which were framed under the
former system. The rest of this chapter will be devoted to

an examination of some of these rules.

§ 5. The Presumption of Innocence.—The rule that every
one is presumed to be innocent till he is proved to be guilty,

is sometimes spoken of as if it was peculiar to the adminis-

tration of criminal law. In the Indian Evidence Act, s. 101,

illus. (a), it is given as a particular instance of the general
principle, equally applicable to a suit for ejectment and to

a trial for murder, that ‘‘ Whoever desires any court to give

judgment as to any legal right or liability dependent on
the existence of facts which he asserts, must prove that
those facts exist.” The rule merely means, that a person
who is accused of a crime is not bound to make any state-

ment, or to offer any explanation of circumstances which
throw suspicion upon him. He stands before the court as

an innocent man till he is proved to be guilty. It is the
business of the Crown to prove him to be guilty, and he
need do nothing but stand by and see what case has been
made out against him. As far as the case for the Crown is

concerned, he cannot be called upon to take part in the
proceeding, except in so far as, for his own protection, the
court may question him under s. 342 of the Criminal Pro-
cedure Code (see post, § 756). If there is a piece of evidence
against the prisoner which might be cleared up one way or

the other by a word from him, he is not bound to say that
word. He is entitled to rely on the defence that the
evidence, as it stands, is inconclusive, and that the Crown
is bound to make it conclusive without any help from him.
For instance, where a woman was indicted for the murder
of her child, and it appeared that she was seen with the
child at 6 p.m., and arrived at another place without it at

8 p.m., having in the mean time passed a river, and that in
that river was found the body of a child, which could not
be identified as hers, it was held that she could not be
called upon to account for the child till the death was
proved, because till then the prosecution had not offered
the minimum of evidence necessary for a conviction.^

1 Beg. V. Hophins, 8 C. & P. 591, post, § 429.
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Further, in making out their case, the prosecution have to

get rid of every presumption against it
;
and, to a certain

extent,there is a presumption in favour of innocence. The
great majority of mankind manage to get through life

without committing a crime, and those who assert that a

particular person has committed a crime, are asserting a

fact against which there is a presumption, which may range

from something almost insuperable to something evanescent.

Probably no amount of evidence would convince a jury that

the Commander-in-Chief, or the Chief Justice, had picked

a pocket. In the case of a member of the thieving classes

it would be the most natural thing in the world.

§ 6, When the case for the Crown has closed, it is for

the prisoner or his advisers to consider whether any case

which he need answer has been made out against him.

This will depend on the nature of the charge. The
definition of every offence must be satisfied by proof, and
if this proof fails as regards any necessary item, the whole
fails. Assuming the minimum of proof to be supplied, the

Crown has offered evidence which may be sufficient for a
conviction. The question is, whether it is sufficient. As
to this the Evidence Act provides by s. 114, ^^the court

may presume the existence of any fact which it thinks
likely to have happened, regard being had to the common
course of natural events, human conduct, and public and
private business, in their relation to the facts of the par-

ticular case.’* As an instance, illus. {a) states that the
court may presume that a person who is in possession of

stolen goods, soon after the theft, is either the thief or a
guilty receiver, unless he can account for the possession.

So if a man is found at night in another man’s house, where
he has no business to be, the court may assume any
particular criminal motive to which the facts may point, with-
out specific evidence of motive.^ It may be that the evidence
is unworthy of belief, or that if believed it is consistent with
the innocence of the prisoner, in either of which cases he
ought to be acquitted. It may be, how’ever, that if it is

believed it is sufficient for a conviction, and then it will be
necessary either to contradict it or to explain it away.
When matters have reached this point, it is evident that
the presumption of innocence has vanished. There is no
presumption in favour of the existence of any particular

^ Bahnakand Bam v. Qhansamram, 22 Cal. 391.
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fact which is necessnry to make out innocence. If it is

necessary for a man’s defence to establish an alihi, he must

prove it.^ Where a man does an act which is prima facie

criminal, but which may be explained away, it is his business

to offer the explanation, and to supply the evidence which

will prove it.^ If he relies on the existence of circumstances

bringing his case within any of the general exceptions in

the Indian Penal Code, or within any special exception or

proviso contained in any other part of the same Code, or

in any law defining the offence, it ^ually lies upon him to

prove that the circumstances exist, and till this proof is

offered the court will assume that they do not exist.^

§ 7. It is a common remark in directing a jury, that if

upon the whole case the jury feel any reasonable doubt
upon the guilt of the prisoner, they should give him the

benefit of the doubt. If this remark goes beyond a truism,

it requires to be carefully scrutinized. The nature of proof

is defined as follows by the Evidence Act, s. 3 :

—

“ A fact is said to be proved when, after considering the

matters before it, the court either believes it to exist, or

considers its existence so probable that a prudent man
ought, under the circumstances of the particular case, to act

upon the supposition that it exists.

“ A fact is said to be disproved when, after considering
the matters before it, the court either believes that it does

not exist, or considers its non-existence so probable that

a prudent man ought, under the circumstances of the par-

ticular case, to act upon the supposition that it does not
exist.

“ A fact is said not to be proved when it is neither proved
nor disproved.”

It is evident that the whole question turns upon this:

When should a prudent man act upon the supposition that
a fact exists, when be only considers its existence to be
probable ? This depends, as the Act says, upon the circum-
stances of the case. Where a man’s own interests only
are concerned, a prudent man may act upon very slight
evidence; where the interests of others are concerned, he
will probably require stronger evidence. A prudent man.
who is asked to take into his service a person who lies

under a suspicion of theft, will probably act upon the

Evidence Act, I. of 1872, s. 103, illus.

Evidence Act, s. 106. ^ Evidence Act, s. 105.
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supposition that the charge was true, and refuse to employ
him. If the charge is first made after the man lias entered
his service, he will require stronger evidence to dismiss him
on account of it, and still stronger to charge him with the
theft. What is the amount of probability upon which ai

prudent man should act when he is sitting upon a jury ?

Here, I think, there is a difference between a civil and
a criminal case. In a civil case, the interests of two parties

are in conflict, and the jury is called in to decide the issue

of the conflict. They must decide one way or the other^
and they cannot decide either way except upon the balance
of evidence. Whatever way they decide, they must injure
one party just as, and generally to the same extent as, they
benefit the other. The decision of the issue may involve
an imputation of perjury to one side or forgery to the other,
but the issue itself is merely whether the plaintiff is the
owner of a particular piece of land, or whether the defendant
signed a promissory note. The facts may be so balanced
that each case seems equally probable or improbable, and
then the jury simply say that the plaintiff’ has not satisfied

them that he has made out his case. But jf there is a
substantial preponderance of evidence on either side, though
the case may still be full of doubt, the jury must decide as
the scale inclines. In a criminal case there is no conflict of
interests. The Crown does not wash to convict the prisoneiv
It only wishes to ascertain whether he has been rightly
charged with the offence for which he is tried. It is the
interest of justice that if he is guilty he should be convicted,
but it is not the interest of justice that he should be convicted
unless his guilt is fully and clearly made out. It has often
been said that it is better that ten guilty men should escape,
than that one innocent man should be convicted. Before
accepting the abstract proposition, I should like to know
what the guilty men had done, and what was the evidence
against the innocent one. But of this I have no doubt, that
it is better that ten guilty men should be acquitted, than
that one guilty man should be convicted upon insufficient
evidence, or by a lax procedure. The only protection to the
innocent is that no one, however apparently guilty, should
be convicted except in conformity with the strictest rules of
law. When therefore it is asked what degree of probability
will authorize a jury to convict, I would answer, that they
cannot demand such absolute certainty as will exclude
every possible doubt, and negative every possible theory

;
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but they should have arrived at such a degree of moral

certainty as will warrant them, in the interests of justice,

in taking the risk of being mistaken. That risk, under our

system of law, I believe to be quite infinitesimal. No
innocent man who is fairly and properly tried can be

convicted, except under a combination of adverse circum-

stances against which no precautions can guard.

§ 8. Hens rea.—It is an almost immemorial common-
place of English judges to state that there can be no con-

viction on a criminal charge, unless the prisoner has a mens
Tea, or guilty mind. The maxim which lays down this

doctrine {actus non facit reum nisi mens sit rea. Non est reus

nisi mens sit rea) has been traced by Sir James Stephen
backwards through Lord Coke to the laws of Henry I.^

Its meaning was discussed with great elaboration in two
recent cases,^ where the judges differed completely as to

its application. In the last case, Stephen, J., with charac-

teristic independence, expressed an opinion that the maxim
itself was not of much practical value, and was not only
likely to mislead, but was absolutely misleading; and in

this opinion^ Manisty, J., who agreed with him in nothing
•else, most heartily concurred. When the maxim origin-

ated, criminal law practically dealt with common law
offences, none of which were defined. The law gave them
certain names, such as treason, murder, burglary, larceny,

or rape, and left any person who was interested in the
matter to find out for himself what these terms meant.
To do this he had to resort to the explanations of text-

writers and the decisions of judges. There he found that
the crime consisted, not merely in doing a particular act,

such as killing a man, or carrying away his purse, but
ill doing the act with a particular knowledge or purpose.

This superadded mental state was generalized by the term
mens rea, and the assertion that no one was a criminal
unless he had the mens rea, really came only to this : that
nothing amounted to a crime wliich did not include all its

necessary ingredients.*"* Of course the mental state which had
to be established to make out a crime varied with the crime
itself. The maxim that every criminal must have a mens
rea was generally true, but w'as always valueless. The real

’ 2 Steph. Crim. L. 94, n.
Beg. V. Prince, L.R. 2 C.C. 151 ; and Beg. v. Tolson, 23 Q.B.D. 168.
2 Steph. Grim. L. 95, per Stephen, J., Candy v. Lc Coca, 13 Q.B.D.

207 ;
Beg. v. Tohon, 23 Q.B.D., at p. 187.
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question was, whether in each case the accused had the

particular mens rea which proved him a criminal.

§ 0. Under the Penal Code such a maxim is wholly out
of place. Every offence is defined, and the definition states^

not only what the accused must have done, but the state

of his mind with regard to the act when he was doing it.

It must have been done, knowingly, voluntarily, fraudulently,
dishonestly, or the like. And when it is stated that the
act must be done with a particular knowledge or intention y

the definition goes on to state what he must have known

y

or what he must have intended. These elements of the
crime will be discussed fully hereafter in reference to the
special offences of which they form part. It may, however,
be material to make some remarks here in regard to intention,
motive and knowledge.

Intention.—When a man is charged with an offence, he
frequently says that he did not intend to commit it, and
apparently supposes that the answer, if believed, would be
complete. Does he mean that, in doing the act charged
against him, he did not intend to commit a crime

;
or does

he mean that he did not intend to do the act which the
law declares to be a crime? In the latter case the plea
would generally be a good one. In the former case it would
always be bad. It would only mean that he had formed
a wrong opinion as to the legal aspect of his conduct, or as
to the consequences to himself that might flow from it.^

For instance, a man is charged with killing a person by
firing a gun at him. He says that he did not intend to kill
him. If he means that the gun went off by accident, this
is a good defence independent of s. 80 of the Penal Code,,
as it shows that he never fired the gun. If he means that he
fired at the man to frighten him, and did not believe the
gun would carry so far, this, if a reasonable belief, would
negative the criminal intention necessary under s. 299, but
would be no answer to a charge under s. 304A, which
involves no intention to injure. If he means that he fired
at him, mistaking him for another person whom he had no
right to kill, this is no defence whatever, as it is merely
a description of the offence defined by s. 301. If he means
that he fired at him in his house at night, honestly believin<»*
him to be a burglar, this would be a good defence under
s. 79, as it shows that he has committed no offence. If he

’ See 2 Steph. Crim. L. 113.
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meacs that he fired at him, intendin*^ to wound, but not

intending to kill him, this again would be no defence, if

the natural result of hitting the man would be to kill him

^8. 299), To say that he intended to do a particular act,

but did not intend that the ordinary consequences should

follow from it, is mer.-ly to say that he expected that the

laws of nature would be suspended in the particular

instance for his convenience (see jpost, §§ 646 and 647).

§ 9A. Motive.—Intention must not be confounded with

motive. Intention shows the nature of the act which the

man believes he is doing. If he fires at a tiger, and the

ball glances off and kills a man, he intends to kill the tiger

;

he neither intends to kill the man nor to do any act

which could have that result. Motive is the reason which
induces him to do the act which he intends to do and does.

If his act is absolutely legal, the motive which leads him
to do it cannot make it illegal. If a man sinks a well in

his own land, or sets up a shop next door to one of the same
sort, or carries goods at an unremunerative rate, his act

4oes not become unlawful because his motive is to drain

the current of water which supplies his neighbour’s well, or

to undersell and ruin a competitor.^ An executioner who
sought the office for the purpose of gratifying his spite by
hanging his enemy, would still be doing a perfectly legal

act, if he hung him in a proper way. If the act intended is

absolutely illegal it cannot become lawful by being done
for an excellent motive. A man who steals the goods or

fakes the life of another in order to save himself from
starving, is not the less committing a criminal offence (posf,

/§§ 160, 161). A man who libels another from the loftiest

motives is just as criminal as if he had done so for spite.^

On the other hand, motive is sometimes important as

^evidencing a state of mind, which is a material element
in the o&nce charged. If a person kills another under
»the pretext of self-defence, it is essential to consider whether
*his real motive was to save his own life, or to take a cruel

^revenge upon a man whom he found in his power (post,

§215). If provocation is set up as an extenuation of what
would otherwise be murder, the motive under which the

1 Bradford v. Pickles (1894), 3 Ch.. p. 68 ; affd. (1895), A.C. 587

;

Steamship Co. v, McGregor (1892), A.C. 25. Seeder Mellor, J.,

Dawkins v. Ld, Paidet, L.R. 5 Q.B., p. Ill, post, § 655.
* Per Ld. Coleridge, 0.J., 6 Q.B.I)., p. 343

;
per Blackburn, J,, 7 App.

p. 777.
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act was done is material, as bearing upon the question

whether the provocation had deprived the prisoner of self-

oontrol {po8ty § 417). So the motive which induces a man
to take goods which belong to another will be very material,

as showing that he believed the goods w^ere his own, or that

he had the owners consent to taking them. It wdll be

utterly immaterial if it only shows that he took them to

prevent the owner making wiiat he considers an improper

use of his own property {posty §§ 485, 487).

§ 10. Knowledge.—Where knowledge of a particular fact

is an essential element in ah oftence, as, for instance, under
s. 497 of the Penal Code, it must necessarily be proved. So
also, wliere a fraudulent or dishonest intent is an ingredient,

there must be a knowledge of the facts which make the act a
fraudulent one. Hence there can be no theft wiiere the pro-

perty is taken under a hondjide, though mistaken, claim of

right (2)08ty §
48.*)). Probably some such knowledge is always

required in regard to all crimes properly so called, that is,

nets which cannot be done witliout a sense that it is wrong
to do them. There is, however, a large and growing class

of statutory offences, where acts previously innocent are
forbidden, or acts previously optional are commanded, simply
because the State considers such legislation necessary for

its own interests, or for the protection of some particular
class ot the community. Here the object of the State is

merely to compel the adoption of a particular line of
conduct, and the penalties that are imposed are intended,
not for punishment, but for prevention, as the only means
which the State has at its disposal for the enforcement of
its laws. Now, in regard to such cases, questions have
frequently arisen, whether a person is punishable under
the statute, when he has violated its provisions in ignorance
of the fact on which the violation depends. In some
•cases of this sort, the judges, influenced by the men8 rea
doctrine, have sought to solve the question by inquiring
whether the proceeding was really a criminal proceeding or
not.^ It is now, however, settled that the true test is, “ to
look at the object of each act that is under consideration,
to see how far knowledge is of the essence of the offence
created.” ^ In arriving at this decision, it has been held

1 See Atty.-Gen. v. Siddons, 1 Cr. & J. 220; Cooper v. Simmo^u 81
Ij.J. M.C. 188, per Martin, B., p. 144.

'

*** Per Stephen, J., Cundy v. Le Cocq^ 13 Q.B.D. 207.
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material to inquire
: (1) Whether the object of the statute

would be frustrated, if proof of such knowledge was neces-

sary. (2) Whether there is anything in the wordin<r of the

particular section which implies knowledge. (3) Whether
there is anything in other sections showing that knowledge
is an element in the offence, which is omitted or referred!

to in the section under discussion.

§ 11. Hence, upon the first of these grounds, it was held!

that knowledge was immaterial, where a statute imposed a
penalty on any one who shall represent any dramatic pro-

duction without the consent of the author,^ or where the

acts forbidden were selling to the prejudice of the pur-

chaser any article of food or drug, which is not of the
nature, substance, or quality of the article demanded by
such purchaser,” ^ or having in his possession, and intended
for food, meat which was unsound and unfit for man.”^
So, where a statute provided that, “ It shall not be lawful

for any person to receive two or more lunatics into any
house, unless such house shall have been registered under
this act,” e conviction was supported, where it appeared
that several persons had been received into an unregistered

house, who were in fact lunatics, but whom the defendant,

honestly and on reasonable grounds, believed not to be-

lunatics.^

As instances of the second ground, it has been held, that

where a penalty is imposed upon any one who “ allows,” or

‘‘permits,” or “suffers” a prohibited act to be done, this,

implies knowledge of the nature of the act.^ So it was held

that a person could only be convicted of “ unlawfully killing

pigeons ” when he knew the facts which made it unlawful

to kill them.® The words; “knowingly and wilfully”'

merely mean that a man did the act, being quite aware
what he was about, and what consequences would lollow

from it.*^ A statute which provides that every one who*
sends dangerous goods by railway shall distinctly mark,
their quality outside, assumes the knowledge which would.

^ Lee V. Simjjson^ 3 C.B. 871 ; S.C. 16 L.J. C.P. 105.

Betts V. Armisteadf 20 Q.B.D. 771.
^ Blaker v. Tillstone (1894), 1 Q.B. 345.
^ Beg, v. Bishop

j 5 Q.B.D. 259.

Massey v. Morris (1894), 2 Q.B. 412 ; Somerset v. Wade< (1894),
1 Q.B. 574.

“ Taylor v. Newman^ 4 B. & S. 89 ; S.C. 32 L.J. M.C. 186.
^ Daniel v. Jones, 2 C.P.D. 351.
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enable such a description to be given. Therefore it was

held that a person could not be convicted who had merely

forwarded goods received from their owner with an untrue

description upon them, and who had used proper precautions

to find out their true character/

As illustrating the third ground : a statute passed for the

protection of Government stores, made criminal by s. 1, the

concealing, and by s. 2, the possession, of stores marked with

the broad arrow. The defendant was charged under s. 2

with the possession of such stores, wliich were found on his

premises in casks which he had lately received, and which had
not been opened. There was no evidence that he knew of their

contents. It was held that he could not be convicted. Hill,

J., said : *‘The possession in the second section is put in

precisely the same category with the concealing, which is

a positive act done by the individual, in order to constitute

the crime." He also considered that any other construction

would reduce the statute to an absurdity.*'^ On the other

hand, where a person was charged under s. 13 of the

Licensing Act, with selling intoxicating liquor to a
drunken person," and it was proved that the^person was
in fact drunk, but did not appear to be so, and was not
believed to be drunk by the person who served him, the
conviction was upheld. Stephen, J., relied upon the presence
of the word “ knowingly" in other sections, and its absence
in s. 13, and also on the general policy of the act, to put
upon the publican the responsibility of determining whether
his customer is sober.®

§ 12. These questions will generally arise upon special

and local Acts. There are, however, a few sections of the
Penal Code in which the prohibition to do an act appears
to be absolute, irrespective of the knowledge of the offender

as to the facts which make it unlawful.^ It must be re-

membered also, that where ignorance is a defence, the proof
rests on the person alleging it.® In many cases, as in the
Merchandise Marks Act, IV. of 1889, ss. 6, 7, 8, the onus of
proving certain facts is expressly thrown upon the prisoner.

^ Bearm v. Garton, 2 E. & E. 66.
2 Beg. V. Cohen, 8 Cox. 41 ;

followed Beg. v. Sleep, L. & C. 44 ; S.C.

3 Candy v. Le Cbcy, 13 Q.B.D. 207.
* See ss. 137, 188, 226, 292, 293, 840 to 344 ; Dhania v. 13

Bom. 876.
^ Evidence Act, 1872, s. 106.
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:

§ 13. Liability of Master "for acts of Servant.—It is i

general rule of criminal law that a master is not responsible

lor the unauthorized acts of his servants.^ Where, as ic

most serious crimes, the charge involves proof of a certain

state of mind in the person accused {ante, §§ 8, 9), it is

evident that this cannot be supplied by proof of its existence

in the mind of any other person, unless that person was
acting in concert with, or under the orders, or at the in-

stigation of the accused.^ In an old case, Barnes and Hug-
gins were indicted for the murder of a prisoner in the Fleet

Prison by placing and keeping him in an unwholesome
room. The acts were done by Barnes, the deputy warden
of the Fleet. Huggins the warden was once present, and
saw the deceased in the room, and turned away. Barnes was
held by all the judges to be guilty, and Huggins not. They
said: Though he was warden, yet, it being found that

there was a deputy, he is not as warden guilty of the facts

committed under the authority of the deputy. He shall

answer as superior for his deputy civilly but not criminally.

It has been settled that though a sheriff must answer for

the offences of his gaolers civilly, that is, he is subject to

make satisfaction to the party injured, yet he is not to

answer criminally for the offences of his under sheriff. He
only is criminally punishable who immediately does the act

or permits it to be done. So that if an act is done by an
under oflScer, unless it is done by the command, or direc-

tion, or with the consent of the principal, the principal is

not criminally punishable for it.’'

§ 14. As regards the liability of a master for his servant

at civil law, “ the general rule is, that the master is answer-
able for every such wrong of the servant or agent as is com-
mitted in the course of the service, and for the master’s
benefit, though no express command or privity of the
master be showm” ^ And provided it was done in the course
of his employment, it makes no difference that the act of
the servant was not only a civil wrong but a criminal offence.^

In order to make a master criminally liable, it is necessary
to go further, and to show that the injury resulting from

’ Fer Pollock, B., Budd v. Lucas (1891), 1 Q.B., at p. 412; per
Blackburn, J., Beg, v. Stephens, L.E. 1 Q.B., at p. 710.

* Beg, V. Muggins, 2 Ld. Kaymond, 1674, p. 1580.
® Fer Willes, J., Barwich v. English Joint Stock Bank, L.Il. 2 Ex.

259, p. 265.
* I)ge^^ V. Munday (1895), 1 Q.B. 743.
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the act of the servant can be traced to some personal mis-

<5onduct or criminal negligence of the master. For instance,

41 master who puts a servant whom he knows to be incom-
petent to manage an animal, or a machine, or to discharge
^ny other duty, upon which the safety of others depends, is

•criminally responsible for the result, as it is one which he
ought to have known would probably follow.^ Where a
baker was indicted for supplying unwholesome bread, and
it appeared that it was made by his foreman, who used
4x1um to the knowledge of his master, the latter was held
to be properly convicted. Bayley, J., said: ‘‘If a person
•employed a servant to use alum or any other ingredient, the
unrestrained use of which twas noxious, and did not restrain
him in the use of it, such a person would be answerable if

the servant used it to excess, because he did not apply the
proper precautions against its misuse.” So where a person
fraudulently kept smuggled tobacco, and his manager, upon
a search being made on the premises, produced a permit
which related to other tobacco, the master was held liable
for the wrongful use of the permit. The ground of the
decision appears to have been that the master, l^y employ-
ing his servant to commit one fraud on the revenue, autho-
dzed him to commit any other fraud that might be required
t;o conceal it.® Where, however, a master employs a proper
person to do a proper act, he is not criminally responsible
if the precautions which he had reason to suppose would be
taken are neglected.^

§ 15. In many cases the law imposes upon the owner of
property the obligation of managing it, so that it shall not
injuriously affect any one else or the public, or requires or
forbids the dealing with it in some particular way. In such
cases, where the breach of obligation is punishable criminally,
the owner cannot free himself from liability by delegating
the management to some one else on his behalf. This, no
doubt, was the principle on which it was held that the
proprietor of a newspaper could be indicted for a libel
published in it, though he wa« living at a distance, and
knew nothing about the libel till he read it in the paper.®

I
Lowe, 3 C. & K. 123 ; v. Smnce* 1 Cox. 352.

- Beg. V. Dixon, 3 M. & S. 11, p. 14.
3 Atty.-Oen. v. Siddons, 1 Cr. & J. 220.

!
V. Allen, ! C. & P, 153; Dickenson v. Fletcher, L.R. 9 C.P. 1.

JEnglandby 6&tvS;'c*^-s.T
“
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The same rule exists in regard to public nuisances. The
defendant, who was the owner of a quarry, was indicted for

a nuisance caused by the refuse being discharged intr

a river. It appeared that he was, through age, unable to

superintend the works, which were carried on by a manager,

and that he and his sons had repeatedly told the workmen
to put the rubbish where it could cause no harm. At the

trial, Blackburn, J., told the jury that such evidence was

immaterial if the nuisance was in fact caused as alleged.

This direction and the consequent conviction were sustained

by the Court of Crown Cases Reserved, on the ground that

the proceeding w'as not of a strictly criminal nature. Black-

burn, J., said : only wish to guard myself against it being

supposed that either at the trial or now, the general rule,

that a principal is not criminally answerable for the acts

of his agent, is infringed. All that it is necessary to say is,

that where a person maintains works by his cajutal, and
employs servants, and so carries on the works as in fact

to cause a nuisance to a private right, for wdiich an action

would lie^ if the same nuisance inflicts an injury upon
a public right, the remedy for which would be by indict-

ment, the evidence which would maintain the action would
also support the indictment.” ^

§ 16. Frima facie a general authority to an agent to

conduct a lawful business, must be taken to mean an
authority to conduct it according to law. The presumption
may of course be negatived by allowing that the principal

had appointed an agent whom he knew to be likely to act

in an unlawful manner, or that he had continued to employ
him after he had so acted, or that the business was in fact

conducted in an unlawful manner for the benefit of the
employer, in a way which justified an inference that the
latter knew of or connived at it.^ In the absence of such
special circumstances, an employer is not in general answer-
able criminally for the acts of his servant. There are,

however, cases in w hich a statute expressly orders or forbids

the doing of a particular act, and imposes a penalty for
disobedience. The great majority of such statutes relate
to the mode in which a particular business is to be con-
ducted, In construing such statutes, the liability of au

1 V. Siephins, L.E. 1 Q.B. 702; Beg. v. Medley, 6 C. & P, 292.
2 Beg. V. JMhrcoJe, 4 Q.B.D. 42, at p. 62; Massey v. Morris (1894*

2 Q.B. 412; Any.-Oe7i. v. Siddons, 1 Cr. & J. 220.
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employer for the act of his agent depends upon exactly the

same considerations as those already discussed, in regard to

the liability of a man in respect of matters of whose

existence he was ignorant {ante^ §§ 10, 11). Assuming that

the employer was not aware that the agent was doing, or

likely to do, the act complained of, it is evident that the

same question of knowledge arises in a slightly different

form. Accordingly, in an English statute which provided

that ‘‘ if the carrier have any pheasant in his possession he

shall be convicted,” and where the possession was that of

one of his servants, it was held unnecessary to aver or prove

that he had it in his possession knowingly.” Abbott, C.J.,

said : “The statute has no such word. If it were necessary

to aver that the defendant had actiial kriowledge, it would

cast on the prosecutor a burthen of proof which could not

be easily satisfied, particularly as the carriers themselves,

usually Residing in one place, cannot have any actual know-

ledge of, that which may be done hy their servants in the

course of a long journey. I am of opinion that it is not

a sufficient defence for a carrier in any case of the descrip-

tion, to ^ow that ho did not know that the particular parcel

contained game, although it might be a good defence to

show tlial; it was put into the waggon by the servant for

his own benefit, and contrary to the orders and in fraud of

of his mafter.” ^ On the other hand, where the Merchant

^Shipping Act subjected to a penalty, “Any owner or

master who allows the ship to be loaded so as to submerge

it below a particular line ;

” the owner was held not to be

liable for the act of the master done without his knowledge

and assent^ Here the word “allow” implied an exercise

of personal discretion, and the words or master ” showed

that the statute contemplated a case where the master

might allow the forbidden act, though the owner did not.

§ 17. The same question has frequently arisen upon the

Licensing Acts by which the management of public-houses

is controlled. The principle of these Acts was stated by
Cave, J., in the last-named case, as follows :

—“ Licences to

keep ale-houses are only granted to persons of good per-

lional character
;
and it is obvious that the object of so

lit stricting the grant of licences would be defeated if the

|jicensed person could, by delegating the control and

1 It. v. Marsh, 2 B. & C. 717.
^ Massey v. Morris (1894), 2 Q.B. 412.
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management of the house to another person who was alto-

gether unfit to keep it, free himself from responsibility for

the manner in which the house was conducted.” Accord-

ingly, where an Act imposed a penalty on any licensed

person who ‘‘supplies any liquor to a constable on duty

without authority from his superior officer,” the defendant,

who was a licensed person, was convicted on proof that his-

servant had supplied liquor in violation of the clause.

Archibald, J., relied on the absence of the word “ know-

ingly,” which was contained in the previous clause ; Black<^

burn and Quain, J.J., on the principle that otherwise the

Act would be rendered futile.^ The words “sufiE^ft” or

“permit” are construed as implying personal knowledge.

In reference to clauses containing such words, itjpas been

held that where the householder is present, exerciling per-

sonal control over the premises, he is not liable for acts-

which take place without his knowledge or connivimce, even
though they are known to a servant, upon whojte no duty
is cast in consequence of such knowledge. If, however, he
places another person in complete charge of the premises,,

or any
2)aA of them, then he substitutes that p.erson for

himself, he accepts liability for his acts, and the knowledge
of that i)erson is his knowledge, and he is respmisible as if

he had suffered or permitted whatever his delegate suffers

or permits. Accordingly, it was held that the landlord, who
was busily engaged in another part of the house, could not
be convicted for “suflering gaming on licensed premises”
when it took place without his knowledge in an^other room,,
although a waiter occasionally entered the room to supply
drink to the persons who were gaming.^ On the other
hand, where the gambling took place in a skittle-airey

attached to the jiremises, which w as placed in entire charge
of a servant who managed it and attended upon those who*
frequented it, and the gambling took place with his know-
ledge and assent, the landlord was held liable, though he
did not know of it, and had instructed the manager to-

prevent it.®

Sections 154 and 155 of the Penal Code impose a penalty
upon the owner of land in certain cases where a breach of
duty is committed by his agent or manager.

1 Mullins V. Collins, L.R., 9 Q.B. 292.
2 Somerset v. Eart, 12 Q.B.D. 360.
^ Bond V. Evans, 21 Q.B.D. 249 ; following Eedgate v. Haynes, 1

Q.B.D. 89, where tlie landlord went to bed, leaving the hall porter in
'charge.
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CHAPTEE II.

LOCAL EXTENT OF INDIAN JURISDICTION.

I. Extradition, § 19.

II. Extraterritorial Jurisdiction.

1. Offences committed on land, §§ 27, 30—38.

2. „ „ sea, §§28.39.
Admiralty Jurisdiction, §§ 39, 40, 46—48.

3. Persons liable to jurisdiction, §§ 44—60.

Piracy, §§ 61—67.

4. Law applicable to offence, §§ 68—80.

§ 18. Application of Penal Code.—So far as India and the

persons resident therein are concerned, the primary inten-

tion of the Legislature is to substitute the Penal Code for

the criminal law which previously existed. That law, how-
ever, is not repealed, except by implication, and in cases to

which the provisions of this Code apply. The frame of

these clauses is thus explained by the Commissioners in their

Second Eeport, 1847, ss. 536—538.
“ We do not advise the general repeal of the Penal laws

now existing in the territories for which we have recom-
mended the enactment of the Code. We think it will be

more expedient to provide only that no man shall be tried

or punished (except by a Court Martial) for any acts which
constitute any offence defined in the Code, otherwise than
according to its provisions. It is possible that a few actions

which are punishable by some existing law, and which the
Legislature would not desire to exempt, may have been
omitted from the Code. And, in addition to this considera-

tion, it appears to us that actions which have been made
penal on special temporary grounds, ought not to be included
in a general Penal Code intended to take its place amongst
the permanent institutions of the country.”

The object is carried out as regards offences committed
within the territories by e. 2, which is explicit enough.
With regard to offences committed beyond those territories

the Code is less clear. Section 3 enacts that where a person
might, by virtue of any Act of the Legislative Council of
Calcutta, be tried in British India for an offence committed
out of British India, he is to be dealt with according to this
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Cjde. Section 4 contains a similar provision as to servants

of the Queen who comn^it offences within the dominions of

allied Princes. But neither of these sections covers an
equally important class of cases, that, namely, of persons
who are not servants of the Queen, and who are triable in

British India, not by virtue of any Act of the Legislative

Council, but under Acts of Parliament. These will be
governed by the law contemplated by the Act of Parliament
which gives jurisdiction over them in India.

§ 19. Extradition.—Offences committed beyond the limits

of British India may either be tried in India, or the offender

may be given up for trial in the country where his crime
was committed.

Cases of the latter class will now be disposed of under the
Foreign Jurisdiction and Extradition Act, XXI. of 1879.
It seems to contemplate two distinct cases. First, where the
offence has been committed in any of those States specially

connected with India, in which the Governor-General in

Council has a power and iurisdiction which is exercised by
a PoliticalAgent (s. 3). Secondly, where the offence is com-
mitted in some State where there is no sncli Indian juris-

diction, or in some other part of Her Majesty’s dominions.
Fh'st ,

—“When an offence has been committed, or is

supposed to have been committed, in any State against the
law of such State by a person not being an European British
subject, and such person escapes into, or is in British India,
the Political Agent for such State may issue a warrant for

his arrest and delivery at a place in such State, and to a
person to be named in the warrant, if such Political Agent
thinks that the offence is one which ought to be inquired
into in such State, and if the act, said to have been done,
would, if done in British India, have constituted an offence
against any of the sections of the Indian Penal Code men-
tioned in the second Schedule hereto, or under any other
section of the said Code, or any other law, which may,
from time to time, be specified by the Governor-General
in Council by a notification in the Gazette” (s. 11).
The sections mentioned in the second Schedule are the

following:—206, 208 (frauds upon creditors); 224 (re-

sistance to arrest); 230—263, both inclusive (coin)
;
299

—

304 (homicide)
; 307 (attempt to murder)

; 310, 311
(Thugs); 312—317 (injuries to infants); 323—333 (hurt);
347, 348 (wrongful confinement)

;
360—373 (kidnapping) ;

375—377 (rape and unnatural offences)
;
378—414 (offences
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against property)
;
435—440 (mischief); 443—446 (house-

trespass
;
464—468 (forgery)

;
471—477 (frauds in regard

to documents).
‘‘ Such warrant may be directed to the Magistrate of any

district in which the accused person is believed to be, and
shall be executed in the manner provided by the law for

the time being in force with reference to the execution of
warrants

;
and the accused person, when arrested, shall be

forwarded to the p^ace and delivered to the officer named
in the warrant” (s. 12).

“Such Political Agent may either dispose of the case
Iiimself, or if he is generally or specially directed to do so
by the Governor-General in Coumdl, or by the Governor in
Council of Fort St. George or of Bombay, may give over the
person so forv/arded, whether he be a native Indian subject
of Her Majesty or not, to be tried by the ordinary courts
of the State in which tlie offence was committed” (s. 13).

It will be observed that the Political Agent is not autho-
rized to demand the extradition of an European British
subject. He must apparently be dealt with in India under
the Ci im. P.C., Act X. of 1882, s. 188. •

The arrest by a police officer in India of a person
charged with having committed an offence in a Native
State, with a view to handing him over to be dealt with by
the authorities of that State, if made without a warraut
is illegal, and punishable under s. 342 of the Penal Code.” ^

§ 20. Secondly.—Extradition, as between the British Go-
vernment and non-Asiatic States, is only granted by virtue
of some treaty, which again requires an Act of Parliament,
or a Local Act to give effect to it.^ As regards India, such
demands are most likely to arise betw'een our Government,
on one hand, and the Governments of Portugal and France
on the other.

Portugal.—The Portuguese Treaty Act, 1880 (IV. of
0), provides for delivery by each of the contracting

ppties to the other of persons who, being accused or con-
victed of crimes committed in the Indian dominions or
jurisdiction of the one party, shall be found in the Indian
dominions or jurisdiction of the other. When the crime
for which extradition is claimed has been committed beyond
the dominions of the party claiming, the requisition shall

^ He Mahundf 19 Botd. 72.
2 Per Mcllisb, L.J., L.K. 5 P.C. 189 ; Forsytb, 341, 3C9.
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be complied with, if the laws of the party applied to autho-

rize a prosecution for sueh crime when committed beyond

its dominions, and if the person claimed is a subject of the

party claiming his extradition. The offences for which
extradition shall be granted by either party are set out in

a Schedule. It is provided that no person who is a British

subject by birth or naturalization shall be given up to the
Portuguese authorities. And similarly that no Portuguese
subject shall be delivered up to the British authorities.

Also that the person surrendered shall not be kept in prison

or brought to trial by the party to whom the surrender is-

made, for any other crime, or on account of any other matters,

than those for which the surrender has been granted.

§ 21. France.—The Treaty with France (August 14, 187G)
is very similar, but contains a special clause which is not

found in the Portuguese convention, that no extradition

shall be granted for any political offence, or any act con-

nected with a political offence. These words are not limited!

to offences against the State, such, for instance, as those^

in Chapter VI. of the Penal Code. Nor do they include

crimes mer^y attributable to political feeling, such as the
assassination of the Czar, or the dynamite outrages of tho
anarchists. But they mean that fugitive criminals are not
to be surrendered for crimes which are specified in the*

extradition treaties, if those crimes were incidental to and
formed a part of political disturbances

;
as, for instance, the

shooting of a soldier who was engaged in putting down an
insurrection, or the destruction of property to form a barri-

cade.^ Where extradition was demanded in England of

a French anarchist, who was charged with causing explosions

at a cafe in Paris, Cave, J., held that this was not a political

offence. “In order to constitute an offence of a political

character, there must be two or more parties in the State,,

each seeking to impose the Government of their own choice
upon the other, and if the offence is committed by one side
or the other, in pursuance of that object, it is a political

offence, otherwise not.” ^

§ 22. The treaty of 187G expressly preserves the treaty
of March 7, 1815, relating to the East Indian possessions of
Great Britain and France, which would probably be the one
resorted to in the case of fugitive criminals in India. It

^ 2 Stepli. Crim. Law, 70, re Castioni (1891), 1 Q.B. 149.
- He Mevvier (1894), 2 Q.B. 415, at p. 419.
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declares that all Europeans and others whatsoever, against

whom judicial proceedings shall be instituted within the
limits of the said settlements or factories belonging to His
Most Christian Majesty for offences committed or debts-

contracted within the said limits, and who shall take refuge
out of the same, shall be delivered up to the chiefs of the
said settlements and factories

;
and all Europeans and others

whatsoever, against Avhom judicial proceedings as aforesaid

shall be instituted without the said limits, and who shall

take refuge within the same, shall be delivered up by the
chiefs of the said settlements and factories, upon demand
being made of them by the British Government.” ^

§ 23. The modern practice in extradition treaties is to
name specifically the offences for which each party under-
takes to deliver up offenders to the other. In such cases

no extradition can be granted, unless the facts alleged con-

stitute an offence against the laws of the harbouring, as well

as of the claimant party, within the terms of the treaty. It
is not sufficient that the same name is given by each State
to different things.^ Even where general words are used,
such as in the French treaty of March 7, 18IS, the same
general principle is applied. A treaty with China bound
the Government of Hong Kong to surrender any Chinese
subject “ who has committed, or is charged with having
committed, any crime or otlence against the laws of China.”
It was held by the Judicial Committee, that these words
ought to be limited to those ordinary crimes and offences
whicli are punishable by the laws of all nations, and which
are not peculiar to tlie laws of China.*^ Again, the special
condition against surrender of political offenders is a general
principle of international law, which has from the earliest
times been acted on by all nations which are powerful enough
to resist the demand. A remarkable instance in recent times
was the refusal of Turkey, in which she was supported by
England, to surrender to Austria and Russia their subjects
who had taken part in the Hungarian insurrection of 1849.^

§ 24. In a recent case in Bombay, where, under an agree-
ment between the British Government and a Native IState

^ As to extradition with Mysorct see § 37 ; Baroda^ treaty of
1885, art. 16, 6 Aitchison, 324; Central India, 4 Aitchison, 195—197 ;

Hyderabad sunnud, July 10, 1861, 5 Aitchison, 117; ^ipal treaty,
February, 1855, arts. 4—7, 2 Aitchison, 221.

2 Be Windsor, 34 L.J. M.C. 163 ;
re Bellencontre (1891), 2 Q.B. 122.

2 Atty,-Gen, v. Kivok^A-Sinqh, L.R. 5 P.C., p. 198.
4 Forsyth, 371.
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for the surrender of offenders, a man had been demanded
from the Native State as being charged with dacoity, and
was subsequently tried and convicted of theft, the High
Coint held that the conviction was good, inasmuch as there

was nothing in the extradition treaty which provided that

a person surrendered on one charge should not be tried on
another.^ Even if there had been an express stipulation to
that effect, it is difficult to see how that could have invali-
dated the conviction. The court which tries a prisoner has
nothing to do with the mode by which he has fallen into
the hands of justice. Its business is to see that he has been
legally committed for an offence within its jurisdiction, and
that lus trial is conducted according to law. It is the
business of the Government to see that it does not break
faith with the surrendering State. If it does, that is a
matter for complaint by the State which has given up the
offender. If, however, as in the case of the Portuguese
Treaty, the stipulation is embodied in a statute which binds
the tribnnal, it would probably be held that it liad no
jurisdiction^ to try the offender on any other charge. In
Beg. V. Nelson^ Cockburn, O.J., in charging the grand jury,
said, evidently with reference to Beg. v. Sattler:'^ “Suppose
a man to commit a crime in this country, say murder, and
that before he can be apprehended he escapes into some
country with which we have no extradition treaty, so that we
could not get him delivered up to us by the authorities; and
suppose tliat an English police officer were to pursue the
malefactor, and finding him in some place wl)ere he could
lay hands on him, and from which he could easily reach
the sea, got him on board a ship and brought Jiim to
England, and the man were to be taken in the first instance
before a magistrate; the magistrate could not refuse to
commit him. If he were brought here for trial, it would
not be a plea to the jurisdiction of the court that he had
escaped from justice, and that by some illegal means he
had been brought back. It would be said, ‘ Nay, you are
here; you are charged with having committed a crime, and
you must stand your trial. We leave you to settle with
the party who may have done an illegal act in bringin^^ you
into this position

; settle that with him.* ^
^

\ 17 Bom. 369.

:
27 L.J. M.C. 48 ; D. & B. § 437.
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§ 25. The Extradition Act, 1870 (33 & 34 Viet, c. 52), i«

in terms only applicable to the United Kingdom, but s. IT
provides that it may be extended to any British possession

(s. 26) by order in Council, and the extending order may
either suspend any existing law on the subject whicn

prevails in such possession, or may direct that such law shall

have effect as part of the Extradition Act, either with or

without alteration (s. 18). This treaty applies to all persons

of whatever nationality they may be, except subjects of the

State from winch extradition is required, who have com-
mitted any of the specified crimes within the jurisdiction of

the State which demands the extradition.^

This Act and the Amending Act (36 & 37 Viet., c. 60,.

s. 4) contain provisions which practically make all warrants,,

depositions, or affirmations prove themselves, if purporting

to be issued by the authorities of the country which demands
the offender, and to be signed by a judge, magistrate or
officer of the Foreign State, whose signature is either proved
by oath, or authenticated by an official seal, of which all

courts are to take notice (s. 15). The Indian Evidence Act,

I. of 1872, s. 82, enables similar documents to be proved in

the same way, if produced in India. By s. 33 of the Indian
Evidence Act, depositions of witnesses who have been
examined in presence of the accused in the country wliere-

he was committed for trial, but who cannot be compelled
to attend in the couiitry where he is actually tried, may be
used against him at his trial.^

§ 26. The machinery for carrying out all demands for
extradition made upon the Indian authorities, is provided
by Act XXL of 1879, p. 14, as follows :

—

‘‘ Whenever a requisition is made to the Governor-
General in Council or any Local Government, by or by the*

authority of the persons for the time being administering
the Executive Government of any part of the dominions of
Her Majesty, or the territory of any Foreign Prince or
State, that any person accused of having committed an
offence in such dominions or territory should be given up,,

the Governor-General in Council or such Local Government,
as the case may be, may issue an order to any magistrate,,
who would have had jurisdiction to inquire into the offence,,

if it had been committed within his local jurisdiction,

directing him to inquire into the truth of such accusation*.

' Bcff, V. Ganz, 9 Q.B.D. S3. - Emx^resa v. Dosaaji, 3 Bom. 834.
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The magistrate so directed shall issue a summons or warrant

for the arrest of such person, according as the offence

named appears to be one for which a summons or warrant

would ordinarily issue
;
and shall inquire into the truth of

such accusation
;
and shall report thereon to the Govern-

ment by which he was directed to hold such inquiry. If,

upon receipt of such report, sucli Government is of opinion

•that the accused person ought to be given up to the persons

making such requisition, it may issue a warrant for the

'Custody and removal of such accused person, and for his

•delivery at a place, and to a person to be named in such

warrant.”

It is also provided by Act IX. of 1895, s. 2, that ‘^all

powers vested in, and acts authorized or required to be done
•by, a police magistrate or any justice of the peace in relation

to the surrender of fugitive criminals in the United Kingdom
under the Extradition Acts, 1870 & 1873, are hereby vested

in, and may in British India be exercised and done by any
presidency magistrate or district magistrate in relation to

the surrender of fugitive criminals under the said Acts.”

§ 27. Extraterritorial Jurisdiction on Land.—It is now
mecessary to examine the cases in which the Indian courts

have jurisdiction in respect of crimes committed out of

India.

By the common law of England, the courts in England
have no jurisdiction over a British subject in respect of

•crimes committed by him on land out of England. The
reasons appear to have been, because such an act could not

be said to be done against the peace of the king’s realm,

his Crown and dignity
;

” and also because the courts could
only try a crime by means of a jury dc vicineto, that is,

.summoned from the district in which the act took place.

Subsequently various statutes were passed enabling the

courts to try treason, murder, and manslaughter committed
on land by a British subject abroad. The Court of Queen’s
Bench is also a statutory tribunal for the trial of abuse of

•official authority by persons acting under royal commission
beyond the realm.^ From about the sixteenth century,
•commercial settlements and factories came to be established
in non-Christian and partly civilized nations, and there by
treaty, usage or sufferance, our right to exercise civil and
•criminal jurisdiction over persons within the limits of such

* 2 Stcijh. Crim. L, 14.
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•settlements or factories by means of local tribunals came to

be recop:nized. These tribunals have in the present reign

received a Parliamentary sanction by the Foreign Jurisdic-

tion Acts of 1843, 1865, 1866 and 1878. Under an order

in council for courts of the dominions of the Porte, the courts

of Constantinople and Egypt may in special cases forward

natives of India for trial to jBombay.^

§ 28. Admiralty Jurisdiction.—Jurisdiction in regard to

offences committed at sea stood on quite a different footing.

From the earliest times English ships were found in every

part of the known world. Control over them and their

crews, and those who had dealings with them, was vested in

the Lord High Admiral, and he, by his local deputies or

vice-admirals, took cognizance of all crimes committed on
British ships. The objection to this was, that proceedings

in the Admiralty Court were governed by civil law, so that

unless the accused plainly confessed the charge laid against

him, it must be proved by two witnesses who saw the offence

committed. In general also the case was tried without a
jury. This led to the passing of an Act, 28 Hen. VIIL, c. 15,

by which all offences cognizable by the admiral were to be
dealt with according to the course of the common law, as if

they had been committed on land, in places within the realm,

by commissions directed to the admiral or his deputy, and
three or four other substantial persons named by the king.

These persons were in practice judges of the common law
<5ourts. By 11 & 12 Will. III., c. 7 ; and 46 Geo. III., c. 54,

the king was authorized to issue commissions to persons in

any colony or foreign possession of the Crown to try any
offence committed on the sea, according to the common
course of the laws of this realm used for offences committed
•on land. Finally, in 1834, by the Central Criminal Court
Act (3 & 4 Will. IV., c. 36, s. 22), that court was empowered
to try all offences committed within the jurisdiction of the
admiralty, and in 1844 it was provided by the 7 & 8 Viet.,

•c. 2, that all commissioners of oyer and terminer, or gaol
-delivery, should have all the powers which commissioners
Rnder the Act of Hen. VIIl. would have as to trial of
offences committed at sea.^ It will be observed that none
of these acts did away with admiralty jurisdiction. They
jnerely directed that it should be exercised by particular

1 2 Steph. Grim. L. 58—60.
^ 2 8teph. Grim. L. 16—21

;
1 Russ. 20, note &.
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persons or courts, and that the same law and procedure

should be applied as if the acts complained of had been
committed in an English county.^

§ 29. Indian Jurisdiction.—As regards the trial by Indian
authorities of oflFences committed out of India, it must be
remembered that the Indian courts are essentially courts

of local jurisdiction, and have no power to try any person

for a crime committed out of India, unless by some special

provision authorizing them to do so. When such a crime
has been committed, and the offender is within Indian
jurisdiction, it is necessary to inquire

:
firsty what courts

can take cognizance of the offence ; secondly

^

what persona

are triable b^y those courts; and, thirdly

y

what law is to be
^applied to ascertain the offence, and to determine its

penalty. Further, different considerations apply according

as the offence has been committed on land or on sea.

§ 30. First,—As regards offences committed on land, Act
XXI. of 1879, 8. 8, provides that the law relating to offences

and to criminal procedure for the time being in force in

British I^dia shall, subject to such modifications as the

Governor-General in Council from time to time directs,

extend to all European British subjects in the dominions
of Princes and States in India in alliance with Her Majesty,

and to all native Indian subjects of Her Majesty in any
place beyond the limits of British India. It has accord-

ingly been held that the High Court of Bombay had
authority, under s. 526 of the Criminal Procedure Code of

1882, to transfer for trial before itself a case of defamation

pending before the court of the cantonment magistrate of

Secunderabad.^ The Criminal Procedure Code of 1882,

8. 188, declares that ‘‘ When a European British subject

commits an offence in tlie dominion of a Prince or State in

India in alliance with Her Majesty, or when a native Indian

subject of Her Majesty commits an offence at any place

beyond the limits of British India, he may be dealt with,

in respect of such offence, as if it had been committed at

any place witin'n British India at which he may be found.”

But where the offence was committed in a Native State-

Avhich possesses a Political Agent, he must certify that the
offence is one which ought to be tried in British India,

Any proceedings taken thereupon will be a bar to proceed-

^ Reff, V. Keyn, 2 Ex. D., pp. 169, 209.
Rey, V. Edwards^ 9 Bom. 333.
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ings for the same offence under Act XXL of 1879, in any

territory beyond the limits of British India, exactly as they

would have been if the offence had been committed in

Jndia,^

§ 31. Under this section native Indian subjects, who were

found in Ahmedabad, were convicted there of the ojffence

of breach of trust as carriers, committed by them in Goa.^

Under the repealed Act XL of 1872, s. 9, a native Indian

subject who committed a murder in Cyprus was held triable

in Agra.^

§ 32. Native Indian Subject.—As regards thequestion,Who
is a native Indian subject? the following case lately arose.

The family of the accused belonged to Bakool, in baroda.

His grandfather took service in British territory, at Kalol,

retaining a house at Bakool, and having another, where he
generally resided, at Kalol. The father of the accused lived

almost entirely at Kalol, and was also in the service of the

B»itish Government. He married a wife from Baroda, and
the accused was born there in the territory of the Gaikwar.
The accused was educated partly in Kalol, and subsequently
at Baroda, and he also entered the British service. He
<3ommitted an offence in the allied State of Cambay, and
being found in Ahmedabad, was tried there and convicted.

His conviction was reversed. It was held upon these facts

that he was a natural-born subject of Baroda
;
that he had

done nothing to alter his nationality
;
and that neither his

residence in India, nor his service under the British Govern-
ment, made him a native Indian subject. As a servant of
the Queen, he was punishable under s. 4 of the Penal Code

;

but this section, though it determines the mode of punish-
ineiit, does not give the Indian Courts jurisdiction over an
•offence committed beyond their limits.^

§ 33. The above provisions relate to cases where the
offender, having committed an offence out of British India,
is afterwards found within British India. Where the
offender remains in the country where his offence was com-
mitted he must be dealt with under s. 6 of the Foreign

’ The power of the Indian Council to legislate for persons out of
India is derived, as to British subjects within the allied States, from
28 <& 29 Viet., c. 17, and as to native Indian subjects, from 32 & 33
Viet., c. 98.

^ Beg, V. Daya Bhima, 13 Bom. 147.
3 Beg, V. Sarmukh Sing^ 2 All. 218.
^ Beg, V. Katwaraif 16 il^m. 178.

S
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Jurisdiction Act (XXL of 1879), whieli authorizes the
Governor-General in Council to appoint in places out of

British India justices of the peace, who shall have, in pro-

ceedings against European British subjects, or persons

accused of having committed offences conjointly with such

subjects, all tlie powers conferred by the Code of Criminal
Procedure on magistrates of the first class who are justices

of the peace and European British subjects. The Governor-
General in Council is by the same section authorized to

direct to what court having jurisdiction over European
British subjects such justice of the peace may commit for

trial. By statute 28 & 29 Vict.,c. 16, the Governor-General
ill Council was empowered to authorize any of the High
Courts established under 24 & 25 Viet., c. 104, to exorcise

any such jurisdiction in respect of Christian subjects of Her
Majesty resident within the dominions of such of the Princes

and States of India in alliance with Her Majesty as the
said Governor-General in Council may, from time to time,

determine. In pursuance of this power a Notification, No.
178 J, was issued by the Governor-General in Council on
the 23rd September, 1874, which allotted to the High
Courts of Fort William, Madras, Bombay and the North
Western Provinces the Original and Appellate Criminal
Jurisdiction to be exercised over European British subjects

of Her Majesty, being Christians, resident in the several

Native States therein mentioned. To JIadras was given
jurisdiction over such persons resident in Mysore, Travan-
core, Cochin, Pudukotrai, Banganapalle and Sandur.^ By
further Notifications of the same date, Nos. 180, 181 J, it

was directed that the agents to the Governor-General in

Eajputaua and Central India should not exercise the powers
of a High Court within the districts previously specified in

cases where the accused were European Christian British
subjects.

§ 34. There seems to be some diflSculty as to the mode
in which an offence committed by a European British sub-
ject residing in the above districts is to be dealt with, where
the offence is one which, under the Crim. P, C. (Act X. of
1882, 88. 446—449), would be disposed of by committal to
the Sessions Court, if the oflft^nder were resident in British
India. By Notification, No. 179 J (23rd September, 1874),
the Governor-General directed that all justices of the

* h re Hayes, 12 Mad. 39.
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peace within the districts above specified should commit to

the High Courts respectively having jurisdiction under

Notification 178 J, such European Britiisli subjects as are

required by Act X. of 1872 (now Act X. of i882) to be

committed to a High Court. But no such subject need be

committed to a High Court unless he is accused of am

offence punishable with transportation or death. For minor

offences, not within the competency of the committing

magistrate to punish himself, the course under the Crim.

P.C. is to commit to the Sessions Court. For such cases

no provision seems to be made by the existing Notification.

This difficulty was pointed out by the Madras High Court

in a recent case,^ and it was suggested that “ inasmuch as

this court has been duly constituted a Court of Original

Jurisdiction to take cognizance of offences committed by
European British subjects, being Christians, it may be that

in the absence of any special direction a commitment to this

court would be a good commitment.”

§ 35. Mysore.—The great and growing importance of our

legal relations with Mysore has induced me,to seek for

special information on the subject. The following memo-
randum has been communicated to me by Mr. Thumboo
Chetty, late Chief Judge of Mysore. His high official position

gives it a judicial authority, which adds to the obligation

he has conferred on me by allowing it to form a part of this

work.

Etiropean British Svbjects in Mysore.

The law relating to European British subjects within
the territories of Mysore is now regulated by para. 17 of

the Instrument of Transfer drawn up by the Government
of India on the Ist March, 1881, on the occasion of the
installation of His Highness the Maharaja on the 25th March,
1881. Para. 17 is as follovxs:

—

“Plenary criminal jurisdiction over European British
subjects in the said territories shall continue to be vested
in the Governor-General in Council, and the Maharaja of
Mysore shall exercise only such jurisdiction in respect to
European British subjects as may from time to time be
<lelegated by the Governor-General in Council.”

Subsequently, when introducing, with the approval of
the Governor-General in Council, into the territories of
Mysore, the Code of Criminal Procedure, Act X. of 1882,

^ Ward v. The Quecu, 5 Mad., p. 33.
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by Eegulation I. of 1886, it was declared in s. 1 (of Regula-

tion I. of 1886) that ‘^al 1 provisions (in Act X. of 1882) relating

to the appointment, suspension, removal and the powers of

^‘the justices of peace shall be omitted. Nothing herein
“ contained shall be deemed to confer any jurisdiction in

‘‘ proceedings against European British suojects.” The
result of this state of law was that the magistracy and
police in Mysore were not even able to arrest European
British offenders for offences committed by them in Mysore.

To remedy this state of affairs, the following Notification,

No. 20, dated 7th April, 1886, was issued, with the approval

of the Governor-General in Council:

—

“With reference to Regulation 1. of 1886, introducing

“into the territories of Mysore the Code of Criminal Pro-

“cedure (Act X. of 1882), and in accordance with the

“decision of His Excellency the Viceroy and Governor-
“ General of India in Council, communicated in letter No.
“482-1895 of the 4th March, 1886, from the Officiating

“Resident in Mysore to the Dewan of Mysore, His High-
“ness the Maharaja is pleased to notify that until further

“orders

—

“(a) the expression ‘jurisdiction’ in section I. of the

“Regulation snail be held to mean jurisdiction
“ to inquire into or try a charge ; and

“(6) that the police officers and magistrates in Mysore
“ may, with respect to European British subjects,

“exercise the same powers us may be exercised

“with respect to European British subjects by
“police officers and magistrates who are not
“justices of the peace respectively in places

“in British India, beyond the limits of the
“ presidency towns.”

§ 36. The procedure now in force in British India for

the trial of European British subjects is that laid down iu

^s. 443—459, Act X. of 1882. The present state of
law applicable to European British subjects within the
lerritories of Mysore is clearly laid down in Government of
Mysore v. Fuller (Criminal Revision Case, No. 150 of 1887,
on the file of the Chief Court of Mysore).^

^ In this case Mr. Fuller was summoned to appear before the District
Magistrate of Tumkur, Mr. Kristna Murti, to answer a charge under
s. 352, 1.P.C. In reply to qut'Stions put to him by the magistrate, he
stated that he was a European British subject, but tbatne did not
claim to be dealt with as such. He was then tried and sentenced to
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Sessions,

In exercise of the powers conferred by s, G of Act XXL
of 1879, the Governor-General in Council has directed

that justices of the peace within the State of Mysore shall

commit European British subjects for trial to the High
Court at Madras.—(Government of India, Foreign Depart-
ment, Judicial, No. 159, I. J., dated 21st Julv, 1881,
Simla.)

Calendars.

Justices of the peace in Mysore are requested to submit
the calendar of all cases tried by them to the High Court
of Madras.— (Government Proceedings, No. 3738-63—Oir.

65, dated 1st July, 1891.)

Justices of the Peace in Mysore,

In exercise of the powers conferred by s. 6 of Act
XXL of 1879, the Governor-General in Council has from
time to time appointed the following gentlemen to be
justices of the peace within the State of Mysore v—

(1) The Kesident in Mysore for the time being, being
a European Britisli subject.

(2) The Chief Judge of Mysore for the time being, being
a European British subject.

(3) The District Magistrate of the Civil and Military
station for the time being, being a European
British subject

;
and seven other gentlemen specially

appointed by name.

§ 36A. Trial ofPersons other thanEuropean British subjects.

a fine. On revision it was Ijeld by the Chief Court that the magistrate
had no jurisdiction, even by consent. “ The Notification No. 20 of 7tli

April, l88G, conferred upon magistrates in Mysore who were not
justices of the peace, the same jurisdiction iii respect to European
British subjects which could be exercised by similar magistrates in
British India. The procedure now in for(’e in British India is that
laid down by ss. 443—459 of Act X. of 1882. Under those sections,
the special qualification necessary to give a magistrate jurisdiction
over a European British subject is that he must be a justice of the
peace, and also a European British subject. The District Magis-
trate of Tumkur is neither a justice of the peace nor a European
British subject. He is, therefore, incompetent to inquire into, or try
a European British subject.*^ “ The powers which are conferred on
magistrates in Mysore are powers ancillary to the administration of
justice—powers to apprehend otfenders and to bind them over to
appear before competent tribunals, but not to sit in judgment over
them ** (5 Mysore liep. 281).
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— 1. PersoDs employed in the Postal or Telegraph Service

within the Mysore territories are public servants as defined

in tile Indian Penal Code. This was enacted by Eegulation
II. of 1894, wliich is as follows:

—

“Whereas it is expedient to amend the Indian Penal
Code (Act XLV. of 1860) as it is in force in the territories

of Mysore, His Highness the Maharaja is pleased to enact

as follows :

—

To 8. 21 of the said Code, the following shall be added,

namely :

—

Eleventh ,
—“Every officer employed in the Postal or

Telegraph Service established or maintained by the British

Indian Government within the territories of Mysore.”
2. Section 119 of Regulation IV. of 1894 declares that

“ (1) Every railway servant shall be deemed to be a public

servant for the purposes of Chapter IX. of the Indian Penal
Code

; (2) in the definition of ‘ legal remuneration ' in

section 161 of that Code, the word ‘ Government * shall, for

the purpose of sub-section (1), be deemed to include any
employer of a railway servant as such; and (4) notwith-

standing anything contained in section 21 of the Indian
Penal Code, a railway servant shall not be deemed to be

a public servant for any of the purposes of that Code
except those mentioned in sub-section (1).”

§ 37. Extradition.—Section 16 of tlie Instrument of

Transfer is as follows :

—

“ The Maharaja of Mysore shall cause to be arrested an(l

surrendered to the proper officers of British Government
any person within the said territories accused of having
committed an offence in British India, for whose arrest and
surrender a demand may be made by the British Resident
in Mysore or some other officer authorized by him in this

behalf, and he shall afford every assistance for the trial of
such persons by ensuring the attendance of witnesses
required and by such other means as may be necessary.”
The 2nd para, of s. 503, Act X. of 1882, as amended by

Regulation 1. of 1886, is as Jollows:

—

“ When the witnesses (for whose exainination a commission
has to be issued) reside in British India, the commission
may be issued to any court competent to execute it under
section 19 of the Foreign Jurisdiction and Extradition Act
XXI. of 1879. All persons residing in the territories of
Mysore, whose attendance may be rec^uired by an officer

executing a commission for the examination of witnesses
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issued to him by a criminal court in British India under
the 2nd paragraph of section 503 of the Code of Criminal
Procedure, Act X. of 1882, shall be bound to appear before

«uch officer and answer truthfully all questions which he
may put to them for the purpose of executing such com-
mission, and shall be liable to the same penalties for

•default in this respect as they would be liable to, had their
-attendance been required by a criminal court within the
territories of Mysore.”

§ 38. A further and special provision is contained in the
Slave Trade Act (39 & 40 Viet., c. 46, s. 1) which makes the
commission, or abetment, of offences under ss. 367—370 and
371 of the Indian Penal Code, punishable in the same way
as if they had been committed in any place in British India
within which the offender may be found, provided he was
a subject of Her Majesty, or of any allied Indian Prince,
even though the offence itself was committed on the high
seas or in any part of Asia or Africa specified by order of
Council.^ {Special powers of issuing commissions to obtain
evidence are given to the High Courts under s. §.

§ 39. Offences conunitted on the High Seas are triable by
Admiralty jurisdiction, and by a series of provisions which
form part of the Merchant Shipping Code.

Admiralty jurisdiction was originally conferred upon the
Supreme Courts by their respective charters, and by 33
Geo. Ill,, c. 52, s. 156, and 53 Geo. III., c. 155, s. 110, and
was continued to the High Courts by 24 & 25 Viet., c. 104,
8. 9, and by ss, 32 & 33 of the Letters Patent of 1865. Under
Act XVI. of 1891, s. 2, the High Courts of Bengal, Madras,
and Bombay are declared to be Colonial Courts of Admiralty,
within the meaning of stat. 53 & 54 Viet, c. 27. The High
Court of Allahabad has no such jurisdiction under its Letters
Patent of 1866. The effect of these statutes is to confer
upon those courts the same jurisdiction as is possessed by
the Admiralty Court of England, in respect of all offences
committed in all places, and by all persons over whom that
court would have had jurisdiction.

Till lately the Mofussil Courts have had no similar juris-
diction. Mow by the combined effect of the Admualty
Offences (Colonial) Act, 1849, 12 & 13 Viet., c. 96, and 23
& 24 Viet., c. 88, s. 1, it is enacted, “ That if any person in
British India shall be charged with the commission of any

^ Empress v. Dossaji, 3 Bom. 334.
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treason, piracy, felony, robbery, murder, conspiracy, or other
offence, of what nature soever, committed upon the sea, or
in any haven, river, creek, or place where the admiral has
power, authority, or jurisdiction, or if any person charged
with the commission of any such offence upon the sea, or in

any such haven, river, creek, or place, shall be brought for

trial to British Indio, then and in every such case all magis-
trates, justices of tlie peace, public prosecutors, juries^

judges, courts, public officers, and other persons in India

shall liave and exercise the same jurisdiction and authorities

for inquiring of, trying, hearing, determining, and adjudging
such offences, and they are hereby respectively authorized,

empowered, and required to institute and carry on all such
proceedings forthe bringing of such person socharged as afore-

said to trial, and for and auxiliary to and consequent upon
the trial of any such person for any such offence wherewith
he may be charged as aforesaid, as by the law of British

India would and ought to have been had and exercised, or

instituted and carried on by tliem respectively, if such
offence had been committed, and such person had been
charged wfth having committed the same, upon any waters

situate within the limits of British India, and within the
limits of the local jurisdiction of the Courts of Criminal
Justice. Provided always, that if any person shall be con-

victed before any such court of any such offence, such
person so convicted shall be subject and liable to, and shall

suffer all such aud the same pains, penalties, and forfeitures

as by any law or laws now in force persons convicted of tin?

same respectively would be subject and liable to, in cose

such offence had been committed, and were inquired of,

tried, beard, determined, and adjudged in England, any law,

statute, or usage to the contrary notwithstanding ” (12 & 1V>

Viet, c. 90, 8S. 1, 2).

§ 40. Further provisions of a similar character are con-
tained in the Merchant Shipping Act, 1894, 57 & 58 Viet.,,

c. 60, which consolidated the former Acts on the same sub-
ject. Of the following sections, 686 embodies the provisions
of J8 & 19 Viet, c. 91, 8. 21, and of ;:;0 & 31 Viet, c. 124,.

s. 11; and s. 687 is identical with 17 & 18 Viet, c. 104,.

8. 267.

686 (I). Where any {>6r8on, being a British subject, is

charged with having committed any offence on board any
British ship on the high seas, or in any foreign port oV
harbour, or on board any foreign ship to whicli he does not
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belong, or, not being a British subject, is charged with

having committed any offence on board any British ship on
the high seas, and that person is found within the jurisdic-

tion of any court in Her Majesty*s dominions, which would
have had cognizance of the offence if it had been committed
on board a British ship within the limits of its ordinary

jurisdiction, that court shall have jurisdiction to try the
offence as if it had been so committed.

(2). Nothing in this section shall affect the Admiralty
Offences (Colonial) Act, 1849, 12 & 13 Viet., c. 96.

687. All offences against property or person committed
in or at any place ashore or afloat out of Her Majesty’s

dominions by any master, seaman, or apprentice, who at the
time when the offence is committed is, or within three

months previously has been, employed in any British ship,

shall be deemed to be offences of the same nature respec-

tively, and be liable to the same punishment respectively,

and be inquired of* heard, tried, and determined, and
adjudged in the same manner, and by the same courts, and
in the same places, as if such offences had been committed
within the jurisdiction of the Admiralty of En'^land; and
the costs and expenses of the prosecution of any such offence

may be directed to be paid as in the case of costs and ex-

penses of prosecutions for offences committed within the

jurisdiction of the Admiralty of England,^
The preceding sections of the Merchant Shipping Act,

1894, ss. 684 and 685, are limited to offences created by that

Act. I call attention to their limited purpose, as the language
of 8. 685, taken by itself, might seem to authorize everything
that was attempted to be done in the case of Beg, v. Keyn.

Lastly, it is provided by s. 3 of the Colonial Courts Act
(37 & 38 Viet., c. 27) that when by virtue of any Act of

Parliament, now or hereafter to be passed, a person is tried

in a court of any colony (which includes India, s. 2), for any
crime or offence committed upon the high seas or elsewhere

out of the territorial limits of such colony and of the local

jurisdiction of such court, or if committed within such local

jurisdiction made punishable by such Act, such person shall,

upon conviction, be liable to such punishment as might have
been inflicted upon him if the crime or offence had been
committed within the limits of such colony and of the local

jurisdiction of the court, and to no other, anything in any

1 Sec as to such costs, 7 Geo. IV., c. 64, s. 27, and 7 8 Viet., c.

2, s. 1.
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Act to the contrary notwithstanding : Provided always, that

if the crime or offence is a crime or offence not punishable

by the law of the colony in which the trial takes place, the
person shall, on conviction, be liable to such punishment
•(other than capital punishment), as shall seem to the court

most nearly to correspond to the punishment to which such
person would have been liable in case such crime or offence

had been tried in England.”

§ 41. A special criminal jurisdiction was conferred upon
the Supreme Courts, and has now jmssed to the High Courts,

by 9 Geo. IV., c. 74.^ This statute, by s. 1, shall extend to

ail persons and all places, as well on land as on the high seas,

•over whom or which the criminal jurisdiction of any of His
Majesty’s courts of justice, erected or to be erected within

the British territories under the government of the East
India Companv, does or shall hereafter extend.”

By 8. 56, “ Where any person being feloniously stricken,

poisoned, or otherwise Imrt at any place whatsoever, either

‘Upon the land or at sea, within the limits of the charter of

the said Ujiited Company, shall die of such stroke, poison-

ing, or hurt at any place without those limits, or being
feloniously stricken, poisoned, or otherwise hurt at any place

whatsoever, either upon land or sea, shall die of such stroke,

poisoning, or hurt at any place within the limits aforesaid,

any offence committed in respect of any such case, whether
the same shall amount to the offence of murder or man-
slaughter, or of being accessory before or after the fact to

murder or manslaughter, may be dealt with, inquired, tried,

determined, and punished by any of His Majesty’s courts

•of justice within the Britisii territories under the govern-
ment of the said United Company, in the same manner in

all respects as if such offence had been wliolly committed
within the jurisdiction of the court within the jurisdiction
of which such offender shall be apprehended or be in
custody.”

§ 42. The application of s. 56 is limited by s. 1 to persons
who, at the time of the committal of the offence, were
subject to the original criminal jurisdiction of the court
-by which they are tried. Some Burmese native subjects of
the East India Company committed a murder on the Coco
Islands, which are uninhabited islands in the Bay of Bengal,
within the charter, which was held to mean the trading

* These provisions have l)ecn left untouched by the Statute Law
dlcvision Acts, 1873 and 1874.
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<5harter of the East India Company. They were convicted
under the above statute by the Supreme Court of Calcutta;
but this conviction was reversed by the Privy Council. It

was held that the place in which the offence was committed
was, but that the offenders personally were not, within the
jurisdiction conferred by the statute : that the object of
the statute was “only to apply the law which had been
lately enacted in England, as to an offence partly committed
in one part and partly completed in another, to the East
Indies, and not to make a new enactment rendering persons
liable for a complete offence, who would not have been liable

before.” It was also laid down that “the words of the
section do not apply to entire offences, begun and committed
within the jurisdiction, but to those partly committed
within and partly without, which are put on the same foot-
ing as if they had been wholly committed within the juris-
diction.”^ The trading charter referred to in this statute
was that of William III., dated 5th September, 1698, and
•extended from the Cape of Good Hope to the Straits of
Magellan.

•

§43. Found within Jurisdiction.—A person is “found
within the jurisdiction” of a court when he is actually
present there, whether he came there voluntarily or not, or
•even when he was brought there illegally. This was so
held in the case of Reg. v. Battler.^ Sattler was a foreigner
who had committed larceny in England, and who then went
with the stolen property to Hamburgh. There was no ex-
tradition treaty with Hamburgh, but the deceased, an
English police officer, went to Hamburgh, and there arrested
him with the help of the Hamburgh police, and put him
on a steamer for England. Sattler murdered him on the
steamer, and when it arrived in London he was tried for the
murder in the Central Criminal Court. It was held that he
was “found within the jurisdiction” of that court, though
the putting him on board the steamer, and bringing him to
London, was unlawful, in the sense that it could not be
justified either by foreign or English law.

§ 44. Secondly.—As to the persons triable by the Indian
courts under the above Acts. It will be observed that Act
XXL of 1879, s. 8, and the Crim. P. C., s. 188, confer juris-
diction in certain eases over a “ European British subject,”

1 Nga Hoong v. Reg., 7 M.LA. 72, pp. 101, 103.
27 LJ. M.C. 48, D. & B. 525.
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while the Merchant Shipping Act, 1894, ss. 680, 687, give&

jurisdiction over “ any British subject.” These phrases are

not synonymous. The former is the term which, as defined

by the Crim. P. C„ 1882, s. 4 (4), describes any white-

skinned subject of the British Grown, to whom special privi-

leges are awarded under that Code. The latter is an
ambiguous term. It used to be employed in the earlier

statutes relating to India in the same restricted sense as
the former phrase. But its ordinary meaning is that of a
person who owes allegiance to the British Crown by birth

or naturalization.^ Accordingly, upon the construction of

a Criminal Statute 9 Geo. IV., c. 31, s. 7, the words “ His
Majesty’s subject” and British subject” were treated by
the court as synonymous terms, in dealing with a native

of Malta, who murdered a Dutchman in Smyrna.^ It seems
clear that the word Britisliy when qualifying mhject^ in the

Merchant Shipping Act, must mean the same thing as it

does when qualifying ship, and in either case must be taken

simply as opposed to foreign. The restricted meaning of

the term would become important for the first time when
the questfon arose, what court in India was to try the

prisoner? For instance, suppose an English sailor and a

Malabar coolie, returning from the West Indies, join in

robbing a passenger on board a British ship while it is in

a foreign port, and are arrested when they reach India ; both
would be amenable to the jurisdiction of the Indian courts,

as being in the general sense British subjects. But tlie

Englishman, as being a British subject in the restricted

sense, could, in general, only be tried before the High
Court, while the coolie might be tried by any Court in the
Mofussil within whose jurisdiction he was found, provided
it was capable of taking cognizance of theft.

Where a person, charged under Act 12 & 13 Viet., c. 96,.

has,and claims,the privilegeof being tried by theHigh Court,.

**The court exercising criminal jurisdiction shall certify

the fact and claim to the Governor of such place, or chief
local authority thereof, and such Governor, or chief local

authority, shall thereupon order and cause the said
person charged to be sent into custody to such one of the
Presidencies as such Governor shall think fit, for trial bel’ore

the Supreme (High) Court of sufh Presidency, and the said
Supreme Court, and all public officers and other persons in

eff. V. Manning, 2 C. & K. 900.
7?ey. V. Azzopardi, 2 C. & K. 2(^.
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the Presidency, shall have the same jurisdiction and autho-

rities, and proceed in the same manner in relation to the

person charged with such offence, as if the same had been

committed, or originally charged to have been committed,

within the limits of the ordinary jurisdiction of such Supreme
Court” (23 & 24 Viet, c. 88, s/2).

§ 45. As regards offences committed out of India, native

Indian subjects of the Crown are punishable in India,

whether the offences have been committed on shore or on
land. So by Act XXI. of 1879, s. 8, and by the Crim. P. C.,

1882, s. 188 {ante^ § 30), European British subjects are only

punishable where the offence has been committed on land,

if within the territories of the Native States in alliance with

the Crown, which, though not in India, are treated by our

legislation as forming part of its suburbs. Where the

offence is committed on land beyond those limits, no person,

not being a native Indian subject, is amenable to the Indian

courts, unless his crime, being murder or manslaughter,

can be brought within the provisions of 9 Geo. IV., c. 74,

8, 56, or unless it has been committed by a persoi^ described

by the Merchant Shipping Act of 1894, s. 687 {ante, § 40).

No foreigner can ever be liable to any British jurisdiction for

any offence committed by him on land out of British

dominions, even though the act committed by him takes its

operation within British territory. Even the statutes which
give a tribunal jurisdiction over an offender found within its

Umits, in respect of an act begun outside those limits which
has produced its effect within the limits, does not apply to

the case of a foreigner. Such statutes are merely rules of

procedure, which enable a particular court to try an
offender who, at the time he committed the act, was amen-
able in respect of it to some British court.^ Sir James
Stephen thinks that the Merchant Shipping Act, 1854,
8. 267 (now 8. 687 of the Act of 1894, § 40), w^ould give
British courts jurisdiction over a foreigner who came within
its terms in respect of acts done by him on foreign territory.^

The point was treated as doubtful, unless where the act

was done on sea, by the judges in Reg, v. And&rson, L.E., 1

C.C. 161.

§ 46. Admiralty Jurisdiction.—As regards offences com-
mitted on sea, the most important jurisdiction is that

^ Reg, V. Lewis, 26 L.J. M.C. 104; Reg, y. Parthai, 10 Bom. H.C.
356 ;

Nga Hoong v. Reg,, 7 M.I.A. 72, p. 103.

2 2 Stepb. Crim. L. 12.
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possessed by the Admiralty, whose origin and growth has

been already described. Admiralty jurisdiction only takes

cognizance of acts committed on the sea, and, in respect of
crimes, only of those which become complete at sea. The
admiral has no jurisdiction over murder, where the wounding
was on sea but the death happened on shore.^ And so it was
held in Madras that a master of a ship who received rice at

Mangalore for conveyance to Calicut, and took his ship to

Goa, where he sold the rice and embezzled the money, was
not triable under stat. 12 & 13 Viet, c. 96, as he committed
no offence upon the sea, nor any at all till he got on shore

at Goa.^ Conversely, where a wrongful act done on shore

produces a criminal result at sea, the offence is cognizable by
the Admiralty, not by the court within whose limits the

offender was residing. A gunner in St James’s Fort, at

Barbadoes, fired a gun at a vessel which was leaving the

port, for some supposed breach of the Custom rules. He
killed one man and wounded another. The Attorney and
Solicitor-General, Sir Philip Yorke and Sir Clement Wearg,.

advised the Crown (in 1725) that the gunner could not be

tried by 'any court of common law, but only by the

Admiralty.^

§ 47. Admiralty jurisdiction begins where the tide touches
the shore, whether at low or high-water mark, and extends

all over the world, to the coast of every country, and up-

every bay, arm of the sea, and river, so far as great ships go.

It is not necessary to show that the tide reaches the spot if

it is accessible to ocean-going vessels. For instance, the
admiral was held to have jurisdiction over offences com-
mitted in an English ship lying at Wampu, in China, twenty
or thirty miles from the sea,'‘and similarly in another vessel

lying in the Garonne, ninety miles from the sea.® Nor does
it make any difference that the ship is actually within a
foreign port. Admiralty jurisdiction has been held to

apply to all on board an English shi[> which was moored to
the quay at Rotterdam, and was as completely within the
port as a ship would be if lying in the Pool below London

‘ 1 Hale, P.C. 17 ; 1 Comyn, Digest, 498.
“ Bapu Daldi v. ifer/., 6 Mad. 23.
^ Forsyth, 219, following 1 Hawk. P.C. 2o4, s. IG ; CorMs case,

1 Lcacb, C.C. 388 ;
lieg, v, Ke^fn^ 2 Ex. D., p. 102.

4 Beg. V. Allen, 1 Mood. C.d. 494.
^ Beg. v. Andcmm, L.R. 1 C.C. 161.
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Bridge, or in the Hooghly opposite Calcutta.^ The place

must, however, be part of the continuous navigable water
which extends upwards from the open sea. Where an
American ship was lying in an enclosed dock in Havre^
into which the water was admitted at the will of the

owners, Mr. Justice Story held that the Admiralty juris-

diction did not apply. He said, The place where the ship-

lay was in no sense the high seas. The Admiralty has-

never held that the waters of havens, where the tide ebbs

and flows, are properly the high seas, unless those waters

are wdthout low-water mark.” ^

§ 48. Concurrent Jurisdiction.—The common law courts of

England in early times claimed concurrent jurisdiction with

the Admiralty in respect of ofliences committed upon the

narrow seas, on the ground that they were actually within

the realm of England. This was the ground on which we
asserted the right to compel foreign ships of war to lower

their flags before ours in those seas. Since the time of

Edward HI., however, it has been admitted that the-

common law courts had no jurisdiction beyond the limits-

of the county, which only extended to low-w^^er mark..

Beyond these limits the jurisdiction of the admiral was
exclusive.^ Where, however, a river, bay, or arm of the
sea extended inland in such a manner that the space covered
with water could properly be considered as an actual portion,

of England, then the counties on each side were considered

to extend to the middle of the intervening water, and it

made no difference that the water itself was tidal and.

navigable. In such a case it was held by Lord Coke and
others that the jurisdiction of the admiral was ousted.^

Lord Hale, however, was of opinion that even in such a
case the Admiralty had concurrent jurisdiction with the
common law courts—at all events, in cases of murder and
maiming—and exclusive jurisdiction over piracy, which was
not triable by any common law court, as being essentially am
oflfence committed at sea, and recognized only by the civil

law.^ This view has been accepted in later times.® The
only question which can arise in regard to it is. When
may it be said that such an intervening space is part o£

^ Reg, V, Carr, 10 Q.B.D. 76.
^ United States v. Hamilton, 1 Mason, 152.
‘ 2 Hale, P.C. 12 ; Reg, t. Keyn, 2 Ex. D., pp. 67, 79, 162, 197, 239..
^ 2 East, P.C. 803. a 2 Hale, P.C. 16.
** Per Cockbiirn, C.J., Reg, y. Keyn, 2 Ex. D., p. 168.
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English territory? Lord Hale, in his treatise," De Jure

Maris,” says, "that arm or branch of the sea which lies

within the fauces terrae^ where a man may reasonably dis-

cern between shore and shore, is, or at least may be, within

the body of a county.” Hawkins, however, considers the

rule more accurately confined by other authorities to such

{

)arts of the sea, where a man standing on the side of the

and may see what is done on the other.^ Probably no
strict rule can be laid down

;
each case must be judged

on its own facts. For instance, where an ofifenco was com-
mitted in the Bristol Channel, at a point where it is ten

miles from shore to shore, and where on a clear day one
shore is visible from the other, it was held that the whole
Channel was within the limits of the adjacent counties, and
that the common law jurisdiction extended to a case of

wounding committed on a ship lying three-quarters of a
mile from the county in which it was tried. Cockbum, 0.J.,

said, "Does not the jurisdiction of the county of Glamorgan
extend to t\\Q medium jilum aquae between Glamorgan and
Somerset ? Is not the whole ot the Bristol Cliannel between
those coiftities within the limits of England ?

” ^ On the

other hand, the Admiralty jurisdiction was maintained
where a murder was committed on a ship within the body
of a county, viz. in Milford Haven, eight miles from its

mouth, and where it was only three miles from shore to

shore.® A similar decision was given where the offence was
committed in a bay within the county of Galway.^ In
England the question of jurisdiction is practically unim-
portant; in India it may be a matter of considerable
importance, as affecting the law by which the case will be
governed.

§ 49. As regards persons, Admiralty criminal jurisdiction
extends (I.) to all British subjects at sea

;
(II.) to all persons

on any ship which by reason of nationality or situation was
subject to British jurisdiction when the offence was com-
mitted

;
(III.) to all persons charged with committing piracy

jure gentiumy irrespective of nationality or place.
I. When we speak of a British subject committing an

Dfl*erice at sea, we mean, of course, on board some ship. In

1 2 East, P.C. 804 ; 6 Bac. Abr. 166.
Jtefj. V. Cunninyhamy 24 L.J.M.C. 66 ; Bell, C.C. 72.

^ Reg, V. Bruce, Leach, 1093.
* Beg, V. Mannion, 2 Cox, C.C. 158.
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general, this would be a British ship. There is a remark-

able absence of authority as to the jurisdiction over a

British subject, for offences committed on a foreign shij) out

of Her Majesty’s dominions ; as, for instance, if he committed
an offence while he was on a British ship which took effect

on a foreign ship
;
or if he left a British ship to which he

was attached, committed an offence on a foreign ship, and
then returned to his own. In the case of United States v.

Davis^ the master of an American ship which was lying in

harbour in one of the Society Islands, fired a gun from his

own ship, and thereby killed a foreigner in a schooner which
lay alongside. The schooner belonged to a resident of the
Society Islands. The master was brought to trial in a court
in Massachusetts. It was held that the American court had
no jurisdiction. Story, J., following Coornbes case,^ con-

sidered that the offence was committed on the schooner,

which was a foreign vessel, and subject to foreign jurisdic-

tion, and that as the act was not a piratical act the prisoner

was liable to no other jurisdiction. He declined, however,
to remand him for trial to the foreign jurisdiction, saying
that such a course was never pursued. •

Cockburn, C.J., commented upon this case in Reg. v.

Keyn? and doubted whether it was rightly decided. He
suggested that a continuing act might be considered to be
an offence equally in the jurisdiction in which it originated,

and that in which it took effect. No such suggestion could
be made if he left bis own ship, and committed the entire

offence on a foreign ship, though if he committed murder or

manslaughter on land out of the Queen’s dominions, he might
be punished in any county or place in England or Ireland

in which he might be in custody (24 & 25 Viet., c. 100, s. 9).

§ 50. The ordinary Admiralty jurisdiction is supplemented
as regards masters, seamen, ana apprentices employed at

the time of, or within three months before the offence, on
board a British vessel, by s. 687 of the Merchant Shipping
Act, 1894. It makes them punishable for any offence

against person or property committed at any place afloat or

ashore out of Her Majesty’s dominions {ante^ § 40). This,

of course, would cover the case just suggested. So the

Merchant Shipping Act, 1894, s. 686 {aiUe^ § 40) gives juris-

diction over any British subject who commits any crime or

offence on board any foreign ship to which he does not belong.

2 1 Leach, C.C. 388. ^ 2 Ex. D., p. 234.

T

^ 2 Sumner, 482.
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A person belongs to a ship if he'is one of the ship’s company
nnder the orders of the master. It seems very questionable

whether a passenger does belong to it. So far as either

belongs to tne other, the ship belongs to him. If, therefore,

an English passenger and an English engineer employed on
a French steamer severally committed offences on tbeir way
out to India, the former could on arrival be punished by a

British court, the latter could not. He would have to be

sent back to France for trial.

§ 51. Territorial Jurisdiction.—II. Every person who is

found within a foreign State is subject to and punishable

by its law. The English lawyers put this on the principle

that a person who enters a State becomes entitled to the

protection of its law, and is therefore bound to render it

obedience. The more obvious reason is, that no State can

tolerate the presence within it of a person who is not sub-

ject to some law, and no law can be administered to him but
the law of the State. Every ship, so long as it is on the

high seas, is part of the territory of the country whose flag

it flies. So completely is this the case that a child born on
an Englisirship is considered, for all legal purposes, as born

in England.^ Hence a foreigner, who commits an offence

upon an English ship,' whether he is permanently or merely
casually on board, is liable to the Admiralty jurisdiction.

In the case of Beg, v. Anderson^^ an American citizen,

serving on board an English ship, which was at the time
in the Garonne on her way to Bordeaux, committed man-
slaughter upon another American citizen serving on the
same ship. It was held that his offence was triable under
the Admiralty jurisdiction, without reference to the pro-

visions of the Merchant Shipping Act, 1854, s. 267. A
stronger case was that of Beg. v. Carr,^ There some
bonds bad been stolen iiom an English ship while it

was moored to a floating derrick attached to tiie quay at

Eotterdam. The bonds in some manner, which was not
explained, found their way to England, and were there
received by the prisoner, who was charged with receiving
them, knowing them to be stolen property. He could not
be convicted, unless it was shown that the thief, who was
probably some Dutchman who had come on board, could
have been convicted by English law for the theft. It was

^ ManJiall v. Murgatroyd^ L.E., 6 Q.B. 31.
^ L.R., 1. C.C. 161. 8 10 Q.B.D. 76.
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held that if such a Dutchman had been carried away before

he left the ship, he could have been convicted at the Central

Criminal Court. The ship was still English territory,

though moored to the Dutch shore. Therefore English law,

as exercised through the Admiralty jurisdiction, reigned on
toard it, and attached to every one who entered it, and who,

by placing himself under the protection of English law,

•became amenable to its jurisdiction ar.d liable to its punish-^

tnent.

§ 52. British Ship.—The mere fact that the ship has a certi-

:ficate of registry as a British ship is facie evidence that

she is such. But the presumption mf*y be rebutted, as, for

instance, by showing that her owner iias an alien.^ On the

other hand, a ship may be shown by widence to be a British

ship, though she is not registered aa such.^ If, however, a
ship appears to have had a foreign tide, every step which is

necessary to establish a lawful transfer to British ownership
must be clearly made out. This was the ground of the

decision in Reg, v. Serva? There an English cruiser cap-

tured a slaver and put a prize c&tqw on bo&rd. The
prisoners rose on the crew and kill«ed them. They were
tried for murder in England. They/ were acquitted on the

ground that under the treaties Which were relied on to

justify the capture, the slaver was/ not lawfully in British

possession. There was, therefore, mo territorial jurisdiction

•over the ship, and the prisoners, /as foreigners, were in no
-other respect subject to British law.

§ 53. Where a foreigner is confined on a British ship,

‘Under circumstances which woiUld justify him in using

violence to effect his escape, he /is not punishable for acts

•done with that object, even/fUough they would otherwise

amount to murder. But in respect of acts not done for that

purpose, he is liable under ^ritish law exactly as if he were
voluntai'ily on board. Th^brmer point was raised, but not

decided in the case of ReJg, v. Serva, The latter point was
•decided expressly, and t)Ae former inferentially, in the two
following cases. In v. Sattler^^ the facts of which have
been already stated (/ante, § 43), the prisoner, who was in

irons on board an l^glish steamer, shot the officer who
.arrested him, who lU'terwards died of his wound. Lord

^ Reg,/Y, Bjomson, 34 L.J. M.C. 180.

- Bfjg, V. Sven Seherg, L.H., 1 C.C. 264.

2/c. & K. 53, 1 Den. C.C. 104.



276

Campbell, CJ.. dutiog ONAUTY OF BHiPS. [«>*?•

a prisoner of war, w&i '

sentinel in trying to esr tl*® argument of the case, toid, It

In giving the judgmcj) had not given his parol, killed a

among whom the head.i3cape, it would not be murder.
^

said :
** Here a crime i ^ent of the full court (fourteen judges,

an English ship on tlais of the three courts were present), he

murder if the killingf s committed by the prisoner on b^rd

English country; aiujrio high seas, which would have been

circumstances, wheth^ir; had been by an Englishman in an

subsequent detention.J we are of opinion that under ^hose

was guilty of murdei i^er the capture at Hamburgh, and the

England ;
for he was 3 were lawful or unlawful, the prisoner

tory of England, entit*, and of an offence against the laws of

law, and he owed obediin an English ship, part of the tern-

the crime of murder—^8ed to the protection of the Englisu

with the view of obta’Jence to that law
;
and he committed

and malice prepense.*' Rthat is to say, he shot the officer, not

In the ca^-e of .d^oj^ning his liberation, but from revenge

the prisoner ^ ^ ^ ,

Hong Eong released thilie captain and several of the crew

ground, inter alia, that tife to China. The Chief Justice of

the coolies were justiiied fe prwoner on habeas corpus on the

the purpose of obtainingv® ship was a slave ship, and that

reversed on appeal by the Su killing the captain and crew for

ships said :
“ There was ej^heir liberty.

^

This finding was

inferred that some of tlie (f^udieial Committee. Their Lond-

on the part of other Chi^*idence from which it might be

harracoon and embark on bcoolies had, by fraud or by threats

They appear, however, all to induced to go to the

guese authorities at Macao that t ^-Lthe ship against Jheir will

and there was, in their Lordshi .
pt^lcss^ to the Fortu*

evidence upon the depositions tl^^ were willing emigMts

authorities at Macao, or the Frenc?^^ opinion, no sufficient

any parties to compelling any of th^”^^ither the Fortugues

against their will.” captain or crew, wer<

The Committee were accordingly
' ^

offences committed by the prisoner, ass^^
to be true, were those of murder under th j

^
law', and piracy jure gentium.^ ^

^he evidenc

•D.&R547.

' 180,m
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§ 54. It will be observed that it was the fact that the

murder was committed in such a manner as to amount to

piracyywe gentivm which gave the English court jurisdiction.

Otherwise it would have had none. An American^ on board

an American vessel, inflicted injuries on a German, who died

from them after the arrival of the ship in Liverpool, where
the American was taken into custody. It was held that

there was no jurisdiction to try the offence in England, even
under 9 Geo. IV., c, 31, s. 8, which gave the courts jjower to

try a prisoner for murder, where the death ensued within its

limits from an injury inflicted beyond them.^

§ 55. The rule that a merchant ship on the high seas is

floating territory of its own nation, is qualified when it enters

any foreign river or harbour which is completely a part of

that foreign territory. In such a case, while the national

jurisdiction remains, the territorial jurisdiction attaches to

the ship and all on board of it, exactly as it would to a
merchant or seaman who landed for trade or any other

purpose.^ Accordingly, in Cunninghams case,^ Americans
on board an Ameri<*an ship in the Bristol Chdhnel were
convicted of wounding one of the crew of the vessel, and
this offence was tried in Glamorganshire, as having been
committed in the body of the county (see ante, § 48).

The French jurisprudence, however, recognizes a dis-

tinction between offences committed on the ship, which
only affect its internal discipline or the persons on board,

and offences committed by a stranger on one of the crew,

or vice versa, in such a manner as to disturb the peace
and good order of the port. As to the former, they decline

jurisdiction, either taking no notice of the matter, or hand-
ing over the offender to nis own consul. In the latter case

they deal with the offender themselves. Where their own
merchant vessels are in a foreign port they recognize the
jurisdiction of its tribunals, while authorizing their consular
authorities to deal with the case, if the matter is not taken
out of their hands.^

§ 56. Even in England the courts will not necessarily

enforce statutory obligations upon foreign ships. It will be

^ Re(f, V. Lewis, 20 L.J. M.C. 164 ; D. & B. 182, ante, § 45.
2 Per Marshall, C.J., United States, the Schooner Exchange v.

McFaddon, 7 Cranch, p. 144; per Bovill, O.J., JReg, v. Anderson, L.B.,

i C.C., p. 165.
3 Bell, C.O. 72, 28 L.J. M.C. 50.

^ 1 Phill. Int. L., 874-^376, 2^r Bovill, C.J., L.R., 1 0.C. 163.
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a questioi^ Upon th^ con^tructtoii of each statute, whether it

was intended that the duties and penalties created by it

should attabb tb foireigners, even within territorial waters.^

§ 57, Kitttorikl Waters.—Although, as has been already

stated {mtBy § 48), no English county, and therefore no-

Indian distHet; 'extends on the seashore beyond low-water

mark, a usage has sprung up in modern times of attributing,

for some purposes a quasi-terfitorial jurisdiction to every

hhtion over the "Watei^s bordering on its coast, to a distance

which is now generally spoken of as extending to a cannort

shot, or one maritime league from the shore. A well-known

international recognition of this doctrine is the rule, which
prohibits acts of hostility to be carried on by one belligerent

agaiinst another within three miles from a neutral shore,

and which requires that prizes captured within that distance

should be given up.^ The origin, extent, and applicatiort

of this marine jurisdiction were discussed exhaustively,

especially by Cockburn, C.J., in the great case of Beg. v.

Keyn^ There the JFrancoma, a German vessel, ran down
the Strathclyde^ an English ship, within three miles of

the English shore off Dover, and thereby caused the*

death of an Englishwoman on the Strathclyde^ under cir-

cumstances which, according to English law, amounted to

manslaughter. The captain of the Franconiay a German,,

was tried for the offence under the Admiralty jurisdiction

in the Central Criminal Court, and was convicted by the

jury, the question of jurisdiction being reserved. The case

was twice argued; on the second time before fourteen,

judges, of whom eight held that the conviction was bad, and.

six that it was go^. The minority considered that witliin

three miles from shore the sea was actually English terri-

tory, over which the Admiralty jurisdiction extended to-

foreigners as well as British subjects. The majority held
that the comity of nations recognized certain undefined
rights over such portion of the sea. That those rights did

not amount to absolute ownership, so os to give the courts-

of the country jurisdiction, dejure et de facto, over foreigners

for breaches of English law, but that they did authorize*

legislation which might create such a jurisdiction, if Parlia-

ment thought fit. 'The result of this decision was the pass-

^ The Eclipse, 31 L.J. Adm. 201 ; S.C. 15 Moo. P.C. 268 ;
the Zedo,

Swabey, Adm. 40; General Iron ^rew Collier Co, v. Schnrmans, 1 Ji.

H. 180 ; S.C. 29 L.J. Ch. 879.
2 The Twee Gehroeders, 3 C. hob. 162. 2 Ex. D. 63*
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ing of the Territorial Waters Jurisdiction Act, 1878 (41

& 42 Viet., c. 73).

It provides by s. 2, that ‘^an oflfence committed by a

person, whether he is or is not a subject of Her Ma-iesty, on
the open sea within the territorial waters of Her Majesty’s

dominions, is an offence within the jurisdiction of the admiral,

although it may have been committed on board, or by
means of, a foreign ship, and the person who committed
such offence may be arrested, tried, and punished accord-

ingly.”

Proceedings in India for the trial of any person who is

not a subject of Her Majesty, and who is charged with any
such offence as is declared by this Act to be within the

jurisdiction of the admiral, shall not be instituted in India

except with the leave of the Governor-General or Governor
of any presidency, and on his certificate that it is expedient
that such proceedings should be instituted (s. 3).

The jurisdiction of the admiral in the above sections

includes all Admiralty jurisdiction described as such in any
Act of Parliament referring to India. And for the purpose
of arresting a person charged with an offence trJ&ble under
this Act, the territorial waters adjacent to any part of India
are to be deemed within the jurisdiction of any judge, magis-
trate, or other officer who is authorized to issue warrants for

arresting, or to arrest persons charged with committing
offences within his jurisdiction (s. 7).

For the purposes of this Act, the open sea within the terri-

torial waters of Her Majesty’s dominions is to include any
part of the open sea within one marine league of the coast

measured from low-water mark. But the offences triable by
virtue of this Act are limited to acts, neglects, or defaults

such as would, if committed within the body of a county in

England, be punishable on indictment according to the law
of England for the time being in force (s. 7).

§ 58. Foreign Ships of War.—Ships which are the public
property of the State, whether they are intended for war or

for peaceful purposes, such as mail steamers, stand on a
different footing from merchant ships when they enter a
foreign jurisdiction. By international usage, and in defer-

ence to the sovereign by whom they are commissioned, they
retain their territorial character even in the harbour of

another State, and remain as much exempt from local juris-

diction as when they were on the high seas. This exemption
does not arise from any predominant right in the sovereign
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to whom the ship belongs, but from a concession made by
the sovereign whose dominions are visited. The concession

is implied from the permission to enter the port, and may
for sufficient cause be recalled or refused by anticipation.^

The immunity extends not only to the ship itself, but to
its officers and crew and all persons who have entered the
domestic waters under its protection, and to its boats, tenders,

and other appurtenances. It does not extend to offences

committed on shore, though the commander of any such
vessel is entitled to be informed of the cause for which any
person under his authority has been arrested.^

The commission of a foreign ship of war is sufficient to

establish its character, and cannot be questioned. A
French schooner, commissioned as a ship of war by the
Emperor Napoleon, entered an American port, where it was
claimed by an American citizen. He contended that it

had been his property, that it was wrongfully seized by the
French for alleged breach of neutrality, and that it had
never been lawfully condemned. It was held by Marshall,
C.J., that no court could look beyond the commission, and
that the evidence offered was inadmissible.^

§ 59, How far this exemption extends to persons other
than those who accompanied the ship on its arrival in port
rests rather on reasoning than on decision. If persons sub-
ject to the home jurisdiction went on board the vessel, and
there committed a crime, it would certainly be the duty of
the commander to surrender them, and if he did so, the
power to punish them would not be affected by the locality

of the offence.^ In the United States it is considered that
a writ of habeas corjpus might be lawfully awarded to bring
up a subject illegally detained on boar& a foreign ship of
war in American waters. Sir Robert Phillimore thinks that
the same doctrine would probably be held by the courts of
Great Britain.® Sir James Stephen discusses the right of
fugitive criminals to seek asylum on board a ship of war,
and decides against it, in conformity with the opinion of
the French jurist, M. Ortolan.® This is in accordance with

^ The Exchauge v. McFaddon, Cranch IIC
;
The rarlemmt Belqe,

6 P.l). 197.
'

2 1 Phill. Int. L. 369.
^ The Exchange v. McFaddon, 7 Cranch. 116, followed by Story, J.,

Santissima Trinidad, 7 Wheaton, p. 336.
^ 2 Steph. Crim. L. 48-62. ^ 1 Phill. Int. L. 372.
® 2 Steph. Crim. L., pp. 62—54,
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intematioDal law as regards the analogous case of an am*
bas^dor’s residence. Attempts to afford such an asylum to

subjects accused of high treason, who sought a refuge in the
residence of the English Ambassador, were forcibly resisted
by Spain in 1726, and by Sweden in 1747, and in each case
the remonstrances of Great Britain were rejected, and, in
Sir Robert Phillimore’s opinion, rightly.^

§ 60. The practice of Great Britain in allowing fugitive
slaves to seek refuge on her ships of war is stated in two
circulars of the year 1875.^ They came substantially to
this, that ships lying in foreign waters should not admit
fugitive slaves unless their lives were in danger, or harbour
them longer than such danger continued, except in places
where slavery was by treaty with Great Britain rendered
illegal. These circulars caused considerable outcry, which
led to the appointment, in 1876, of a Royal Commission to
investigate the subject. The reports of the Commissioners
conceded that theie was no legal right to receive a slave,
merely because he wished to escape from slavery, and to
protect him against the rights of a master legally existing
at the place from which he escaped. On the other hand
they recognized a right higher than technical law to afford
such protection in special cases where it was demanded in
the interests of humanity.®

§ 61. III. Piracy jure gentium is an offence against all
nations, which renders the offender punishable by his captors,
wherever he may be found, to whatever nationality he may
belong, and in whatever court having jurisdiction to try
such offences he may be arraigned.^ In the case of Attorney-
General of Hong-Kong v. Kwok-A-Sing^ the Judicial Com-
mittee cited with approval the following definition of the
offence given by Sir Charles Hedges in Bex v. Dawson :

®

^‘Piracy is only a sea-term for robbery, piracy being a
robbery committed within the jurisdiction of the Admiralty.
If the mariners of any ship shall violently dispossess the
master, and afterwards carry away the ship itself, or any of
the goods, tackle, apparel, or furniture, with a felonious
intention, in any place where the admiral hath or pretends
to have jurisdiction, this is also robbery and piracy.”

2 Phill. Int. L. 212.
Annual Ucgistor of 1875, pp. 224—226.

? 43-68; Ann. Register, 1876 [91].

13 State Trials, 454.
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In the case of the Magellan Pirates

,

Dr. Lushington
said: "If it was clearly proved against the accused that

they had coramitted robbery and murder upon the high
seas, they Were adjudged to be pirates, and sunered accord-
ingly. It was never deemed necessary to inquire whether
the parties so convicted had intended to rob or to murder
on the higli seas indiscriminately. Though the municipal
law of different countries may and does differ in many
respects as to its definition of piracy, yet I apprehend that

all nations agree in this, that acts such as robbery and
murder on the high seas are piratical acts and contrary to

the law of nations.’' ^

§ 62. These extracts, though perfectly adequate in refer-

ence to the cases to which they were applied, are not

definitions, in the logical sense, of the term piracy jure
gentium. They are at once too wide and too narrow. For
instance, it has been repeatedly held by the most eminent
judges in the United States that, " the mere committal of
robbery or murder by a person on board of or belonging
to a vessel^ which at the time, in point of fact as well as of

right, is the property of the subjects of a foreign state, who
have at the time, in virtue of this property, the control of

the vessel, is not piracy jure gentium,^* It may be punish-
able as such by the nation which has jurisdiction over the
ship, but not by other nations.^ Where such acts are done
by those who are on board the vessel, they wilt become
piracy jure gentium, if by overpowering the master they
obtain possession of the vessel or its contents ; and it makes
no difference whether the offenders are the crew or the
passengers, or what the purpose may be for which they
intend to use the ship, provided they are not acting lonCt

jide under any justifying authority, or for any justifiable

cause. In the case of United States v. Pirates^ the crew
of a properly commissioned vessel rose upon their officers

and proceeded on a piratical cruise. Johnson, J,, said, “ The
decision in Palmer^s case does not apply to the case of a
crew whose conduct is such as to set at nought the idea of

their acting under allegiance to any known power. From
which it follows, that when embarked in a piratical cruise

^ 1 Phill. Int. L. 392.
Per Marshall, C.J., United States v. Klinfock, 5 Wheaton, 144, fol^

lowing a previous decision of his own; Ignited States v. Palmer,
3 Wheaton, 610, p. C43.

® 5 Wheaton, 184.
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every individual becomes equally punishable, whatever may
have been his national character, or whatever may have
been that of the vessel in which he sailed, or of the vessel

attacked.” So in B>eg. v. Ternan or Tivmn^ the vessel was*
seized by passengers, who sent the master and crew adrift in

a boat. Blackburn, J., said, “When the crime consists in.

having overpowered the ship, it becomes a crime under the
jurisdiction' of every civilized nation

;
but other cases of

robbery on board a ship may be cases of piracy by the
municipal law of a country, but not de jure gentium'^ In
the case of Attorney-General of Hong-Kong v. KwoTc-ASing? *

the seizure ot‘ the ship by cooly emigrants was held to be
piracy, though they intended to make no other use of the
vessel than as a means of returning to their homes in China.;.

§ 63. Where a ship is actually cruising as a pirate, any
attack by it upon another ship would be punishable as

piracy, whether successful or the reverse. And there seems-
no reason to doubt that the mere act of cruising for piratical

purposes, by a crew acting in defiance of all law and.
acknowledging obedience to no Government wj;iatever, is

also punishable as piracy dejure gentium?

§ 64. No acts done by a ship regularly commissioned by
a State, which is not itself a piratical State, and professing,
to act under that commission, can be treated as piracy,
though the commander of the ship exceeds his commission.^
A privateer has only authority against the enemies of the
belligerent by whom he is commissioned, or against
neutrals who violate the laws of neutrality

;
and any in-

tentional attack by him upon friendly powers is piracy.^
Where a civil war has reached that height in which the
rebels are recognized as belligerents, though they have
not been recognized as independent, the acts of war
carried on by such rebels cannot be treated as piracy.
This was so laid down by Marshall, C.J., in United States >

v. Palmer (ante, § 62), during the rebellion of the Spanish
colonies in South America. In Beg. v. Ternan (ante, § 62).
there was* some reason to suppose that the persons who cap-
tured the American vessel were acting on behalf of the Con-
federates. Blackburn, J., said, “ But looking at the evidence,

1 33 L.J. M.C. 201 ; S.C. 6 B. & S. 643. » L.B., 5 P.C. 180.
® United states v. Elintocky 5 Wheaton, 144; United States v.

Pirates, 5 Wheaton, 184; 2 Steph. Grim. L. 28.
* 1 PhilL Int. L., pp. 392—394.
^ Per Sir Leoline Jenkins, cited 1 Phill. Int. L. 883.
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what was done by the prisoners is either taking the ship for

plunder, which would be piracy jure gentium^ or an act of

war, and consequently not triable anywhere. For although

the Confederate States are not recognized as an existing

power, yet they are as belligerents.”

§ 65. Offences which are constituted piracy by municipal

law, even by Act of Parliament, can confer no jurisdiction

over foreigners, and it makes no difference that they are

committed within the three-mile limit.^ Foreign vessels

seized under such Acts, unless sanctioned by treaty, must be

released, and those who resist seizure are not punishable

criminally.^

§ 66. As pirates are triable by any power into whose

hands they fall, the jurisdiction over them attaches upon

capture to the nation by whom they were captured, and

•cannot be transferred to any other nation. In 1852 some

Chinese emigrants lose upon the captain and crew of an

American vessel, murdered them, and carried away the

vessel. An American officer captured some of the offenders,

and brought them to Hong Kong, where he desired that

they should be tried by tbe Supreme Court. The point

was referred to the Queen’s advocate, Sir J, D. Harding,

and to the Attorney and Solicitor-General, Sir Frederick

Thesiger and Sir Fitzroy Kelly, who were unanimously of

opinion “ tliat no British authority could, consistently with

the law of Fngland, or with the law ot nations, take cog-

nizance of such a case as that described.^ On the same
principle, the Engiish courts decided that an American
who was charged with piracy committed on an American

vessel, and who was in British custody, could not be silr-

rendered under a treaty of extradition with the United

States.^

§ 67. The Act 12 & 13 Viet., c. 96, now extended to

India, gives jurisdiction over cases of piracy committed
within Admiralty jurisdiction to any court which could have
tried the (tase, if such offence had been committed, and
such person had been charged with having committed the

same, upon any waters situate within the limits of such
colony, and within the limits of the local jurisdiction of the

^ United States v. Kessler^ Bald. 15.
^ The LouiSf 2 Dodson, Adm. ;

per Sir W. Scott, p. 239 ;
Rey* v, Serva,

2 C. & K. 63; S.C. 1 Den. C.C. 104.
“ Forsyth, 229.

- - - oo T T Tw n 9m - SB.*. S. 643.
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courts of criminal justice of such colony.” In 1851 a

question arose as to the power of the Commission Court of

Honduras to try a case of piracy. It was referred to the

law oflScers, Sir John Dodson, Queen’s Advocate, and Sir

John Eomilly and Sir A. E. Cockburn, Attorney and
Solicitor-General, and they reported a«rain8t the jurisdiction.

They stated as their opinion, that the commission court,

according to the stat. 59 Geo. III., c. 44, and the letters-

patent of the Crown by which it is constituted, has no-

jurisdiction to try eo nomine for piracy, and that the subse-

quent imperial statute of the 12 & 13 Viet., c. 96, which the
Chief Justice of Honduras seems to think has given that

jurisdiction to the court, only contemplated the trial by any
colonial court of the same oflFences when committed on the
high seas, which the same court might previously have
tried if committed upon any inland waters.”^ From this

opinion it would follow that piracy, as such, can only be^

tri6d in the High Courts of Bombay, Calcutta, and
Madras. Over the robberv or murder which constitute the

overt acts of the alleged piracy, the Mofussil courts would'

have jurisdiction, if the offender was amenable to the

British courts for such offences. If, however, he was a
foreigner, who could only be tried at all as a pirate jure^

gentium, then it would seem that he would have to be
committed to the High Court.

§ 68. Law applicable to each case .—Thirdly {ante, § 29)...

We have to consider, as regards the trial in India of offences-

committed out of India, what law is to be applied to

ascertain the offence and to determine the penalty.

As regards offences committed by servants of the Queen
and by European British subjects within the allied Native
States, and by native Indian subjects anywhere, the Penal
Code applies.- The same rule would apply to all offences-

committed on board a ship which could properly be con-
sidered as being, at the time the offence was committed,
within the limits of an Indian district. (See ante, § 48.^
It will be observed that the stat. 12 & 13 Viet., c. 96, s. 1,

and the Merchant Shipping Act, 1894, ss. 686, 687, all

assume that the Indian courts would have jurisdiction, apart
from those statutes, over offences committed on a ship which

^ Forsyth, 227.

P.C., s. 4 ; Act XXI. of 1869, s. 8 ; Crim. P.C., 1882, s. 188, anU^
30.
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was lying in the inland waters of British India. Such juris*^

diction would, of course, be exercised according to the law of

the country in which the ship was found {ante, § 55). The
only difficulty arises in regard to offences cognizable by

virtue of the Admiralty jurisdiction extended by statute, or

by the special provisions contained in the series of Merchant
Shipping Acts. This question requires to be examined with

some closeness, as a recent decision in Bombay^ has cut the

knot in a manner which seems to me more summary than

satisfactory.
¥

§ 69. Crimes committed on High Sea.—Offences triable

under the Admiralty jurisdiction, whether it was exercised

by means of commissions issued to the colonial or foreign

possessions of the Crown, or by means of the courts in

England, were dealt with according to the ordinary course

•of the common law of England. As fresh statutory offences

were created, power was given to the admiral to try them.

All the Consolidation Acts of 24 & 25 Viet, contain such a

•clause.^

When the Supreme Courts were created in India, each of

them was by its charter authorized to try crimes committed
upon the high seas,

** according to the laws and customs of

the Admiralty in that part of Great Britain called England.*'^

Doubts which had arisen as to whether these charters gave
Admiralty jurisdiction beyond the local limits of the Courts,

were settled by 33 Geo. III., c. 52, s. 156, and 53 Geo. III.,

155, 8. 110, which declared that the courts had jurisdiction

according to the laws and customs of the Admiralty of

England over crimes committed upon any of the high seas.

There can, of course, be no doubt that so long as the

•Supreme Courts continued, all Admiralty offences were
•determined according to the criminal law of England, as

indeed all offences were.

§ 70. The Penal Code was passed in 1860, and thereupon
it took the place of English criminal law in the presidency
towns. In 1861, Act 24 & 25 Viet., c. 104, was passed
for establishing High Courts in India. By s. 9 it is i)ro-

vided inter alia that the High Courts should possess all

^
Reg, v. Sheik Abdod Rahaman, 14 Bom. 227.
See as to accessories and abettors, c. 94, s. 9 ; as to larceny, c. 96,

s. 115 ; malicious injuries to property, c. 97, s. 72 ; forgery, c. 98, s. 60

;

offences against the coin, c. 99, s. 86 ; offences against the person, c. 100,
8. 68*

“ Calcutta Charter, s. 27 ; Madras, s. 42 ; Bombay, s. 64.
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such Admiralty jurisdiction as was possessed by the late

Supreme Courts, save as by sucli Letters Patent was other*^

wise directed, and subject to the legislative authority of the

Council of the Governor-General of India. The Letters

Patent of 1862 contain two sections relating to criminal law.

Section 29 : That all persons brought for trial before the
said High Court, either in the exercise of its original juris'^

diction, or in the exercise of its jurisdiction as a court of

appeal, reference or revision, charged with any ofiFence for

which provision is made by Act No. XLV, of 1860, called

the Indian Penal Code, shall be liable to punishment under
the said Act and not otherwise.” Section 32 :

“ That the said

High Court shall have and exercise all such criminal juris-

diction as may now be exercised by the said Supreme Court
as a Court of Admiralty.” It will be observed that the

section which reiers to the Penal Code does not include the
Admiralty Court, and that the section which governs the

Admiralty Court does not refer to the Penal Code. Obviously
because it was intended to act in Admiralty cases under
English law as it did before. The Letters Patent of 1865,
s. 33, simply continue the Admiralty jurisdiction as Conferred
hy the Letters Patent of 1862.

§ 71, No doubt similar Admiralty jurisdiction was given
the charters of many of the leading colonial courts. In

1849 it was considered desirable to confer this jurisdiction

upon all the colonial courts, instead of exercising it by
commissioners specially appointed for that purpose. This
was effected by Act 12 & 13 Viet., c. 96, s. 1, and s. 2,

extended to India by 23 & 24 Vict.,c. 88 (ante, § 39), which
provided fon the mode in which offenders should be tried in

the colonies, and for the application to their case of the
same laws as would be. applied to their case, if the offence

had been committed and tried in England, any law, statute

or usage, to the contrary notwithstanding. It may be
suggested that s. 2 only refers to the pains, penalties, and
forfeitures which are to result from conviction. This, how-
ever, is clearly not the true sense of the section. The
preamble recites that Admiralty offences used to be tried

in the colonies by commissioners under the Act 10 & 11
Will. III., c. 7, According to the civil law and the method
-and rules of the Admiralty,” and afterwards by commis-
sioners under Act 46, Geo. III., c. 54, According to the
-common course of the laws of this realm used for offences

•committed upon the land within this realm.” It then
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recites that it is expedient to provide for the trial in the

colonies of persons charged with the commission of mch
offences, that is offences by English law. Then s. 1 provides

that all stich offences shall be tried in the colonies in the

same way as if they had been committed in the colonial

waters; and s. 2 provides that whatever the law of the

colony may be, the punishment shall be the same as would

be awarded if the trial had been in England. If therefore

the facts charged constitute no offence punishable in Eng-
land, or an offence of a different character, the law of

England must be looked to, and not that of the colony.

Of course it would have been much simpler to say that the

substance of the offence must be dealt with according to

the law of England, and the procedure for trying it accord-

ing to the law of the colonies, but then simplicity is not

the characteristic of English statutes. It will be observed

that the same phraseology is used in s. 2 of the Penal Code,

where the words must bear the same meaning as I have
attributed to s. 2 of Act 12 & 13 Viet., c. 96.

§ 72. Then comes the series of enactments under the Mer-
chant Shipping Code. Section 267 of the Act of 1854 {ante^

§ 40) contains a perfectly distinct provision that the offences

referred to in it may be tried by all courts which have
Admiraltyjurisdiction, but that they are to bedeemed offences

of the same nature respectively, and punishable in the same
way as if committed wii hin the Admiralty of England. Sec-

tion 21 of the Merchant Shipping Act of 1855, and s. 11 of

the Act of 1867 contain no such provision, but each Act is to

be read with the Act of 1854 of which it forms a part
; and

the former section makes special reference to the Act of

12 & 13 Viet., c. 96. These sections were re-enacted in the
Merchant Shipping Act, 1894, as ss. 686 and 687. It may
therefore fairly be assumed that clauses in pari materia were
intended to be dealt with in the same way.

§ 73. If this is so, the whole current of legislation is

reasonable and consistent. Every Englishman is subject to

the laws of his own country. He is liable to become subject
to the laws of any other country which he visits, for any
offence committed within that country, but not otherwise..

If, then. Parliament directs that an Englishman who com-
mits an offence on the high seas, shall be tried for it in a
colonial or Indian court at tlie other end of the world, one-
would expect that the court should try him for the offence
which he committed at the time and place where hecommitted
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it. But the ofifence which he committed at such a latitude

and longitude at sea was an ofifence at English law, or none

at all. Otherwise, this remarkable result would follow,

that if a person committed an improper act at sea, its

criminality would depend on the direction in which the

ship’s head was turned. Suppose an English passenger in

the Ked Sea uses slanderous language which, by English

Jaw, would neither be punishable, civilly nor criminally,

but which is defamation under the Penal Code; or, suppose

he obtains the property of another by a representation which
would not be a false pretence under English law, but would
be cheating by the Penal Code; if he was tried in the

Central Criminal Court he must be acquitted. Could he
be convicted in the High Court of Bombay ? Can a man
who has committed no offence at all on the Ist July in the

Bed sea, be convicted on the 1st August in Bombay, on the

ground that, if he had done the same act a fortnight later

in a different place, he would have been punishable under
a code, to which he was not subject when he did the act which
is complained of ? It seems almost a reductio ad ahsurdum. In
JPhillipa v. Eyre^ Cockburn, C.J., said: “It appears fo us clear

that where, by the law of another country, an act complained of

is lawful, such an act, though it would have been wrongful
by our law, if committed here, cannot be made the ground
bt an action in an English court.” In the same case on
appeal,^ Willes, J., said: “In order to found a suit in

England for a wrong alleged to have been committed abroad,
two conditions must be fulfilled : First, the wrong must be
•of such a character that it would be actionable, if com-
mitted in England

;
secondly, the action must not have

been justifiable by the law of the place where it was done.”
This ruling is d fortiori applicable to criminal liability.

§ 74 With the exception of the Bombay decision before
.referred to, the decisions in the Indian courts have been in
conformity with the above views.

In Beg, v. Thompson^ the prisoner, a British subject,

was charged under 1 Viet., c. 85, s. 2, with feloniously

cutting and wounding E. Med, on the British ship Seindia^
on the high seas, within the Admiralty jurisdiction, with
intent to disable him. The jury negatived the felonious
.intent, and I’ound him guilty of unlawfully wounding,

1 L.B., 4 Q. B., at p. 239. ^ L.B., 6 Q.B., at p. 28.
1 B,L.E. 0. Cr. 1.
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which was a misdemeanour. This they were authorized to do

by 14 & 15 Viet., c. 19, s. 5. The court assumed jurisdiction

under 18 & 19 Viet., c. 19, s. 21 {ante^ § 40). Peacock, C.J.,

said :
“ The charge, then, has been preferred under English

law, and it has been tried under the procedure of Indian

law, and the punishment must be according to English law

(p. 11). Maepherson, J., said: “I am of opinion that the
English law is the law by which the prisoner was triable,

and upon that point I concur generally with the Chief

Justice. There is no doubt that the English law was the

law which originally applied to offences committed on the

high seas on board British ships ; and this was continued

by the Merchant Shipping Act, 1854. The question is,

whether by the Amendment Act of 1885, or by the 12 & 13

Viet., c. 96 (extended to this country by 23 & 24 Viet., c. 88),

this state of things was changed, and the local law was sub-

stituted for the English. I think it was not. I do not

think it can be said that in either Act there is anything

which distinctly shows an intention to alter the law by which

such cases are to be tried, except in matters of mere pro-

cedure. But I have no doubt that under these statutes, the

local procedure is the procedure which is to be followed

(p. 14>

§ 75. In Beg, v. Elmsione and others,^ Hariot and Marks,,

the master and carjrenter of a British ship the Avrora^ were
indicted for wilfully destroying it by tire, on its voyage
from Bombay to Liverpool, when it had proceeded about fitly

miles on its way ;
and Elmstone and W hitwell, the brokers

of the ship, were charged with instigating the offence.

Westropp, O.J., in an elaborate judgment of tne Full Court,

decided that the Penal Code could not be applied, either

to the criminals on board the ship, or to those in Bombay
who instigated the commission of an offence on the high
seas and more than three miles from the shore. He re-

viewed the series of statutes already referred to, and decided
that they exhibited one uniform intention, that the English
law should be the substantive law of decision in cases made
cognizable by the local tribunals by virtue of those statutes.

In Thompson's case, which he approved, the Merchant Ship-
ping Act of 1867, 8. 11, was not referred to, as it had not
reached India at the date of that decision. He said of it

There is no recital or evidence of any intention in the stat..

1 7 Bom. H.C. C.C. 89.
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30 & 31 Viet., c. 124, s. 11 § 40), to depart from the

well-marked j)olicy of the principal and amending Acta, in

prescribing the English law as the substantive law by which

cases should be decided. The word * determine ' is not, in

our ojiinion, of itself any sufficient indication of such an
intention, contrary as it would be to the Merchant Shipping
Code, which the principal and amending Acts form. Recol-

lecting that the stat. 30 & 31 Viet., c. 124, s. 11, applies to

all the colonies, as well as to India, we should not feel

warranted in giving that phrase any such extensive effect

as to substitute throughout Her Majesty’s dominions other

than the United Kingdom the local law of each colony or

jirovince for the law of England ” (p. 128).

§ 76. In a very recent case ^ where a British seaman was
tried for an offence committed on the higli seas on a British

ship, it was hold tliat the offence must be treated as one

against English law, though the procedure was to be that

of the Criminal Procedure Code. This case followed a

•previous ruling of the same court,® where the same view

had been tacitly assumed. Both these cases w^re subse-

quent to the stat. 37 & 38 Viet, c. 27 {antSy § 40).

§ 77. That statute formed the ground of decision in

Beg, v. Sheik Abdool Bahaman^ which remains to be con-

sidered. There the defendant, a native Indian subject,

captain of a native boat, took on board at Aleppy, on the
Malabar coast, a cargo for delivery at Bombay. Jie fraudu-

lently sold it, and scuttled his ship near Goa. Both offences

probably, and the latter certainly, were committed beyond
three miles from the shore of Goa. He was charged under
ss. 407 and 437 of the Penal Code, and was tried and con-
victed in the Sessions Court of Batnagiri. On appeal it

was argued that the Sessions Court bad no jurisdiction to

try any offence within the territorial waters of Goa, and
that both offences, being committed on the high seas, could
only be tried according to English law. As to the first

objection, the Court said that, if the facts supported it, the
prisoner could still be tried in British India under the
Treaty Act IV. of 1880. “ Then comes the question, whether
the courts of India have jurisdiction, and whether the Indian
Penal Code applies to offences committed on the high seas
The stat. 30 31 Viet., c. 124, s. 11, which applies to India,

^ Beg, V. Gunning
y 21 Cal. 782.

2 Beg, V. Barton^ 16 Cal. 238. ^ 14 Bom. 227.
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says that offences on the high seas must be tried and
determined’ as if committed on the high seas;^ and 37

& 38 Viet., c. 27, says that the punishment must also be

according to the local law. The question is argued with

force and clearness by Mr. Starling in his work on Indian

Criminal Law, pp. 13—29 (4tli edit.)* He points out that

the rule in Beg. v. Mmstone, to the effect that English, not

Indian, law is applicable to offences committed on the high

seas, and tried in India, is altered by stat. 37 & 38 Viet.,

c. 27. All disability is now removed since the passing of

the two Acts cited. The preliminary objection as to juris-

diction therefore fails **
(p. 230).

§ 78. With the greatest respect for the learned judges

who decided this case, I cannot understand why they felt

any difficulty in disposing of it. The prisoner was a native

Indian subject, and therefore by Act XXL of 1879, s. 8,

and by the Crim. P.C., 1882, s. 188, he was punishable under
the Penal Code wherever his offence was committed (ante,

§ 30). The whole of the discussion above quoted was
thereioTe ^obiter dictum. As such, however, it requires

discussion. Now, it will be observed that the judges did

not dispute the soundness of the ruling in Beg. v. Thompson,

and Beg. v. Elmstone, that in trying offences in India

against persons who were not native Indian subjects, under
12 & 13 Viet., c. 96, and the Merchant Shipj^ing Code, the

substance of the offence was to be dealt with under English
law. The dictum was that these decisions had been over-

ruled by 37 & 38 Viet., c. 27, s. 3 (ante, § 40). But that

section has nothing to do with the trial of the case. It

takes the matter up after conviction, that is, when the trial

is over, and nothing remains but the sentence ; then, if the
offence committed upon the high seas, or elsewhere, was also

an offence punishame under the local law, the sentence is

to be the same as if it bad been committed within the
local limits. If the offence was not so punishable, the Court
must inflict such a punishment, known to the local law,
as most nearly resembles that to which the prisoner might
have been sentenced in England. Nothing is said as to the
converse case, already suggested, where the act charged as
an offence committed at sea or elsewhere, was not an
offence at all under English law, or was an offence of a
different character from that which was called by the same

^ /Sic, but clearly a misprint*
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name in the place of trial. In short, it seems to me that the

statute h£ts no other object than that of adopting the local

machinery for punishment to the English definition of crime.^

§ 79. Crimes committed in Indian Waters.—Difierent con-

siderations arise when the offence has been committed
within three miles of the seashore. It was suggested by
Holloway, J., in Beg. v. Irvine,^ that the Penal Code operated

to the distance of three miles under s. 1, which directs that

it 'should extend throughout the whole of the territories

vested in Her Majesty. This view was based on the principle

loosely laid down in books on international law, that

temtorial jurisdiction extended so far. Since the discussion

in Beg. v. Keyn,^ a distinction must be drawn between

territorial jurisdiction and jurisdiction over territory.

Jurisdiction under a local statute does not operate three

miles from shore on the ground that the territory of the

State extends so far; but every State has, for its own
protection, a right to pass laws for certain purposes which
will be recognized by other nations, and of course acted on
by its own tribunals.^ Cockburn, C.J., says :

® ** Then how
stands the matter as to usage? When the matter is looked

into, the only usage found to exist is such as is connected

with navigation, or with revenue, local fisheries, or neutrality,

and it is to these alone that the usage relied on is confined.

Usage, as to the ajiplication of the general law of the local

State to foreigners on the littoral sea, there is actually none.

No nation has arrogated to itself the right of excluding

foreign vessels from the use of its external littoral waters

for the purpose of navigation, or has assumed the power of

making foreigners in foreign ships passing through these

waters subject to its law, otherwise than in respect of the
matters to which I have just referred. Nor have the
tribunals of any nation held foreigners in these waters

amenable generally to the local criminal law in respect of

offences. It is for the first time in the annals of jurispru-

dence that a court of justice is now called upon to apply the

criminal law of the countiy to such a case as the present.”

§ 80. There is no doubt that the Legislatures of India or

the colonies have, within the limits imposed upon them at

their creation, the power to bind persons domiciled within

1 Beg. V. Gunning^ 21 Cal, 782.
^ Ist Mad. 8ess. 1867.
* 2 Ex. D., pp. 90, 138, 208.

•J 2 Ex. D. 63, ante, § 57.
Ibid., p. 206.
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their jurisdiction up to three miles, and even foreigners to

the extent recognized by international law. In Molet v.

The Queen^ the Judicial Committee held that the customs
ordinances of Sierra Leone bound foreigners on a foreign

ship within the territorial waters. In 1854, Sir J. Harding,

the Queen’s advocate, advised that foreigners might lawfully

be prevented irom whale and seal dshing within three miles

of the Falkland Islands. In 1855, the same officer, and
Sir A. Cockburn and Sir R. Bethell, Attorney and Solicitor-

General, advised similarly as to the validity of the legisla-

tion of British Antigua.^ Where express legislation created,

or applied to offences within the territorial waters, I suppose

no reierence to the Governor-General or Governor would be
necessary under the Territorial Waters Jurisdiction Act
{ante, § 57). It would ceitainly be necessary, if it was
desired to punish a foreigner on a foreign ship for anything

contrary to the Penal Code. If an Englishman in an
English ship lay within these waters, he would be punish-

able for any offences committed on that ship under the

Acts ali;pady discussed, and, in my opinion, could only be
punished by English law. Suppose, for instance, that an
English vessel on its way from Liverpool to Calcutta lay a
mile off the shore at Bimlipatam to discharge cargo, and
that a passenger on board then and there committed an
act of adultery; I imagine it would hardly be contended
that be could be tried for it in India. But it might be

very different if the offender was a person who, being

domiciled or resident in India, and thereby personally

subject to the Penal Code, went from shore to the vessel,

committed the act there, and then returned.

In Beg, v. Kostya Bama^ it was held that the removal of

fishing stakes fixed in the sea within three miles of the

shore was an offence under the Penal Code, ss. 425 and.427,
and punishable in India under 12 and 13 Viet, c. 96. The
decision was based on the view that the territories of India,

extended to three miles from the shore, and therefore that
the Penal Code applied under ss. 1 and 2. This seems not to

be well founded. The decision itself is probably maintain-
able on the ground that the defendant was subject to the
Penal Code by domicil, and did not escape from it till

beyond three miles from shore. At the date of the decision
the Act XXI. of 1879 had not become law.

*

‘ L.H., 1 P.C. 198. 2 Forsyth, 24.
’ 8 Uomb. H.C. CC. 67.
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CHAPTER III.

GENERAL EXCEPTIONS.

1.

Acts done under the authority of Government.
1. Limitations on the Sovereign Powers, §§ 82—91.

2. Riotous assemblies, §§ 92—96.

3. Martial T^aw, §§ 97—107.
4. Acts of State, §§ 108—116.
5. Orders of Foreign Government, § 117.

II. lAwful correction, §§ 118—119.

III. Husband and wife, § 120.

IV. Mistake.
1. Of Fact, §§ 121—124.
2. Of Law, §§ 125—127.

V. Judicial Immunity, §§ 128—137.
English Law, §§ 128—133. ,
Indian Law, §§ 134—137.

VI. Ministerial Officers, §§ 138—139.
VII. Right of Arrest, §§ 140-155.

VIII. Accident, §§ 156—158.
IX. Choice of Evils, §§ 159—161.

X. Infancy, § 162.

XI. Insanity, §§ 163—187.
XII. Drunkenness, §§ 188 —189.
XIIT. Consent, §§ 190—197.
XIV. Compulsion, §§ 198—201.
XV. Right of Private Defence, §§ 202—227.

§81. Chapter IV. of the Penal Code contains a series of

provisions which must be read along with every subsequent
portion of the Code, and which point out how acts, which
in terms come within the definition of an offence, are either

justifiable, or exempt from liability to punishment.

Sections 76 and 79 relate to the case of persons who are,

or who justifiably believe that they are, acting in conformity

with law. Where their acts are, on their face, legal, of

•course no further question can arise. But cases of con-

siderable difficulty occur where persons act under superior,

or even the highest authority, when the orders given to

them are not in accordance with the usual working of the
law. Such orders may be absolutely illegal, or they may
be legalized by an emergency which sets aside the ordinary
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procedure applicable to similar cases, or they may be done
by virtue ot* a power which stands above the law, and is

exempt from its jurisdiction. It will be advisable to

preface my remarks on these three heads by some general

observations on the constitutional relation between the
Sovereign and the subject.

§ 82. The legal maxim that the king can do no wrong,,

does not mean that he can do anything he likes. It only

means that every public act of his must be done upon the

advice, or by the assistance of some one who is responsible

for its legality. As Lord Hale says : ^ ‘‘It is regularly true

that the law presumes tlie king will do no wrong, neither

indeed can do any wrong
;
and therefore if the king com-

mand an unlawful act to be done, the offence of the instru-

ment is not thereby indemnified ; for though the«king is

not under the coercive power of the law, yet in many cases

his commands are under the directive power of the law,

which consequently renders the act itself invalid, if un-

lawful, and so renders the instrument of the execution

thereof ol?noxious to the punishment of the law.” And this

is in accordance with the twenty-ninth clause of Magna
Charta, which declares “ that no free man shall be taken, or

imprisoned, or disseized of his property, or outlawed, or

exiled, nor in any way hurt, nor shall the King forcibly enter
or pass upon him, unless by the judgment of his peers or by
the law of the land.” Every subject therefore who is injured

by an illegal act of the Executive, may sue or prosecute the
person who commanded or actually did the act.^

§ 83. As the Sovereign cannot directly violate any legal

right of the subject, so he cannot dispense with or susi^end

the operation of any statute. The exercise of such a right,,

restea on an obscure though undoubted prerogative of the
Crown, was one of the causes of the downfall of James II.

W hile the throne remained vacant the Houses of Parliament
passed the Declaration of Eights, which was read out to the
Prince and Princess of Orange on the 13th February, 1689,.

when the Crown was formally offered to them, and was
accepted by them as defining the limits of their sovereignty.
It commenced with the following clauses : 1. “ That the
pretended power of suspending of laws, or execution of laws,,

fay legal authority, without consent of Parliament, is illegaU

1 1 Hale, P.C. 43.
^ See, per curiam, Bogers v. Bajendro Butt, 8 M.I.A., p. 130.
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2. That the pretended power of dispensing with laws, or the

execution of laws, by regal authority, as it hath been

assumed and exercised of late, is illegal.”^ Nor pan the

Sovereign, or the Executive as representing the Sovereign,

do indirectly what it cannot do directly. It cannot frustrate

the operation of the law, by refusing that assistance, without

which the law is helpless. This was decided in two very

important cases, both arising out of occurrences in Ireland.

§ 84. In the earlier of these cases ^ the Irish Court of

Exchequer had issued a writ in execution of a decree for

tithes, obtained by a rector. The officer to whom it was
entrusted, being unable to carry out his orders in conse-

quence of the disturbed state of the country, applied for

assistance to the District Inspector of Police, who again

applied to the head of the Irish Police for direction. The
latter refused assistaiice, in accordance with instructions

issued under the Police Act by the Lord-Lieutenant, and
applying to cases of tithes. Upon this tlie Court attached

both the police officials for contempt of Court. The case

came before the House of Lords, when the Cogimon Law
Judges were asked to give their opinions on questions sub*

mitted to them. Upon three of these questions they laid

down the law as to the rights of officers of justice to call

upon the public generally, and specially upon the police,

for assistance in executing process, either in case of actual

resistance, or of a reasonable apprehension of resistance.

Upon the fourth question they replied :
“ That the order of

the Lord-Lieutenant did not afreet this obligation, as nothing
in the Police Act was intended to diminish or abridge the
common law duties of a constable, or take away any respon-

sibility where it has attached by the common law. There
is nothing in that order which can have the effect of absolv-

ing them, nor is any authority given by the statute to
absolve them J'rom tlie performance of such their common,
law duty.” This decision was followed in Ireland in a very
recent case® under exactly similar circumstances. The
sheriff applied to the police for assistance to enable him to

execute by night certain writs of Ji. fa, for rent in a disturbed
district. The police authorities refused to grant any assist-

ance until daylight, by virtue of distinct orders to that

^ Rapin, History of England, ii. 749, where the document and
the assent to it are set out in full.

2 Miller v. Knox^ 4 Bing. N.C. 574.
2 Atty.-Gen, v. Kissane, 32 Ir. L.R., C.L. 220.
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effect issued by the chief officials'in Dublin. It was proved
that an attempt to execute such writs by day would be
ineffectual. The Court decided that the refusal of the
police authorities to render the assistance required was
wholly illegal, that they could derive no protection from
the official orders, and tliat, by refusing, they had committed
an offence which was punishable by indictment, by criminal

information, or by process of attachment for contempt of

Court.

§ 85. The principle that an illegal order of the Executive
is no protection to those who carry it out, against eitlier an
action or an indictment, is not always an effective remedy,
especially as the higher public servants are not responsible

for the acts of their suoordinates, in the same way as an
ordinary employer is for the acts of his servants. For
instance, the head of a department who makes a contract

is not personally liable for payment. It is understood that

he contracts as agent for Government, and that payment
will be made out of the public funds when, and if, they are

supplied. If they are not supplied, he is not responsible.^

So a public servant, such as tne captain of a man-of-war or

the Postmaster-General, is responsible for his own acts, but
not for those of his subordinates, unless commanded or

sanctioned by him, because he has not appointed them, and
cannot displace them.^ Nor can the head of a department
be sued by any of his subordinates for his pay or pension,

even though he has received the necessary funds, because

there is no privity between them, and the head is respon-

sible to the State for his application of the public money.®
Hence where the only effective remedy is against the State,

that remedy does not exist at common law, because the
Sovereign cannot be sued in his own court, or indeed in any
court. “ Where the subject is entitled to a right which the

Crown withholds, or has suffered a wrong which the Crown
ought to redress, the remedy at common law or by Magna
Charta is by petition of right.” ^ The mode of obtaining
this remedy is now regulated by 23 & 24 Viet, c. 34.

§ 86. Now in this respect the law of England differs from
that of India. It was always held that the East India

^ Macbeath v. HaJdemand^ 1 T.R. 172.
2 Nicholson V. Mouncey^ 15 East. 384; Whitefield v. Lord Despencer

^

2 Cowp. 754.
* Qihey v. Lord PaJmereton, 3 B. & B. 275.
< 6 M. & G. 253, note.
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Company, though it exercised sovereign powers under the
authority of the Crown, was not itself a sovereign, and was
liable to be sued in respect of all matters in which it was
not acting as a sovereign. The earliest decision on the

subject was that of Moodaly v. E, /. where the lessee

of a tobacco monopoly sued the Company for assigning the

right to another before tiie termination of his lease. Sir

Thomas Sewell, M.R., said : I admit that no suit will lie

in this court against a sovereign power for ai^thing done
in that capacity, but I do not thinx the E, I, Co. fs within

that rule. They have rights as a sovereign power ; they

have also duties as individuals. If they enter into bonds in

India, the sum secured may be recovered here.” When
courts of justice were for the first time established in 1793,

the preamble to Beng. Reg. III. of 1793 declared that the

Government officers shall be amenable to the courts for

acts done in their official capacity in opposition to the regu-

lations
;
and that Government itself, in superintending these

various branches of the resources of the Stale, may be pre-

<duded from injuring private property, they have determined
to submit the claims and interests of the pulJlic in such

matters to be decided by the courts of justice, according to

the regulations, in the same manner as suits by individuals.”

Erom this time there can be no doubt that the E. I. Co.

was always held liable to be sued in the Indian courts, in

every case which was not excluded from the jurisdiction of

all municipal courts.

§ 87. When the direct government of India was assumed
by the Queen, in 1858, under stat. 21 & 22 Viet., c. 106, it

was provided by s. 65 that ^Hhe Secretary of State in

Council shall and may sue and be sued, as well in India as

in England, by the name of the Secretary in Council as a
body corporate

;
and all persons and bodies politic shall and

may have and take the same suits, remedies, and proceed-
ings, legal and equitable, against the Secretary of State in

Council of India, as they could have done against the said

Company.” By this section and s. 68 all judgments and
executions gainst him are to be enforced out of the revenues
of India. G^e liability of the East India Company before

1858, and of the Secretary of State subsequently, was elabo-

rately discussed by Sir B. Peacock, O.J., in the case of the P. &
0, Co. V. Secretary of State in Council? where the defendant

1 1 Bro. Ch. Ca. 469. “ 2 Bourke, 166.
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was held to be liable for injuries caused by the negligence
of workmen employed by Government in the Kidderpore^
dockyard. He pointed out that the liability of the Secre-

tary of State was to be measured by that of the E. I. Co.^

and in that respect went beyond tliat which could have been
urged against the Crown by a petition of right, since it was
established that as the King cannot be guilty of personal

negligence or misconduct, he cannot be responsible for

negligence or misconduct of his servants.^ ‘‘We are of
opinion that for accidents like these, if caused by the negli-

gence of servants employed by Government, the E. I. Co;
would have been liable both before and after 3 & 4 WilL
IV., c. 85, and that the same liability attaches to the
Secretary of State in Council, who is liable to be sued for

the purpose of obtaining satisfaction out of the revenues of
India.” ^

§ 88. In Calcutta the plaintiff, who had purchased at
auction the right to sell liquors in a particular district, sued
the Secretary of State on the ground that his right bad
been set a?ide by the Government oflScers, and transferred
to another. It was held by the High Court that the
Secretary of State could only be sued for acts done in the
conduct of undertakings which might be carried on by
private individuals without sovereign power, and therefore
that there was no jurisdiction over the defendant.® If this
decision went upon the ground that the E. I, Co. would
not have been liable in such a case, it is directly opposed to
the decision in Moodaly v. E. L Go,, cited before. If it

went upon the ground that the liability of the Secretary of
State is less than that of the E. I. Co., it is opposed to the
mdgment of Sir B. Peacock, C.J,, which I have just quoted.
The decision itself was doubted by Stuart, C.J., in Kislien
Chand v. Bem'etary of State,^ And the High Court of
Madras refused to follow it in a case where the plaintiff
complained of overcharges in the matter of salt duties.® It
seems also opposed to a series of cases in the Privy Council,,
where the Secretary of State was sued without objection in
respect of acts directly arising from the discharge of the

p* 179, citing Viscount Canterbury v, Atty^-Gen., 1 PhilL

Ibid., p. 187.
^ Ndbmchunder v. Secretary of State, 1 Cal. 11.
4 3 All. 829, at p. 835.
^ Secretary of State v. Hari Blmnjl, 5 Mad. 272.
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functions of a reigning sovereign. Several of these will be
cited hereafter in treating of Acts of State §§ 108-112)i
In none of them was it denied that the defendant was liable,

unless he could make out that the proceeding complained
of was an Act of State. In one of these cases, Sir L. Peel

said, " If it turns out that the resumption was not an Act of

State, the whole question is open, and the interpretation of

the Code is matter for a civil court on remand.” ^ In

others no such question arose, and the case was merely

argued on its merits, as between two private individuals.^

§ 89. An apparent exception to the general principle

just discussed will be found in a series of statutes which
restrained the action of the Supreme Courts as against the

members of the Government, and persons acti^ under the

written orders of the Governor-General in Council. To
understand these acts it will be necessary to keep in mind
the reason for their being passed. They originated in that

singular contest between the Supreme Court of Bengal and
the Government, which is detailed by Mill in his “ History

of India,” iv. pp. 308-355 ;
and in the more glowing pages

of Macaulay in nis Essay on Warren Hastings.

In 1773 the whole Constitution of the East India Com-
pany was placed on a new footing by stat. 13 Geo. III.,

c. 63, commonly known as the Kegulating Act. Among
other things it authorized His Majesty to grant a charter

creating a Supreme Court. By ss. 15 & 17 it was provided
that the Court should not be competent to try the Governor-

General, or any of the Council for any offence, not being
treason or felony; and that nothing in the Act should

extend to subject the person of the Governor-General, or

cf any of the Council, or of any of the judges of the court,

to be arrested or imprisoned upon any action, suit, or pro-

ceeding in the court. Similar provisions were inserted in

the Charter, s. 34.

§ 90. Very shortly after the establishment of the Supreme
Court, the judges began to claim jurisdiction over suoiects

and persons which were clearly beyond their control. They
entertained suits against natives beyond their local limits,

and broke open their houses and arrested them on mesne

1 Sirdar Bhagwan Singh v. Secretary of State, 2 I.A. 88, at p. 40.
^ Secretary of State v. Anund-Moyidehi, S I.A. 172; Kali Krishna

Tagore v. Secretary of State, 15 LA. 186 ; Secretary of State v. Faharaid
Unnissa Begam, 17 I.A. 40.
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process. They claimed an inde^pendent control over the

collection of the revenue. They refused to recognize any
authority in the mofussil courts. Finally they allowed

writs to issue against the Governor-General and the members
of his Council for orders given to resist an armed force,

which the sheriff had marched against the Bajah of Cossi-

jurah to sequester his land and effects. 'J'he result was

a complete deadlock of the machinery of Government.

Petitions flowed in upon Parliament. A commission of

inquiry was appointed, and upon its report, stat. 21 Geo. III.,

c. 70, was passed. The ss. 1—4 are alone material to this

subject.

By ss. 1 to 3, it was provided that the Governor-General

and Council of Bengal shall not be subject, jointly or

severally, to the jurisdiction of the Supreme Court of Fort

William in Bengal, for or by reason of any act or order, or

any other matter or thing whatsoever, counselled, ordered

or done by them in their public capacity only, and acting

as Governor-General in Council.” And “ that if any person

or persons shall be impleaded in any action or process, civil

or criminal, in the said Supreme Court, for any act or acts

done by the order of the said Governor-General in Council

in writing, he or they may plead the general issue, and give

the said order in evidence ;
which said order, with proof that

the act or acts done, has or have been done according to the

purport of the same, shall amount to a sufficient justification

of Ae said acts, and the defendant shall be fully justified,

acquitted, and discharged from all and every suit, action,,

and process whatsoever, civil and criminal, in the said court.

Provided always, that with respect to such order or orders

of the said Governor-General and Council as do or shall

extend to any British subject or subjects, the said court

shall have and retain as full and competent jurisdiction as if

this Act had never been passed.”

Section 4. “ Provided also that nothing herein contained

shall extend to discharge or acquit the said Governor-General
and Council, jointly or severally, or any other person or per-

sons acting by or under their order, from any complaint, suit,

or process, before any competent court in this kingdom, or to
give any other authority whatsoever to their acts, than acts

of the same nature and description had, by the laws and
statutes of the kingdom, before this Act was made.” ^

^ See also 10 Geo. III., c. 47, s. 4.
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§ 91, The statutes which authorized the charters of the
Supreme Courts of Madras and Bombay, directed ‘‘ that the
Governor and Council at Madras and Bombay, and the
Governor-General of Fort William, shall enjoy the same
exemption and no other from the authority of tne Supreme
Court of Judicature to be there erected, as is enjoyed by
the^ said Governor-General and Council at Fort Williana

aforesaid, from the jurisdiction of the Supreme Court of

Judicature there already by law established.’ ^ The charters

of the courts contained the same provisions exempting the

Governor-General and the Governor and his Council from

arrest, from actions against them for acts done in their

public capacity, and from indictments for offences otiier

than treason and felony, as have been already set out.^

Neither the statutes nor the charters create any exemption
in favour of persons acting under order of the Governor in

Council of either presidency.®

It is evident that these provisions are only intended to

secure the heads of Government in each Presidency from
suits and indictments on account of their public conduct,

which should be impeached, if at all, before tlie Queen’s
courts in England. With the single exception of the pro-

tection given to persons acting under a written authority

from the Governor-General, no exemption can be claimed
by their subordinates. Nor does anything in these statutes

and charters diminish the full right to sue the East India
Company itself.

§ 92. We have next to examine acts which are not done
under the ordinary course of law, but which are legalized

by an emergency which justides the setting aside of the
usual procedure. Such acts, Nvhen done by private indi-

viduals, are specially i)rovided for in the sections relating

to self-defence. The most important of those which are

done under the orders of the Executive come under the*

heads of Riotous Assemblies and Martial Law.

Eiotous Assemblies.—The summary suppression of riotous

assemblies by armed force, and the use for that purpose of

any amount of violence, extending even to the causing of

death, are justifiable on grounds of State necessity, and can
only be justified so far as that necessity exists. It may

1 39 & 40 Geo. III., c. 79, s. 2; 4 Greo. IV., c. 71, s. 7.
* Madras Charter, ss. 28 & 26, 2 M. Dig. 604, 617 ; Bombay Charter,,

ss. 30 & 45,2 M. Dig. 654, 668.
^ See re Wallace^ 5 Mad. 24, where the whole series of these statutes>

and charters is reviewed by Turner, C.J.
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seem anomalous that an Executiye officer should be autho-

rized, at his own discretion, to inflict capital punishment

upon a rioter who could only, after due trim and conviction,

be liable to three years’ imprisonment But experience has

shown that a riotous a<)sembly is the first step in the contest

between violence and law, and that if it is not checked at

once, all law is swept away, and every species of crime is

certain to follow. So imperative is the necessity of imme-
diately checking such riotous assemblies, that the law not

only imposes this duty upon every authority entrusted with

the preservation of the peace, and upon every private person

who is summoned by him to assist, but also invests every

military man, and even every private person with the same
power, to be exercised under the same restrictions. Tindal,

in his charge to the Grand Jury after the Bristol Biots

of 1832, laid down the law as follows: *‘By the common
law every private person may lawfully endeavour, by his

own authority, and without any warrant or sanction of the

magistrate, to suppress a riot by every means in his power.

He may disperse, or assist in dispersing, those who are

assembled*; he may stay those who are engaged in it from
executing their purpose

;
he may stop and prevent others

whom he shall see coming up from joining the rest
; and

not only has he the authority, but it is his bounden duty as

a good subject of the King, to perform this to the utmost of

his ability. If the riot be general and dangerous, he may
arm himself against the evildoers to keep the peace.” He
then pointed out, that though the co-operation of the civil

authorities was desirable, it was not necessary, and should

not be waited for if the occasion demanded immediate action.

He then proceeded to say, “ The law acknowledges no dis-

tinction in this respect between the soldier and the private

individual. The soldier is still a citizen, lying under the
same obligation, and invested with the same authority to

preserve the peace of the King as any other subject. If the
one is bound to attend the call of the civil magistrate, so is

the other
;

if the one may interfere for that purpose when
the occasion demands it, without the requisition of the
magistrate, so may the other too ;

if the one may employ
arms for that purpose, when arms are necessary, the soldier
may do the same.*' ^

§ 93. During the colliers* strike in 1893, some men were shot

* Ucg. V. Finney^ 5 C. & P., p. 262.
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by the military during a riot at Featherstone. Lord Bowen,
Sir Albert Kollit, and Mr. Hald«uie, Q.O., were appointed
a commission to inquire into the circumstwces of the riot,

and to report upon the law which should govern the mili-

tary in such a case. The report was issued on December 7,

1893. The great legal eminence of the president gives the
report such an exceptional authority, that it may be useful

to quote this, the latest statement of the law, upon a subject

whicli may be of frequent occurrence in India.

§ 94. The Law as to Firing.— We pass next to the con-

sideration ot the all-important question whether the conduct
of the troops in finng on the crowd was justifiable; and it

becomes essential, for the sake of clearness, to state suc-

cinctly what the law is which bears upon the subject. By
the law of this country every one is bound to aid in the

suppression of riotous assemblages. The degree of i'orce,

however, which may lawfully be used in their suppression

depends on the nature of each riot, for the force used must
always be moderated and proportioned to the circumstances
of the case and to the end to be attained.

“ The taking of life can only be justified by the^necessity

for protecting persons or property against various forms of

violent crime, or by the necessity of dispersing a riotous

crowd which is dangerous unless dispersed, or in the case

of persons whose conduct has become felonious through dis-

obedience to the provisions of the Kiot Act, and who resist

the attempt to disperse or apprehend them. The riotous

crowd at the Ackton Hall Colliery was one whose danger
consisted in its manifest design, violently to set fire and do
serious damage to the colliery property, and in pursuit of

that object to assault those upon the colliery premises. It

was a crowd accordingly whicli threatened serious outrage,

amounting to felony, to property and persons, and it became
the duty of all peaceable subjects to assist in preventing
this. The necessary prevention of such outrage on person
and property, justifies the guardians of the peace in the
employment against a riotous crowd of even deadly weapons.

“ Officers and soldiers are under no special privileges, and
subject to no special responsibilities, as regards this prin-

<ciple of the law. A soldier, for the purpose of establishing

civil order, is only a citizen armed in a particular manner.
He cannot because he is a soldier excuse himself, if without
necessity he takes human life. The duty of magistrates
.and peace officers to summon, or to abstain from summoning,
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the assistance of the military depends in like manner on the
necessities of the case. A soldier can only act by using his

arms. The weapons he carries are deadly. They cannot be
employed at all without danger to life and limb, and in

these days of improved rifles and perfected ammunitioD^
without some risk of injuring distant and possibly innocent

bystanders. To call for assistance against rioters from those

who can only interpose under such grave conditions ought,

of course, to be the last expedient of the civil authorities.

But when the call for help is made, and a necessity for

assistance from the militarv has arisen, to refuse such* assist-

ance is in law a misdemeanour.
“ The whole action of the military when once called in

ought, from first to last, to be based on the principle of

doing, and doing without fear, that which is absolutely

necessary to prevent serious crime, and of exercising all

care and skill with regard to what is done. No set of rules

exists which governs every instance, or defines beforehand

every contingency that may arise. On® salutary practice

is that a magistrate should accompany the troops. The
presence ^f a magistrate on such occasions, although not

a legal obligation, is a matter of the highest importance.

The military come, it may be, from a distance. They know
nothing probably of the locality, or of the special circum-
stances. They find themselves introduced suddenly on &
field of action, and they need the counsel of the local

justice, who is presumably familiar with the details of the
case. But, although the magistrate’s presence is of the*

highest value and moment, his absence does not alter the

duty of the soldier, nor ought it to paralyze his conduct,

but only to render him doubly careful as to the proper steps

to be taken. No officer is justified by English law in stand-

ing by, and allowing felonious outrage to be committed,,
merely because of a magistrate’s absence.

“The question whether, on any occasion, the moment
has come for firing upon a mob of rioters depends, as we
have said, on the necessities of the case. Such firing, to be
lawful, must, in the case of a riot like the present, be neces-
sary to stop or prevent such serious and violent crime as
we have alluded to; and it must be conducted without
recklessness or negligence. When the need is clear, the
soldier’s duty is to fire with all reasonable caution, so as to
produce no further injury than what is absolutely wanted
for the purpose of protecting person and property. An.
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order from the magistrate who is present is required by-

military regulations, and wisdom and discretion are entirely

in favour of the observance of such a practice. But the

order of the magistrate has at law no legal effect. Its

presence does not justify the firing if the magistrate is

Avrong. Its absence does not excuse the officer for declining

to fire when the necessity exists.

“ With the above doctrines of Englisli law the Biot Act
does not interfere. Its effect is only to make the failure

of a crowd to disperse for a whole hour after the procla-

mation has been read a felony ;
and on this ground to afford

a statutory justification tor dispersing a felonious assemblage,

even at the risk of taking lile. In the case of the Ackton
Hall Colliery, an hour had not elapsed after what is popu-

larly called the reading of the Biot Act, before the military

fired. No justification of their firing can therefore be rested

on the provisions of the Biot Act itself, the further con-

sideration of which may, indeed, be here dismissed from the

case. But the fact that an hour had not expired since its

reading, did not incapacitate the troops from acting when
outrage had to be prevented. All their common law duty
as citizens and soldiers remained in full force. The justifi-

cation of Captain Barker and his men must stand or fall

entirely by the common law. Was what they did necessary,

and no more than was necessary, to put a stop to or prevent
felonious crime ? In doing it, did they exercise all ordinary

skill and caution, so as to do no more harm than could be
reasonably avoided ?

“ If these two conditions are made out, the fact that innocent

people have suffered does not involve the troops in legal

responsibility. A guilty ringleader who under such con-

ditions is shot dead, dies by justifiable homicide. An
innocent person killed under such conditions, where no
negligence has occurred, dies by an accidental death. The
legal reason is not that the innocent person has to thank
himself for what has happened, lor it is conceivable (though
not often likely) that he may have been unconscious of any
danger, and innocent of all imprudence. The reason is, that

the soldier who fired has done nothing except what was his

strict legal duty.”

§ 95. It will be observed in the above extracts that the
duties, rights, and liabilities of the officer and private soldier

are placed on exactly the same level. The command of the
officer cannot of itself justify the soldier in firing, if the
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command was illegal,^ This m'ight lead to a conflict be-

tween the military duty of the soldier to obey his oflScer,

and his civil duty only to obey an order which was legal.

Practically the case is not likely to occur. It is improbable

that an oflBcer would give an order to fire, which was so

outrageously wrong that a soldier ought, on the spur of the

moment, to refuse to obey. On the other hand, where the

order was such as he might reasonably think he was bound
to carry out, it is probable that any prosecution would be

against the officer and not against the soldier. In Keighley

V. Bell^ Willes, J., said: ‘‘I believe that the better opinion

is, that an officer or soldier acting under the orders of his

superior—not being necessarily or manifestly illegal—would

be justified by his orders.” This rule was adopted by the

Law Commissioners in the clauses relating to Suppression

of Eiot, ss. 51 and 53 of the Draft Code of 1878. Sir James
Stephen says:^ ‘‘Probably it would be found that the order

of a military superior would justify his inferiors in executing

any orders, for giving which they might fairly suppose their

superior officer to have good reasons. Soldiers might
reasonaHy think that their officer had good reasons for

ordering them to fire into a disorderly crowd, which to them
might not appear to be at that moment engaged in acts of

dangerous violence
; but soldiers could hardly suppose that

their officer could have any good grounds for ordering them
to fire a volley down a crowded street, when no disturbance

of any kind was either in progress or apprehended.” The
same rule appears to apply generally to all cases where an
inferior acts in cases of danger under the orders of his

superior, which are not apparently illegal.” ^

§ 96. Chap. IX. of the Crim. P.C., 1882, authorizes a

magistrate or officer in charge of a police station to disperse

any unlawful assembly, or . any assembly of five or more
persons likely to cause a disturbance of the public peace,

aud to summon any non-military person to help in dispersing
the assembly and arresting its members.*^ If it cannot
otherwise be dispersed, and if it is necessary for the public
security that it should be dispersed, he may call in the aid
of the military, who are to use no more violence than is

necessary for the purposes required.® Any commissioned

' 1 East, P.C. 312; Foster, C.L. 154.
4 F. & P. 490. 3 2 Steph. Crim. L. 205.
lieg, V. Trainer^ 4 F. & F. 105, posit § 411.

" Sections 127, 128. « Sections 129, 130.
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officer of the army may take similar steps of liis own accord

when the public security is manifestly endangered, and

when no magistrate can be communicated with.^ By s. 132

it is provided that No prosecution against any magistrate,

military officer, police officer, soldier, or volunteer for any

act purporting to be done under this chapter shall be

instituted in any criminal court, except with the sanction

of the Governor-General in Council ; and no magistrate or

police officer acting under this chapter in good faith, no
officer acting under s. 131 in good faith, no person doing

any act in good faith in compliance with a requisition

under s. 128 or s. 130, and no inferior officer or soldier or

volunteer, doing any act in obedience to any order which
under military law he was bound to obey, shall be deemed
to have thereby committed an offence.** ® The authority to

the police to disperse unlawful assemblies given by s. 127

applies to the police in the towns of Calcutta and Bombay.®
The repealed Act ^ extended to the police of Madras. It is

difficult to see why the same powers are withheld from
them now.

97. Martial Law.—Before discussing the legality of

placing a country or district under martial law in cases of

emergency, it is necessary to point out what is not meant
by the term in this application of it. In the early law
books the term is used as denoting what is now called

military law, that is, the special law which governs those

who, on becoming members of the military forces of the
Crown, are thereby subjected to a special code of offences

and procedure. The origin and growth of military law are

traced by Cockburn, C.J., in his charge to the Grand Jury
in Beg. v. Nelson (p. 8(5).® A similar body of law has grown
up for the naval forces. The courts-martial,which try offences

under this code of law, are so far subject to the superior

courts of common law, that the latter courts will issue a pro-

hibition to the former if they act without jurisdiction, as, for

instance, by trying a person who is not subject to military
law. But, where they have jurisdiction, no action or prose-

cution will lie which is founded on the assertion that they
have passed an erroneous decision, or arrived at it by the
admission of evidence which would be excluded in a court

1 Section 131. 2 Crim. P.C., s. 132.
a Grim. P.C., s. 127. ^ xi, of 1874, s. 43.
^ Published in 1867, as revised and annotated by the Chief Justice,

and cited hereafter as Cockburn.
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of common law.^ Nor can a superior oflBcer be sued at law

for suspending his subordinate for a military offence and
bringing him to trial before a court-martial, even though he

is acquitted by it. If the simerior officer has acted wrongly,

this, again, is a military offence, which must be tried by
military law.^ But an officer can claim no exemption from

a civil court in respect of an act wholly beyond military

control. For instance, a soldier was held entitled to sue

an officer for false imprisonment, where the punishment had
been inflicted for disobedience to an order to attend evening

school, and to make weekly payments towards its support.®

Nor does the term apply to acts done by an armed force, in

the summary suppression of a rebellion, against the persons

and property of those who are actively engaged in the

rebellion, so far as such acts are properly necessary for the

23urpose.^ Oases of this sort come under the principles

already discussed in regard to riotous assemblies. Martial law,

for the purpose of the present discussion, may be defined in

the language of the Duke of Wellington,^ who said, “Martial
law is neither more nor less than the will of the general who
commands the array

;
in fact, martial law means no law at

all. Therefore the general who declares martial law, and
commands that it shall be carried into execution, is bound
to lay down the rules, regulations, and limits, according to

which his will is to be carried out.” The constitutional

question is this : Can the Executive, at a period of emer-
gency, suspend the ordinary law, and substitute, as regards

its citizens, not being persons found in open resistance, a
system called martial law, which renders them liable to be

tried by new tribunals, a new procedure, and with new
penalties, either for offences already recognized by law, or

for conduct previously innocent, which the general declares

to be criminal? That Parliament may authorize such a
proceeding is beyond all doubt. In the Jamaica cases

(jyosf, § 104), Sir James Stephen doubted whether such an
authority could be legalized by a Colonial Legislature, but
the charges of both the Chief Justice and Mr. Justice
Blackburn assumed that it could be.®

1 Grant v. Gould, 2 H. Bl. 69, p. 101.
Johnston V. Sutton, 1 T.R. 5lU, p. 548; confirmed in H. L., 1 Bro.

P.C. 100 ; see 4 Taunt., p. 74.
^ Warden v. Bailey, 4 Taunt. 67, p. 88.
^ Cockburn, pp. 25, 84; 1 Steph. Crim. L. 214.
“ Cited by Mr. Headlam, Cockburn, p. 101.
• Cockburn, p. 75; Forsyth 561 ;

Iteg, v. Eyre\ Finlason, p. 81*
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§ 98. The legality of martial law, in the last-named sense,

has never been the subject of judicial decision, and only

became the subject of judicial discussion in consequence of

the Jamaica disturbances of 1865. As a result of the action

of the Executive on that occasion, the Jamaica Committee

laid a case before Mr. Edward James and Mr. Fitzjames

Stephen for their opinion. The case and opinion are printed

in full in Forsyth’s Constitutional Law, and the opinion is

given less fully in 1 Stephen, Grim. L. 207. In the case of

Heg, V. Nelson, two members of a court-martial which sen-

tenced Mr. Gordon to death, were put on their trial for

murder, and the Chief Justice of England delivered a

charge to the Grand Jury in which the whole question was

exhaustively discussed. Subsequently Governor Eyre was

put on his trial on similar charges, and in that case Black-

burn, J., delivered a charge to the Grand J ury, which has

been published by Mr. Finlason. In both cases the Grand

Jury threw out the bills. The joint opinion of Messrs.

James and Stephen, which was the work of the latter, is in

remarkable conformity with the charge of Cockburn, C.J.,

to whom, of course, it was unknown. From thesS sources,

supplemented in some slight particulars, the following view

of the question is drawn.

§ 99. Between the time of Richard II. and the Comnaon-

wealth, there appear to have been numerous proclamations

and commissions which purported to authorize martial law

in times of public disturbance and rebellion. These are

examined by Cockburn, C.J., and he ends^ his review by

stating that “ So far as I have been able to discover, no such

thing as martial law has ever been put in force in this

country against civilians, for the purpose of putting down

rebellion.’’ It is quite certain that no attempt to put martial

law in force has ever been made in England since the

Restoration.^

§ 100. Irish Rebellion.—In Ireland, however, the facts

were diflerent. On the eve of the Irish Rebellion of 1798,

lawlessness in Ulster had risen to a degree which the

ordinary power of the Government were unable to control.

In March, 1797, Lord Lake received instructions from the

Castle, which not only directed him to disarm the disaffected

and to disperse tumultuous assemblies, but also authorized

him to take all measures which a country depending upon

^ Cockburn, 25—47.
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military force alone for its protection would require/' In

j‘act he was empowered to enforce martial law, in its widest

sense. Under this authority steps were taken, which admit-

tedly were far in excess of anything that could be justified

by ordinary law, and under which the most terrible excesses

were committed by the troops and yeomanry.^ After the

outbreak of the rebellion in 1798, further orders were issued,

by one of which, in April, the Coramander-in-Chief was
authorized to bold courts-martial for the trial of offences

of all descriptions, civil and military, with the power of con-

firming and carrying into execution the sentences of ^uch

courts-martial, and to issue proclamations/*^ In October,

Wolfe Tone was captured on board the HocJie, one of a
French squadron of ships which was defeated in attempting

a descent on Ireland. He was tried by a court-martial in

Dublin, and sentenced to be hanged. Curran at once applied

to the Court of King’s Bench for a habeas corpus, on the

ground that the prisoner “had no commission under His
Majesty, and therefore no cotirt-martial could have cogni-

zance of any crime imputed to him, while the Court of

King’s Btench sat in the capacity of the great criminal court

of the land.” The writ was immediately issued by Lord
Kilwarden, C.J., but before action could be taken upon it

Wolfe Tone had committed suicide.^

§ 101. In 1799 two Acts of the Irish Legislature were
passed, by one of which the exercise of martial law was
recognizea and sanctioned, while the other indemnified those

who had acted under the previous proclamations. In 1803^
and again in 1833, statutes of the Imperial Parliament
were passed authorizing the trial of offenders by martial

law in the disturbed districts of Ireland. These Acts, and
especially the Indemnity Act of 1799, showed that the

Government was not content to rely on the prerogative for

their justification. On the other hand, each of these

statutes, either by recital or reservation, contained an ex-

press assertion of the undoubted pierogative of the Crowii.

to exercise martial law for the suppression of treason and
rebellion. The Chief Justice considers that these recitals^

and reservations were absolutely inoperative, so far as they
went beyond the common law of the kingdom.^ Sir James

^^^ecky, Hist, of England, vii. 285, 294, 299—310; Ann. Heg. of
1797, 260—264.

2 Ann. Reg. of 1798, 213, 230.
^ Oockbum, 53—57, 70—74.

5 27 St. Tri. 613.
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Stephen thinks that the statutes mean only that the Crown
has an undoubted prerogative to attack an army of rebels
by regular forces under military law, conducting them-
selves as armies in the field usually do.” ^ Both judges are
agreed, that no royal proclamation can authorize any act
which is not reasonably nef5essary for the suppression of

S
ersons in open resistance to the Crown. They have no
oubt that the trial of Wolfe Tone by a court-martial sitting

within a mile of the Court of King's Bench in Dublin, waa
a mere nullity, and that his death, if he had been executed
under the sentence, would have been murder. This too is

in accordance with the opinions of Coke, Hale, and Comyns,
in their various treatises. When the Petition of Eight was*

being discussed, Lord Coke said : A rebel may be slain

in the rebellion
;
but, if he be taken, he cannot be put to

death by martial law.” And Rolle, afterwards Lord Chief
Justi(je, and a most learned lawyer, on the same occasion

said: ‘*11 a subject be taken in rebellion, and be not slain

at the time of his rebellion, he is to be tried after by the

common lavv.”^ In his application for a habeas corpus in

Wolfe Tone’s case, Curran asserted as a “ sacred ahd immu-
table principle of the constitution, that martial law and
civil law are incompatible, and that the former must cease

with the existence of the latter.” This is in accordance

with Lord Coke and Lord Hale, who state that when the

courts are open martial law cannot be executed.’^

§ 102. Ceylon Eebellion.— In 1848 Lord Torrington,

Governor of Ceylon, proclaimed martial law to suppress a

rebellious rising in Kandy. The matter became the subject

of Parliamentary inquiry by a Committee which sat in 1849,

and evidence as to the nature and le^lity of martial law

was taken, amongst others, from Sir David Dundas, then
Judge-Advocate General. He said, very much to the same
effect as the Duke of Wellington in the passage already

quoted :
“ The proclamation of martial law is a notice to all

those to whom the proclamation is addressed, that there is

another measure of law, and another mode of proceeding

than there was before.” “ Where martial law is proclaimed,

there is no rule or law by which the officers executing it

are bound.” “ It is more extensive than ordinary military

law.” “ It overrides all other law, and is entirely arbitrary.”

^ 2 Steph. Crim. L. 211. ^ Cockburn, 37, 67—6&
^ Cockburn, 69, note.
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The Chief Justice quotes the answers merely to disagree

with them. Sir James Stephen thinks that they only refer

to the conduct of the army in the field, and are sound law.^

§ 103. In the course of these proceedings, Earl Grey, then

Colonial Secretary, wrote a despatch, which he stated had
been read out in Cabinet Council in presence of Lords
Cottenham and Campbell, and had been approved by them.
It contained the following passage, which seems to me not

on the whole to go beyond what the Chief Justice and Sir

James Stephen admit to be justifiable. There is certainly

nothing in it which could be relied upon in support of the

court-martial upon Wolfe Tone in Ireland, or upon Gordon
in Jamaica.

The proclamation of martial law is in fact no more than
a declaration that, under circumstances of urgent public

danger, the law is for a time suspended, and that for the

safety of the State, the Government deems it necessary to

set aside the ordinary rules of law by military force, and to

proceed summarily to put down the rebellion, or to punish
those who are concerned in it : courts-martial are employed
on such o'ccasions, in order to guard against the danger of

subjecting innocent persons to military executions by insti-

tuting an inquiry, necessarily only summary, into the guilt

of the parties whose immediate punishment is necessary for

the restoration of tranquillity and the suppression of rebel-

lion. But courts-martial so assembled have nothing in

common with the tribunals bearing the same name which,

under the Mutiny Act, take cognizance of military offences.

Oourts-martial of such description have powers lawfully

defined by the laws under which they are created, and the

sentences passed become matters of record, which can be
enforced by the military authorities, which is not the case

•with courts-martial assembled for the punishment of rebels,

under proclamation of martial law, without the sanction of

any positive enactment. Sentences of such courts add
nothing to the legality of the punishments inflicted, and
serve only to show that these punishments have not been
inflicted without due regard to the guilt of those who were
subjected to them. Accordingly, it is the practice where
martial law has been used, and punishments have been
inflicted under it, that when the danger is over the Legis-

lature should be applied to for laws of indemnity, for the
.security of those by whom these powers have been exercised,

^ Cockburn, 102 ; 1 Steph, Grim. L. 214.
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and for whom there is no legal warrant, howeror necessary
it may have been to assume them.” ^

§ 104. Jmaica Eiots.—^In the Jamaica case the only
-charge against Colonel Nelson and Lieut. Brand, and the
principal charge against Governor Eyre, arose out of the
treatment of Mr. Gordon. A negro outbreak took place at
Morant Bay on October 11, 1865, in which the volunteers were
overpowered, the court house was stormed, eighteen persons
were killed, and upwards of thirty wounded, and an insur-
rection took place which rapidly spread to the neighbouring
estates, where similar acts of murderous violence were com-
mitted. There was, no doubt, for a time a most dangerous
crisis. The troops were, however, called out at once, and as
soon as they appeared in the field the insurrection collapsed.

Martial law was proclaimed on the 13th October. On the
17th, Mr. Gordon, against whom warrants had been issued,

gave himself up to the authorities in Kingston. He could
have been tried there by ordinary law, but by orders of the
Governor he was put on board a war steamer, conveyed to

Morant Bay, and there tried for treason by a court-martial,

convicted, and sentenced to be hung. The sentence was
ratified by the Governor, and on the 23rd Gordon was
executed. It was asserted on behalf of the accused that all

they did was literally justified by various Jamaica statutes.

In the case of Beg, v. Nelson, the Chief Justice threw some
doubt upon the application of those statutes, and suggested
to the Grand Jury that they should leave this point for full

discussion in the subsequent stage of the case. They, how-
ever, threw out the bill. In the subsequent charge against
Governor Eyre, the judges of the Queen’s Bench met to

discuss the charge which Blackburn, J., was to deliver to the
Grand Jury; and it seems to have been admitted that the
statutes might authorize the proceedings taken. In his

charge, the judge directed the jury that the Colonial Acts
gave the defendant power to proclaim martial law, in the
sense that it superseded the common law for the time being,
and enabled all matters to be tried by summary procedure,
not with an arbitrary discretion, but without applying mere
technical rules

;
the question left to them was, whether the

emergency warranted the Governor in applying, or in
thinking that he was bound to apply this law.*-^ This bill

^ Finlason, “ Review of Authorities as to Suppression of Riot or
Rebellion,'' p. 96: 1868.

^ Finlason, p. 81.
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also the Grand Jury threw out. In his charge, however,

Blackburn, J., through a misapprehension of what had been

agreed on at the meeting of the judges, stated some pro-

positions of law as having been approved of by them, which

had not been so approved. On June 8, 1 8t)8, Uockburn, 0.J.,

stated what had already been agreed on in the following

language, which of course only applies to a case where there

is an existing authority to proclaim martial law.

§ 105. “ There was undoubtedly a projxisition of law
which seemed to us sufficient for the guidance of the jury,

on which we were all agreed, viz. that assuming the
Governor of a colony had, by virtue of authority delegated

to him by the Crown, or conferred on him by local legisla-

tion, the power to put martial law in Ibrce, all that could

be required of him, so far as affects his responsibility in

a court of criminal law, was that in judging of the necessity

which, it is admitted on all hands, forms the sole justifica-

tion for resorting to martial law, either for putting this

exceptional law in force, or prolonging its duration, he
should not only act with an honest intention to discharge a
public duty, but should bring to the consideration of the

course to be pursued, the careful, conscientious, and con-

siderate judgment which may reasonably be expected
from one invested with authority, and which, in our
opinion, a Governor so circumstanced is bound to exercise,,

before he places the Queen’s subjects committed to his^

government beyond the pale of protection of the law..

Having done this, he would not be liable for error of judg-
ment, and still less for excesses, or irregularities committed
by subordinates whom he is under the necessity of employ-
ing, if committed without his sanction or knowledge.

“Furthermore, we consider that a Governor sworn to

execute the laws of a colony, if advised by those competent
to advise him, that those laws justify him in proclaiming
martial law in the manner in which Governor Jblyre under-
stood it, cannot be held criminally responsible if the cir*^

cumstances call fur its exercise, and though it should after-

wards turn out that the received opinion as to the law was
erroneous. On the other band, in the absence of such
careful and conscientious exercise of judgment, mere honesty
of intention would be no excuse for a reckless, precipitate,

and inconsiderate extrrcise of so formidable a power; still

less for any abuse of it in regard to the lives and persons
of Her Majesty’s subjects, or in the exercise of immoderate
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severity in excess of what the exigencies of the occasion
imperatively called for. Neither could the continuance of
martial law be exercised, even as regards criminal responsi-

bility, when the necessity which can alone justify it had
•ceased by the entire suppression of all insurrection, either
for the purpose of punishing those who were suspected of
having been concerned in it, or of striking terror into the
minds of men for the time to come.” ^

In Phillips V. Eyre,^ Willes, J., in delivering the judg-
ment of the Exchequer Chamber, said with regard to the
same facts: “Upon an indictment against a Governor for

conduct alleged to be oppressive and criminal, circumstances

and, above all, motives may be taken into account, which
would be excluded in deciding dry questions of civil law.”

§ 106. Indian Mutiny.—The course adopted by the Govern-
ment of India during the Mutiny seems to have been in

full accordance with the above principles. For a con-

siderable time, and over a large extent of territory, all

civil law was necessarily suspended b)’' the act of the rebels.

The civil officers were driven away, and the cqjurts were
closed. No authority other than the military was in exist-

ence, and it had to act summarily and on the spur of the

moment as a matter of self-preservation. While the hostile

forces were face to face, every one who appeared to belong

to, or to be siding with the rebels, was dealt with as an
enemy. When the pressure of war relaxed, discrimination

and mercy could be shown; and as soon as British sway
was restored, civilians were attached to the army for the

nose of dealing with those whose guilt admitted of a
t. The State Offences Act, XI. of 1857, authorized

the Executive to proclaim any district which was or had
been in a state of rebellion, and to issue a commission for

the trial of the rebels for any offence against the State,

or for murder, arson, robbery, or any other heinous crime
against person or property. The proceeding was to be
-summary and without appeal ; but no punishment was to

be passed except such as was warranted by law for the

offence. As soon as peace was restored, and the courts

were opened, justice resumed its ordinary course.

§ 107. The effect of an Indemnity Act in barring suits

lor illegalities committed under martial law was much
<5onsidered in the case of Phillips v. Eyre.^ There such an

1 Finlason, p. 103. ^ 0 q.b,, p. 15.

L.K., 4 Q.B. 225, affd. L.B., 6 Q.B. 1.
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A(^t, passed by the Jamaica Legislature, was successfully

pleaded to a suit brought after the Act in the English

courts. Cockburn, C.J., said:^ “We may rest assured

that no such enactment would receive the royal assent,

unless it were confined to acts honestly done in the sup-

pression of existing rebellion, and under the pressure of the

most urgent necessity. The present indemnity is confined

to acts done in order to suppress the insurrection and
rebellion, and the plea contains consequently the necessary

averments, that the grievances complained of were com-
mitted during the continuance of the rebellion, and were

used for its suppression, and were reasonably and in good
faith considered by the defendant to be necessary for the

purpose; and it will be incumbent on the defendant ta

make good those averments in order to support his plea.”

In the case of Wright v. Fitzgerald^ a French master

sued the Sheriff of Tipperary for acts of the greatest bar-

barity perpetrated during the rebellion of 1798, on the

pretext—lor which there does not seem to have been the

least foundation—that he was a rebel. The defendant

pleaded tfie Indemnity Act. Lord Yelverton, in his charge

to the jury, said :
“ That as every man, whether magistrate

or not, was authorized to suppress rebellion, and was to be
justified by that law for his acts, it is required that he
should not exceed the necessity which gave him that power,

and that he should show in his justification that he had
used every possible means to ascertain the guilt which he
had punished; and, above all, no deviation from the

common principlcvs of humanity should appear in his con-

duct.” Wright recovered five hundred pounds damages.
Baron Martin said, in Phillips v. Eyre, on appeal, that this

was the only case in which any one had obtained satisfaction

for any act done in suppressing the rebellion.

§ 108. Acts of State differ from all the cases hitherto con-

sidered in this respect, that the a^8ertion that an act is of

this character does not raise a defence on the merits, but
goes in bar of the jurisdiction. To make out this plea, it is

necessary to show that the State, acting in its capacity as

sovereign, not only dealt, but was justified in dealing with
the matter in question, on principles paramount to the rules
of municipal law, and therefore not to be controlled by
municipal tribunals. It is within the jurisdiction of the

1 L.E., 4 Q.B., p. 243. 2 27 St. Tri. 765.
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Coui*t to decide whether the proceeding complained of was
an act of State or not. If it decides that it was, then its

jurisdiction is at an end; if the contrary, then the case
proceeds.^ Every tribunal acts by virtue of an authority
delegated to it by the State, for certain general purposes.

It cannot exceed its authority, or apply it to different

purposes. The Supreme Courts of the United States have
a very large power to control the sovereign action, not only
of the individual States, but of the entire body acting as

one. Our courts are much more strictly limited.

§ 109. First.—The most obvious instances of acts of State

are those which occur in the course of war, against an*

enemy, or quasi-enemy, or against persons who bring them-
selves within the operation of public law. No one, of course,

would imagine that any claim could be made against the
general of an invading army for injuries done to non-com-
batants, or for exactions levied upon them. When we
bombarded the forts of Alexandria in 1882, the European
States whose subjects were injuriously affected, made claims

against England for compensation, the justice of \rfiich was
acknowledged ; but no one would have dreamed of indicting

the admiral for murder. And it makes no difference whether
the act has been originally ordered by the State, or has
been subsequently approved by it. When the captain of a
ship of war burnt some barracoons on the West Coast of

Africa, and released the slaves contained, he acted on his^

own authority, but his conduct was approved by the Secre-

tary of State. It was held that this adoption of his act

made it an act of State, which barred a suit. The same
ruling was followed in the Tanjore case.^ So by international

law the ships of neutrals are liable to be seized in war time,

and brought before a court for condemnation. If condemned,
the property in the ship is absolutely changed, but even if

the seizure is declared to be illegal, and the ship is acquitted,

no action founded on the seizure can be brought against the
captors.® So if property in the possession of the Sovereign,

or of a private individual, is seized by the belligerent State,

while hostilities are raging, or while the hostile condition.^

continues, the transaction can give rise to no proceedings in

1 Musgrave v. Pulido, 5 App, Ca. 102, p. 111.
2 Buron v. Denman, 2 Exch. 167 ; Karnackee Boye v. E. L Co., 7

M.I.A. 476. See for a case where there had been no ratification, Mir
ZulefAli V. Yeshvadabai, 9 Bom. H.C. 314.

^ Le Cmix v. Eden, 2 Doug. 594; Lindo v. Rodney, ibid. 613.
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a municipal court.^ The same rule applies even where no
hostilities take place, if the seizure is made by reason of

the absolute poAver of the State, acting in its sovereign

capacity. The Tanjore Raj was the survival of what had once

been a powerful dynasty, which finally dwindled down into

a petty, half independent principality, and so lingered on
till the last Rajah died in 1855 without male heirs. It Avas

then determined by the Government of India to put an end
to the Raj, and to annex its territory. This Avas effected by
the simple act of the Collector Avith a few British soldiers,

and Avas unresisted because it Avas irresistible, though it Avas

carried out against the will of all concerned. The Collector

took possession of all property, public and private, of the

late Rajah, though as to the latter it Avas announced that

the Government did not intend to retain it, but Avould apply
it for the benefit of the family. A bill Avas filed by the

personal representatives of the late Rajah, in Avhich they

admitted that they could not dispute the seizure of the

public property, but they claimed an account of the personal

property. The Supreme Court decreed for the plaintifl*,

but this decree Avas reversed in the Privy Council. The
Committee held that the Avhole annexation of Tanjore was
an act of State, and that every part of the proceedings

which Avas incidental and accessory to the completion of the

annexation partook of the same character.^

§ 110. Second.—The same principle applies in the case

of newly acquired territory, before its inhabitants have
settled down into the regular legal relations of subject and
sovereign. Where a country has been obtained by conquest

or cession, it is usual to allow the inhabitants to retain their

old laws and usages ;
but this is merely a matter of con-

venience, and the sovereign may deal with the rights of the
conquered absolutely at his pleasure, except so far as he is

restrained by the terms of the treaty, if any, by which the
.country was acquired.® If the laws are allowed to remain
.unchanged, it would, after a reasonable lapse of time, be
assumed that the sovereign had accepted them as con-
stituting the basis on which the government was to proceed,
and any alteration of the rights constituted by these laws

1 BajaU of Coorg v. E, L Co., 29 Beav. 300; 30 L.J. C' 226
;
Elphia-

Mono V. BoUreechuud^ 1 Kaapp. 316, p. 360.
2 Kaimchee Boyo v. A. I. Co,, 7 M.I.A. 476. See pp.^^ ’

, 636.
^ Ber Lord Mansfield, Campbell v. HcUl, 1 Cowp., pp. ^ —210

;
per

J-ord Stowel), Buding v. Smith, 2 Hagg. Cons., p. 380. ^
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would liave to be eflfected iu a legal manner. Buf, during

the transition, all proceedings taken by the Crown in

settling the new country would be simply acts of State.

They might be influenced, but they would not be governed

by the existing laws. Two Indian cases went upon this

principle. The plaintiff claimed relief against the conduct

of the E. I. Co., in one case, after they assumed the

sovereignty of the Carnatic by treaty with the Nabob ; in

the other, after their conquest of the Panjab. In each

case the E. I. Co., while professing an intention to deal

with titles to land, as they would have been dealt with

by the Native Eulers, had assumed to themselves the dis-

posal of all the land, and had disregarded the alleged

rights of the claimant. In each case it was held by the

Privy Council that the acts were acts of State, which were

not intended to be, and could not be questioned by the

municipal courts.^ A contrary decision was given in the

case of the Begum Sumroo. She had held lauds as a sort

of subordinate feudatory under Scindia till 1803. After

that year the sovereignty of Scindia passed to the E. I. Co.,

and they accepted the position of Sumroo, and she held as

of her old tenure till her death in 1836. On iier death the

Company resumed her lands on the alleged determination
of her tenure. The courts in India dismissed the suit

brought by her on the ground that the resumption was an
act of State. Tljis defence was overruled by the Judicial
Committee. They said :

“ The act of Government in this

case was not the seizure by arbitrary power of territories

which up to that time liad belonged to another Sovereign
State it was the resumption of lands previously held from
the Government under a particular tenure, upon the alleged
determination of that tenure. The possession was taken under
colour of a legal title, that title being the undoubted right

of the sovereign power to resume and retain, or assess to the
public revenue, all lands within its territories, upou the deter-
•^ination of the tenure under which they may have been ex-
ceptionally held rent-free. It, by means of the continuance
of the tenure, or for other cause, a right be claimed in deroga-
tion of this title of the Government, that claim, like any other
arising between the Government and its subjects, would,
vrimd facie, be cognizable by the municipal courts of India.’’ ^

^ Syed Ally v. E, L Co., 7 M.I.A. 555 ;
Sirdar Bhagwan Singh v.

Stcretary of Statefor India, 2 l.A. 38, p. 14.
® Forester y. Secretary of State, 12 B.L.B. (P.O.) 120. 150: S.O. 18

Suth. 349.
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§ 111. Third.—A treaty is an act of State entered into

between two sovereigns, which can only be enforced by
diplomatic representations, or, in the last resort, by war.

It is so completely outside municipal law, that one party

may bind itself to hold property for the use of private

persons, in a line of succession different from that which
the ordinary law would permit.^

No suit can be brought by one party in the courts of the

other for breach of its provisions.^ Nor can any suit be

brought by a private person, whose rights assume the con-

tinuance of the treaty, to enforce those rights against the

other party, who has put an end to the treaty. In 1803 the

E. I. Co. assigned lands to the King of Delhi for the sup-

port of the Mogul sovereignty. The King mortgaged them
to the plaintiffs. After the Mutiny of 1857, the possessions

of the King were seized and confiscated. The plaintiffs

then sued the Government to establish their right as mort-

gagees. The courts in India dismissed the suit for want
of jurisdiction. The Privy Cbuncil affirmed their decision.

They held that the lands had been assigned to the Delhi
kings b/ an arrangement which “was as much an act of

State as if it had been carried into effect by formal treaty

assimed by the British Government.”
“Municipal courts have no jurisdiction to enforce engage-

ments between sovereigns founded on treaties. The Govern-
ment, wlien they deposed and confiscated the property of

the late King, as between them and the King, did not affect

to do so under any legal right. Their acts can be judged
of only by the law of nations ; nor is it open to any other

person to question the rightfulness of the deposition, or of

the consequent confiscation of the King’s property.”
“ The revenues and territories which in 1804 were, by an

act of State, assigned for the maintenance of Shah Alum
and his household, were, in 1857, also by an act of State,

resumed and confiscated. The seizure and confiscation were
acts of absolute power, and were not acts done under colour
of any legal right, of which a municipal couil; could take
cognizance.” ®

§ 112. Fourth.— Much more difficult questions arise

^ Nawab Sultan Mariam v. Navnih Sahib Mirsa^ 16 I.A. 175.
* Nabob of Arcot v. E. L Co., 4 Bro. Cli. Ca. 179.
^ Eaja Miqram v. The Secretary of State, Sup. Vol., I.A. 119 : 12

B.L.K. (P.C.) 167, 184 ; S.C. 18 Suth. 389--392. See, too, Dole v.
Secretary of State, L.II., 19 Eq. 509, a case arising out of the annexation
of Oudh.
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where a treaty operates in derogation of the previously

existing rights of the subjects. In the case of Damodhar
Gordhan v. Deoram Kanji^ by arrangement between the

Crovernment of India and a native Prince, an exchange of

territories took place, by which part of a British district

was, or was supposed to have been, transferred to the Prince.

In the Privy Council the question whether such a transfer

could be e&cted without an Act of Parliament was dis-

cussed with immense learning. The appeal was decided on
another point. When Heligoland was ceded to Germany
in 1890, the agreement for tnat purpose stipulated that the

•cession should be made ‘‘ subject to the assent of the British

Parliament,” and an Act authorizing it was passed in the

«ame year. In the House of Commons, however, it was

•contended that the treaty-making power of the Crown was
amply sufficient for a cession, and that to effect it by Act
of Parliament was unnecessary and unconstitutional. The
balance of opinion seems to have been in favour of this

view, though it was contended, on the other side, that where
the cession was made in time of peace, for the purpose of

•carrying out some general scheme of policy, the consent of

Parliament, if not necessary, was certainly desirable.'^

§ 113. The same question lately arose, in a different form,

in Newfoundland. By a series of agreements, dating from
the Treaty of Utrecht, in 1713, the French have acquired

•rights of fishing along part of the coast of Newfoundland,
•which is known as the French shore. In recent years

lobster-fishing has become a matter of importance, and the
French contended that the inhabitants of Newfoundland
had no right to erect factories on the French shore for the

purpose of curing the lobsters. The dispute was temporarily

settled by an international arrangement, known as a modm
vivendi, which provided that no lobster factories which were
not in operation on the 1st July, 1889, should be permitted

•on the French shore, unless by the consent of the commanders
on each side. This agreement was not sanctioned by any
Act of Parliament, or by the Legislature of the island. In
pursuance of the agreement. Captain Walker, who was the
English commander on the Newfoundland station, removed
some lobster factories belonging to Mr. Baird. The latter

sued him in the Colonial Court, and Captain Walker

1 3 1.A. 102.

^ Ann. Eeg., 170-—173, 322 : 1890 ; Times Debates, H.C. xvi. 398—
408.
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pleaded that the matters complained of were acts of State,

arising out of the political relations between England and
France, and involved the construction of treaties and of

the modus vivendi, and of other ar*ts of State, and could not

be inquired into by the court. This plea was held to be no
answer, and the decision of the Court of Newfoundland was
affirmed in the Privy Council. Lord Herschell said

:

‘*In their lordships* opinion the judgment was clearly

right, unless the defendant’s acts can be justified on the

ground that they were done by the authority of the Crown,

for the purpose of enforcing obedience to a treaty or agree-

ment entered into between Her Majesty and a foreign power.

The suggestion that they can be justified as acts of State, or

that the court was not competent to inquire into a matter

involving the construction of treaties and other acts of

State, is quite untenable.
“ The Attorney-General (Sir Richard Webster) admitted

that he could not maintain the proposition, that the Crown
could sanction an invasion by its officers of the rights of

private individuals, whenever it was necessary, in order to

compel obedience to the provisions of a treaty. He claimed,

that as the Crown had powder to make a treaty, it must
possess the powder to compel its subjects to obey the pro-

visions of a treaty arrived at for the purpose of putting an
end to a state of war. If this be so, the power must equally

extend to the provisions of a treaty having for its object the
preservation of peace, and that an agreement which was
arrived at to avert a war which was imminent, was akin to

a treaty of peace, and subject to the same constitutional law:.

‘‘ Whether these powers existed in either or all of these

cases, and whether in both or either of these cases inter-

ference with private rights can be justified otherwise than
by the Legislature, are grave questions upon which their

lordships do not find it necessary to express an opinion.

Their lordships agree with the court below in thinking, that

the allegations contained in the statement of defence do not
bring the case within the limits of the pr oposition, for w hich
alone the appellant’s counsel contended.” ^

§ 114. Fifth.—Sir James Stephen lays dow^n the broad
proposition that as between the sovereign and his subjects
there can be no such thing as an act of State.” ^ The state-

ment cannot be disputed so long as the relations between

^ Walher v. Baird (1892), A.C. 491, at p. 496.
2 2 Steph. Crim. L. 65.
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the sovereign and his subjects are in their normal condition

;

but I doubt whether it can be maintained when those

relations have been voluntarily repudiated by rebellion, or

have been suspended under the pressure of an overwhelming
State necessity. An instance of the former class will be
found in the well-known proceeding in Oudh. It was
annexed on February 13, 1856, and thereupon all the in-

habitants became British subjects. The Mutiny broke out in

May, 1857. Some of the great landholders remained faithful

to the E. I. Co., but the great mass of the population par-

ticipated, actively or passively, in the rebellion. On March
15, 1858, Lord Canning issued his celebrated Proclamation,

by which he confiscated all the land in the province of

Oudh, except such as belonged to the faithful Taluqdars.^

By various subsequent proceedings the land was re-granted,

but it has been repeatedly held by the Privy Council that

the Proclamation made tabula rasa of all the land tenures

of Oudh, and that no title existed since that date which
could not be traced back to some fresh grant by the

Government of India.^

§ 115. Another question which, as far as I know, has
never been considered judicially, is as to the rights of

a State in time of invasion, not against the invaders or

those who assist them, but against their own loyal subjects.

There can be no doubt that any general would, for purposes
of defence, set all private rights at defiance. He would
requisition transport, supplies, and lodging for his ti’oops.

He would occupy all private houses which were suitable

for defence, and would destroy all buildings and trees which
interfered with the range of fire. In 1859 a Royal Com-
mission was appointed to consider the defences of the
United Kingdom. They addressed to Mr. Headlam, then
Judge-Advocate-General, the following questions with

regard to this subject :

—

“ 1. Have you considered the effect of the proclamation
of martial law in districts of England, and how far generals

in command can be empowered to overrule and disregard

4ill private interests and rights of property which come in

the way of their operations ?
”

“3, Is there any authority now existing, under which
martial law can be legally proclaimed ?

’*

^ The Proclamation will be found in 6 I. A., p. 74.

.

2 Bani of Chillaree v. Governmmt of Lidia, 4 I.A., p. 210 ; Nawab
Malka Jehan v. Deputy Commissioner of Lucknow, C LA. 63.
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His answers contained the following passages :

—

The efifect of a proclamation of martial law in a dis-

trict of England, is a notice to the inhabitants that the
Executive Government has taken upon itself the responsi-

bility of superseding the jurisdiction of all the ordinary

tribunals, for the protection of life, person, and property,

and has authorized the military authorities to do whatever
they think expedient for the public safety. There is no
doubt, therefore, that when a proclamation of martial law-

is issued, the Government, to use the language of the

question submitted to me, empow^ers generals in command
to overrule and disregard all private interests and rights

of property which come in the way of their operations/'
‘‘ I consider it clear that during a period of great danger

and necessity, the Crown is not only justified in proclaiming:

martial law, but that it would fail in the performance of

its duty if, upon such an occasion, it were to shrink from
the responsibility incident to sucli a step. The exercise,

however, of this prerogative to proclaim martial law,,

seems to me to be a matter of contingent legality, rather

than of absolute right
;
and the constitutional propriety of

its exercise will have to be determined in each case by
subsequent decision of Parliament, and the legality of the

acts done under the authority of the proclamation will have^

to be established by Parliament in an Act of Indemnity to
ministers, on whose responsibility the proclamation was
issued.” “ Whenever Parliament is called on to give the
sanction of law to the acts of those who have been con-

cerned in putting in execution a proclamation of martial

law, the question of granting compensation to those who
have suffered in person or property, will naturally come
under its consideration, and each case can then be dealt

with in such manner as the Legislature may think fit.”
^

§ 116. These remarks by Mr. Headlam throw little

light on the question w’hich we are now discussing. Sup-
pose an oflScer was sued or indicted for turning a mansion
into a fort, in opposition to the resistance of an otherwise
loyal owner, how should he defend himself? Should he
plead that his proceedings were part of a great act of
State, viz. a war against the invading nation, and that it

was outside municipal jurisdiction ? or should he plead that

^ Beport of Commission on Defence of United Kingdom, February 7^
i860, Appx., p. 90.
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in acting under martial law he was doing what was justi-

fiable by common law ? Or, supposing an Act of Indemnity
passed Ha plead that his conduct, if

— o. ^ legalized by
Parliament ? Practically, ot course, uio pleader would set

up all these defences. It seems to me, however, that the
first would be the real one. The war, suppose, with France,

would be an undoubted act of State, and it is impossible

to see how one of a consecutive series of acts could be

separated from another. If it is an act of State to shoot

an enemy, it must be equally an act of State to turn a

house into a fortress for the purpose of shooting him. Of
course this would not protect an officer who used his position

for some purpose unconnected with war
;

as, for instance, if

he carried away valuable pictures or statues which he found

in the house. The court would have jurisdiction to find

that such conduct did not come under the sanction of the

State {ante, § 108). It is quite consistent with the whole

tenor of English law to hold, that a person, acting for the

best in a difficult position, should be freed from all fear of

future litigation. Mr. Headlam seems rather to*suggest

that all such acts would be technically illegal, and would

require a 'post facto justification. But if so, the act of the

officer in the assuccied case would be a felony, viz. house-

breaking, and the owner would be justified in killing him;

and if the owner was shot in the act of resistance, this would

be murder. An xict of Indemnity would protect those who
shot the owner, but it could not retrospectively render

criminal any acts done by him in protecting his property.^

This seems such an alarming conclusion that one is inclined

to doubt the soundness of the basis on which it rests. It

may, of course, be that the maxim solus populi supremd lex

would be a sufficient defence in the case supposed, if it

should be held fully cognizable by the ordinary tribunals.

The spirit, though not perhaps the letter, of s. 81 of the

I.P.C. would certainly cover such a case.

§ 117. Foreign Government.—The orders of a Foreign

Government will only be a justification for acts done within

its own jurisdiction. In Dobree v. Napier,^ the defendt|,nt

was sued for seizing an English ship. He pleaded that he

/ commissioned as an admiral by the Queen of

Portugal, and that he had been ordered by her to blockade

^ See per Willes, J., L.E., G Q.B., at p. 25.
‘i 2 Bing, N.O. 781,
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the coast of that country, and thaf in the execution of this
duty he had seized the ship in question, which was duly
condemned. It was admitted that this plea was sufficient,
but a replication was put in that he could not justify under
the orders of tlie Queen of Portne:a], as he had entered her
service in violation of the provisions of the Foreign Enlist-
ment Act, and therefore his service was unlawful. This
replication was held bad. A violation of the Foreign Enlist-
ment Act was a matter between Captain Napier and his
own sovereign, but it did not affect the Queen of Portugal,
who was not bound by the statute, and was at liberty to
employ any one she chose. In this case the seizure was,
in fact, perfectly lawful. It was made within Portuguese
waters, and was followed by a regular sentence of a prize
court. But it would have made no difference to the
defendant if it bad been absolutely illegal. Any injury
arising to an English subject from an act of war by a foreign
sovereign, could only be comjiensated by diplomatic action
between the two States {ante^ § 109). The same rule was
applied where the master of an jEnglish ship contracted with
the ChiKan Government to carry to England some prisoners
who were sentenced to banishment. On reaching England
they indicted him for assault and false imprisonment, and,
on appeal, the conviction was affirmed. The Court held
that there could be no conviction for what was done within
the Chilian territory, for that in Chili the acts of the
Government towards its subjects must be assumed to be
lawful, and that an English ship, while within the territorial
waters of a foreign State, was subject to the laws of that
State as to acts done to the subjects thereof. But an
English ship on the high seas, out of any foreign territory,
was subject to the laws of England

;
and, therefore, any

jurisdiction under the orders of the Chilian Government
ceased when the ship passed the line of Chilian jurisdiction.
It might be that transportation to England was lawful by
the law of Chili, and that a Chilian ship might so lawfully
transport Chilian subjects. But for an English ship the
laws of Chili out of the State w^ere })owerless, and the law-
fulness of the acts must be tried by English law.^

§ 118. Lawful Correction.—There are a few cases in which
the law vests in private persons the right of personal
chastisement of those who are under their care. The right

» Per Erie, C.J., Bey, v. Lesley, 29 L.J. M.C. 97; S.C. Bell, 220.
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exists in the case of parents over their children, of school-

masters over their scholars, and of masters over their

apprentices. The correction must be administered for a
proper purpose, and in a suitable manner. For any injury
resulting from excessive violence, the person inflicting it is

answerable. In a case where a schoolmaster had caused
the death of a boy by excessive beating, Oockburn, C.J.,

said :
“ A parent, or a schoolmaster, who for this purpose

represents the parent, and has the parental authority dele-

gated to him, may, for the purpose of correcting what is

evil in the child, inflict moderate and reasonable corporal

punishment, always, however, with this condition, that it is

moderate and reasonable. If it is administered for the
gratification of pa8.'‘ion or of rage, or if it be immoderate
and excessive in its degree, or if it be protracted beyond
the child’s power of endurance, or with an instrument un-

fitted for the purpose, and calculated to produce danger to

life or limb; in all such cases the violence is unlawful, and
if death ensues it will be culpable homicide.”^ Where a

father beat a child of two and a half years with a strap,

and death ensued, Martin, B., said : The Ihw as to

correction has reference only to a child capable of appreci-

ating correction, and not to an infant two and a half years

old. Although a slight slap may lawfully be given to an
inlant by its mother, more violent treatment of an infant

by its lather would not be justifiable
;
and the only question

for the jury to decide is, whether the child’s death was

accelerated or caused by the blows inflicted by the prisoner.”
^

W heie, however, the correction has been proper and reason-

able, if liom any unforeseen cause death should ensue, the

death will be excused as being accidental.^ The right of

coriectiou jpossessed by a schoolmaster extends not only to

acts done in school, but to acts done on the way to and

irom school. It is a delegation of parental rights which

begins to operate as soon as the child has left his home.^

The same law applies in the case of master and apprentice
;

®

and in the old books it is stated to exist in the case of

master over seivant generally. Probably the servants there

1 Ilea, V. IJophiiy 2 F. & F. 202. - v. Oriffm, 11 Cox. 402.

1 Hale, P.C. 474; 1 Hawk, P.C. 85; Foster, Or. L. 262; 1 East,

P C. 261
* Vleary v. Booth (1893), 1 Q.B. 465.

Ibid. vb. sup., Beg. v. Kei/e, 1 Ld. Eaym. 144; Act. XIX. of

1850, s. 14.



330 LAWFUL COERECTION. [Chap. nr.

meant were youthful apprentices. Certainly no nVht to

beat a servant is recognized by modern law. Dismissal is

the only punishment allowed. Nor can a husband justify

beating his wife, though in earlier times even this privilege

appears to have been admitted.^

§ 119. The right of a captain of a merchant ship at sea

to inflict corporal punishment upon a seaman for mutinous
conduct rests upon the necessities of the case. It was
recognized to the fullest extent by Lord Stowell in the case

of the Agimourt^ where he laid it down, that though the

punishment inflicted might be more severe than was per-

missible in the case of an apprentice, yet it must be applied

with due moderation, and that “in all cases which will

admit of the delay proper for inquiry, due inquiry should

precede the act of punishment
;
and therefore that the

person charged should have the benefit of that rule of

universal justice of being heard in his own defence. A
j)unishment inflicted without the allowance of such benefit,

is in itself a gross violation of natural justice. There are

cases, undoubtedly, which neither require nor admit of such
a deliberate procedure. Such are cases in which the criminal

facts expose themselves to general notoriety by the public

manner in which they are committed, or where the necessity

occurs of immediately opposing attempted acts of violence

by a prompt reaction of lawful force, as in the disorders of

a commencing mutiny.’* Lord Stowell added, “ Nor do I

find that any particular mode or instrument of punishment
has received a particular recognition. That must be left to

the common usage practised in such cases, and to the
humane discretion of the person who has the right of com-
manding its application.”

This case was cited and relied on by Holloway, J., in the
case of Bsg v. Irvine^ where a master of a ship was indicted
under s. 340 for wrongfully confining the mate and carpenter.
He told the jury that the captain of a ship had, from the
necessity of the case, considerable powers, extending, in the
case of disobedient mariners, to the infliction of corporal
pimishment. That his powers a fortiori extended, in case
of necessity, to what would, but for those powers, be wrongful
restraint. He must, however, be restricted by the necessity

6 Com. Dig. 543.
1 Hagg. Adm. 272. See to the same effect. Lamb v. Burnett 1 Cr.

& J. 291.

First ^ladras Sessions, 1867.
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of the occasion, and for determining upon that necessity, the-

condition of the ship, in which a whole watch had refused

to work, was very material matter for their consideration,

but that an act of restraint or confinement, legal in its

inception, would become wrongful if the mode used was
improper, or the continuance longer than the need demanded.
The question of the necessity was not to be too nicely

weighed, according to the calm judgment which men in cool

blood would form after the event, but by a consideration of
the occurrences, as they would appear to a reasonable man
placed in the situation of the captain.

§ 120. Husband and Wife.—According to English law, the-

wife is supposed to be subject to such powerful influences*

by her husband, that in some cases, the extent of which is^

not very fully defined, she is excused on the assumption that

she has been acting under his coercion.^ Further, there is

assumed to be such a complete community of interest

between them that neither can bring any criminal charge

against the other, except in regard to personal injuries

inflicted by one upon the other.‘^ Neither of these principles

is recognized by the Penal Code, Their application to

the case of theft by one of the married couple from the

other, will be discussed hereafter in reference to the law of
theft. (See posty §§ 495—497.)

§ 121. Mistake.—Each of the ss. 7C and 79 contains a^

reservation in favour of a person who, though neither bound
nor justified by law in doing a particular act, yet by reason

of a mistake of lact, and not by reason of a mistake of law,,

in good faith believes that he is so bound or justified.

The rule as to mistake of fact was stated by Stephen, J.^

as follows :
^ ‘‘I think it may be laid down as a general rule,

that an alleged offender is deemed to have acted under that

state of facts which he, in good faith, and on reasonable

grounds, believed to exist when he did the act alleged to-

be an offence.” This is in accordance with ss. 76 and 79, and
with the definition of good faith in s. 52. A person who-

finds a man in his bedroom at night, under circumstances

which lead to the reasonable inference that he has come to*

commit a burglary, would be justified under s. 103 in shoot-

ing him, even though he had come for a perfectly innocent

^ Steph. Dig. Grim. L., art. 30.

- Reg, V. Lord Mayor of London ^ 16 Q.B.D. 772.

Reg, v. Tohony 23 Q.B.D., p. 188.
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purpose.^ He would not be justified in shooting a woman
or a child. He would not be excused if he fired at a person
whom he wrongly supposed to be committing a criminal
trespass in his paddy field, because even if he were right in

his supposition, he would be doing what is not authorized
by s. 104. The reasonableness of the belief is again a
question of fact, and more indulgence will be shown to a
person who has to act on the spur of the moment, especially

if he is an officer of justice who is bound to acV
one w’ho, under the facts assumed, has still time for con-

sideration. A person who hears a man outside his house at

night, vvould be expected to act with more caution, than
one who finds a man at his bedside.®

§ 122. The extent to which ignorance of an essential fact

may be pleaded as a defence to a criminal charge was much
discussed in a recent case/ The prisoner was indicted

under an English statute, which is in substance identical

with s. 361 of the I.P.C., for unlawfully taking an un-

married girl under the age of sixteen out of the possession,

and against the will, ot her father. All the facts were
proved, but it was found by the jury that, before the

prisoner took the girl away, she had told him that she was
eighteen, and that the defendant hona fide believed that

statement, and that the belief was reasonable. Upon a
case reserved it was held by fifteen judges (Brett, J., alone

dissenting) that the conviction was right. The judgments
establish the four following rules :

—

I.

—

That ivhen an act is in itself lilainly criminal^ and is

more severely j)unishahle if certain circumstances coexist,

ignorance of the existence of such circumstances is no answer
to a charge for the aggravated offence. For instance, on a

charge of assaulting a policeman in the execution of his

duty, under s. 353 ; or of abducting a child under ten in

order to steal from its person, under s. 369; or of lurking

house-trespass by night, under s. 444, it would be no defence
to establish ignorauce that the person assaulted was a
jwliceman

;
that tlie child abducted was under ten ;

or that
ihe hour at which the house was broken into was after sunset.®

^ Levels case, 1 Hale, 42.
^ Bhawoo Jivaji v. MvJji J)aml, 12 Bom. 377. See too Burna v.

Nowell, L.R., 5 Q.B. 444.
Leetc V. JIart, L.K., 3 C.P. 322.

* Reg, v. Prince, L.li., 2 C.C. 154.
See p. 176 of the report.
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II .—That where an act is prima facie in^nocent and proper^
unless certain circumstances coexist, then ignorance of such
circumstances is an answer to the charge. For instance^ on a
charge against a carrier of carrying game sent by an
unqualified person

;
or against a person for sending vitriol

not properly marked as such
;
or ajraiost a dealer of being

in possession of stores marked with tlie Admiralty broad
arrow

; it was in each case a sufficient answer to show that
the defendant was ignorant that he was in fact carrying
game, or sending vitriol, or that the goods in his possession

bore the Government mark.^

HI .— That even in the last-named cases, the state of the

defendant's mind must amount to absolute ignorance of the

existence of the circumstance which alters the charaete^^ of the

act, or to a belief in its non-existence. Where the defendant

does the prohibited acts, without earing to consider what is

the truth as to the facts, or with notice of circumstances

Avhich ought to put him on inquiry, which he avoids, the

absence of positive knowledge ayiU be no defence.^

§ 123. The difficulty in Prince's case was thaj it came
under none of the above three heads. To constitute the

offence charged it was necessary to make out four things

:

First, that the person taken away was a girl, that is a female

whose years rendered it probable that she was still under
guardianship; secondly, that she was in fact in the lawful

possession of some one
;
thirdly, that she was taken out of

that person’s possession without his consent; fourthly,

that she was under sixteen. Unless all four circumstances

were combined, the act was not unlawful, in the sense of

being criminally indictable. On the other hand, the absence

of the circumstance of age did not make the act innocent

and proper, except so far as it exempted it from punish-

ment. It was admitted that if the taker had wrongly

believed that he had the guardian’s consent to the taking,

he \\ould have been excused; so also if he had, though
erroneously, believed that the girl was not in the possession,

or under the guardianship, of any one.®

It was asked, on what ground an erroneous belief as to

the existence of two ingredients in the definition of the

offence should be a justification, while an equally erroneous*

belief as to another should be none ? This was the ground

of Mr, Justice Brett’s opinion in favour of an acquittal.

^ See pp. 162, 165, 168, 176, and Rule V., posf.

2 See pp. 169, 177. ^ See pp. 167, 175.
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Different answers were given by the other judges The
judgment delivered by Blackburn, J. (p. 170), rests simply

on a consideration of the languap;e and object of the statute,

as rendering it unlikely that the prisoner’s knowledge of

the age of the girl could be an essential element in the

offence. Mr. Justice Denman (p. 178) considered that the

word unlawfully ” which occurs in the English statute

must be taken as "equivalent to the words ‘ without lawful

excuse,’ using those words as equivalent to ^ without such
an excuse as, being proved, would be a complete legal

justification for the act, even where all the facts constituting

the offence exist.’ ” He further held that as the father had
•the rights of a natural guardian until the daughter was
twenty-one, the act of the defendant in taking her out of

his custody, even on the supposition that she was actually

eighteen, was an unlawful, though not a criminal act, and,

therefore, could not be said to be done " lawfully.” This

view clearly could not apply in India in the case of Hindu
or Mahometan females, with whom, except for the purposes

•of certain statutes affecting property, minority ceases at

sixteen. Probably the most satisfactory, and for Indian
.purposes the most instructive view, was that taken by
Bramwell, B. He said (p. 175)

" What the statute contemplates, and what I say is v^rong,

is the taking of a female of such tender years\hat slie is

properly called a girly can be said to be in another’s

jpossession, and in that other’s care or charge. No argument
is necessary to prove this ; it is enough to state the case.

The Legislature has enacted that if any one does this wrong
act, he does it at the risk of her turning out to be under
sixteen. This opinion gives full scope to the doctrine of the

Jinena rea. If the taker believed he had the father’s consent,

though wrongly, be would have no mens rea ; so, if he did

not know that she was in any one’s possession nor in the

care, or charge, of any one, in those cases he would not

know' he was doing the act forbidden by the statute—an
act which, if he knew she was in possession or care of any
one, he would know was a crime or not, according as she
was under sixteen or not. He w ould not know he was doing
an act wrong in itself, whatever was bis intention, if done
without lawful causes.”

In other words, he who does that which is wrong must
take the risk of its turning out to be criminal. This would
.suddIv us with a further rule, viz.

:
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IV.— Where an cict which is in itself wrong is, under cei^tain

circumstances, criminal, a person who does the wrong act cannot
set up as a defence that he icas ignorant of the facts which
iurn^ the wrong into a crime.

§ 123. This view, and the reasoning of Baron Bramwell,
'were adopted and followed in a later case,^ where a woman
•was convicted of bigamy under an English statute, 24 &
25 Viet., c. 106, s. 5, which is almost identical in its terms
with s. 494 of this Code. She had been deserted by her
husband, and had married again within seven years, having
been informed by his brother that he had been lost in a
ship which went down with all on board, and having made
inquiries whicli confirmed the story. As a matter of fact,

the husband was still alive, but the jury found that she

had, at the time of her second marriage, believed he was
dead, in good faith, and on reasonable grounds. Her case

came literally Avithin the statute, but the majority of the

judges held that the conviction was bad. She Was mistaken
in the cardinal fact which constitutes bigamy, and her

•conduct differed from that of Prince, since, taking Jhe facts

to be as she supposed them, the act done by her and the

motives for doing it were natural and legitimate.*^

It may be observed that the wording of s. 79 is strongly

in favour of this construction. The mistake of fact must
lead the person to believe in good faith that he is ‘‘justified

by law in doing it.” Not merely that his act is negatively

not punishable, but that it is innocent and legal, neither

in excess of his own rights, nor in violation of the rights of

others.

§ 124. V.—Where a statute mahes it penal to do an act

under cei'-tain circumstances, it is a question upon the wording

and object of the particular statute, whether the responsibility

^of ascertaining that the circumstances exist is thrown upon the

person who does the act or not. In the former case his know-
ledge is immaterial. For instance, where a statute rendered

it an offence to receive a lunatic into an unlicensed house,

a conviction was upheld, though the jury found that the
defendant honestly and on reasonable grounds believed that

the person received was not a lunatic.® And similarly under
a statute which made it an offence to sell intoxicating

.liquor to any drunken person, it was held that the offence

1 Bag. V. Tohon, 23 Q.B.D. 168. ^ Per Stephen, J., p. 191.
^ Beg. V. Bishop, 5 Q.B.D. 259.
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was comnatted though the purchaser had given no indica-

tion of intoxication, and the vendor did not know that he
was drunk.^ On the other hand, where a statute provided

that every person having in his possession an animal affected

with a contagious disease, should with all practicable speed
give notice to a police officer, it was held that the reason-

able construction to be put upon the words imported the

necessity of knowledge in the person charged with contra-

vening the rule.^

§ 125. Mistake, or Ignorance, of Law is no defence. The
rule is generally put in this way, that every person who has

capacity to understand the law is presumed to have a know-
ledge of it.® In the majority of cases this is true in fact as

well as in theory. Many persons may be unacquainted
with the law of theft, but every one knows that he ought
not to take what is not his. The refinements of criminal

law are generally based upon feelings of right and wrong,,

which are common to all. But even where this is not so,

the law of every country must be worked on the principle

that no ,one can break it with impunity by alleging, evea
truly, an ignorance of its provisions. Those who are most
interested m infringing a law would be the readiest to set

up a plea of ignorance, which it would be impossible to

disprove. The rule is enforced against foreigners as well

as against natives of the country. Two foreigners were
charged with murder, as having been seconds in a duel

which terminated fatally. An application was made to-

release them on bail pending trial, and it was urged in an
affidavit made on their behalf, that they were Frenchmen,,
and that by the law of France duelling was no offence. It

was held that this plea would be no defence at the trial,

and could be no ground for indulgence before trial.

Coleridge, J., said : Foreigners who come to England must
in this respect be dealt with in the same way as native

subjects. Ignorance of the law cannot, in the case of a
native, be received as an excuse for crime, nor can it any
more be urged in favour of a foreigner.” ^

§ 126. Even in a case where an act was innocent before,,

and was for the first time made an offence by statute, a

^ Cundy v. Lc Cocq, 13 Q.B.D. 207.
“ Nichols V. Hall, L.E., 8 C.P. 322. See also Rule II., ante, § 122„

and on^e, §§ 10—12.

1 Hale, 42.
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physical impossibility that the prisoner could have known
of the statute was held to be no absolute bar to a conviction.

The judges, however, recommended that the prisoners

should be pardoned, they having shown that they were at

sea when the statute was passed, and that they could not

possibly have been aware of it.^

In a similar and more recent case, Baggallay LJ., said

:

Before a continuous act or proceeding, not originally un-

lawful, can be treated as unlawful by reason of the passing

of an Act of Parliament by which it is in terms made so,

a reasonable time must be allowed for its discontinuance
;

and though ignorance of the law may, of itself, be no excuse

for the master of a vessel who may act in contravention of

it, such ignorance may nevertheless be taken into account,

when it becomes necessary to consider the circumstances

under which the act or proceeding alleged to be unlawful

was continued, and when and how it was discontinued, with

a view to determine whether a reasonable time had
elapsed without its being discontinued.’* ^ Suppose, for

instance, that an Act of Parliament was passed in England,
applicable to India, which came into operation aS soon as

the royal assent was given, and that an offence against

it was committed in India a week after it came into

operation, before the Act could have arrived, or been pro-

mulgated in India; I do not think it could be contended
that the law was in force in India at the time the act was
committed.

§ 127. Mr. Bishop remarks upon this point : ® ‘‘In civil

causes it would seem that if law and fact are blended as

a mixed question, or if one’s ignorance of fact is produced
by ignorance of law, the whole may be regarded as ignorance
of fact, of which the party is at liberty to take advantage.
So, in criminal jurisprudence, if the guilt or innocence of
the prisoner depends on the fact, to be found by the jury,
of his having been or not, when he did the act, in some
precise mental condition, which mental condition is the gist

of the offence, the jury, in determining the question of
mental condition, may take into consideration his ignorance
or misinformation in a matter of law. Thus to constitute
larceny, there must be an intent to steal, which involves
.the knowledge that the property taken belongs not to the

^ Beg, V. Bailey^ Russ. & Ry. 1.
‘ Burns v. Nowell^ L.R., 5 Q.B. 454, ^ Bishop, s. 378.
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latter. Yet if all the facts concerning the title are known

to the accused, and so the question is merely one of law

whether the property is his or not, still he may show, and

the showing will be a defence to him against criminal pro-^

cess, that he honestly believed it his, through a misappre-

hension of law. A mere pretence of claim set up by one

who does not himself believe it to be valid, does not prevent

the act of taking from being larceny.*’

The same view has been taken in England. In Meg, v.

Beedy^ Coleridge, J., said :
“ Ignorance of the law cannot

excuse any one, but at the same time, when the question is

with what intent a person takes, we cannot help looking

into their state of mind, as if a person takes what he believes

to be his own, it is impossible to say he is guilty of felony.”

And so it was held where a poacher forcibly retook from
a gamekeeper snares which he had set, in ignorance of a
statute which entitled the gamekeeper to seize them.^

§ 128. Judicial Immunity—Civil Suits.—The protection

given to judges by s. 77 appears substantially to conform
to the IJnglish law. As regards civil suits, the general

principle is, that judges are protected from suits for things-

done Avithin their jurisdiction, though erroneously or

irregularly done, but that when they act Avholly Avithout

jurisdiction, whether they may suppose they had it or not,

they have no privilege.® In the Avell-knowa case of Kemp v.

Neville,^ the AAhole law on this subject Avas exhaustively

discussed by Erie, C.J.,in an action for assault and imprison-

ment brought by the plaintifi’ against the Vice-Chancellor
of the University of Cambridge. By the charter of the
University the proctors had poAAer to arrest, and the Vice-
Chancellor had power to imprison any Avomen Avho were, or
Avere reasonably suspected of being, improper Avomen. The
plaintiff, who in fact was a perfectly virtuous woman, was
arrested and imprisoned under these poAvers. The jury found
that the proctors who took her before the Vice-Chancellor
had reasonable cause of suspicion

;
that the defendant had

not made due inquiry into the plaintiff’s character, and that
the punishment was undeserved. On these findings it was
held that the judgment must be entered for the defendant.
Erie, C.J., said :

“ The rule that a judicial oflBcer cannot be
sued for an adjudication, according to the best of his.

1 Car. & M. 308. « Beg, v. HaU, 3 C. & P. 409.
^ See Parke B., Calder v. ilalhet, 2 M.I.A., at p. 307.
4 10 C.B. N.S. 523; 31 L.J. O.P. 158.
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judgment, upon a matter within his jurisdiction, and also

the rule that a matter of fact so adjudicated by him cannot
be put in issue in an action against him, has been uniformly
maintained.” In many of the cases a special immunity is

ascribed to an oflScer who is acting as judge of a court of

record.^ Practically, however, this circumstance seems to

be of little importance. In a case where churchwardens
acted as returning oflScers at an election, and an action was
brought against them for rejecting a vote, Cressw^ell, J,, said:
‘‘ Here the defendants may not be judges, but they are

quasi-judges. They had to exercise an opinion upon the
matter Avhether the plaintiff was entitled to vote or not
Having decided against the plaintiff without malice or any
improper motive, it would be monstrous to subject them to

an action.”
“

§ 129. Whether a judge acting within his jurisdiction

can ever be liable to an action for a judicial act, even
though it w^ere done maliciously, oppressively, or corruptly,

is a question which until lately has been unsettled, no case

having arisen in which the facts rendered it necessary to

decide the point. In Taaffe v. Lord Dowms^ the Chief
Justice of the King’s Bench in Ireland was sued for issuing

a warrant of arrest, which appears to have been illegaL

He pleaded that he did the act in the discharge of his

judicial functions as Chief Justice. The plaintiff demurred^
and the demurrer was overruled. Mayne, J., in deciding
for the defendant, admitted that if he had made the warrant
the fraudulent cover for oppression, or corruption, or malice,

the plaintiff could prove that upon the plea, and apparently
considered that the proof of such facts would support the
action. In the more recent case of Fray v. Sir Colin Blade-
hurn,^ Crompton, J., said: “It is a principle of our law that
no action will lie against a judge of one of the superior

courts for a judicial act, though it be alleged to have been
done maliciously and corruptly.” The only other case of
the sort to be found in the books is Hammond v. Howell^
where the suit w^as against the Eecorder of London for an

1 According to the English phraseology, every court which has
power to fine and imprison is a court of record : 2 Bac. Abr, 391, per
Erie, CJ., 10 C.B. N.S., p. 547 ;

31 LJ. C.P., p. 164.
2 Tozer v. Child, 7 E. & B. 377 ; 26 L.J. Q.B. 151 ;

and per Lord
Esher, M.B., Anderson v. Gorrie, post, § 129.

^ 3 Moo. P.C. 36 n., at p. 39. ^ 3 B. & S. 676, at p. 678.M Mod. 84; 2 Mod. 218.
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erroneous judgment, and the Court said that the action was

worse than the injury. In none of these three cases was

there any allegation of corrupt or oppressive behaviour.

This element was supplied in the latest case on the subject,

in which all the previous authorities were reviewed.^ There

an action was brought against three judges of a colonial court

to recover damages for acts done in the course of judicial

proceedings. The jury found as to the defendant Code,

‘‘that he had overstrained his judicial powers, and had

acted in the administration of justice oppressively and
maliciously, to the prejudice of the plaintiff and to the

perversion of justice,” and they assessed damages at five

hundred pounds. The judge, Lord Coleridge, C.J., directed

judgment to be entered for the defendant, on the ground

that no action will lie against a judge of a court of record

in respect of acts done by him in his judicial capacity.

This judgment was affirmed on appeal, Lord Esher, M.B.,

after pointing out that the acts complained of were done
in the course of proceedings, which were within the juris-

diction of the judge, and that the acts found to have beei

committed by the judge amounted to a gross dereliction

of duty, for which he could be removed from ofiice, pro-

ceeded as follows :
“ But the existence of a remedy would

not of itself prevent an action by a private person
;
so that

the question arises, whether there can be an action against

a judge of a court of record for doing something within his

jurisdiction, but doing it maliciously and contrary to good
faith. By the common law of England, it is the law that

no such action will lie, the ground alleged from the earliest

times as that on which this rule rests is, that if such an
action w'ould lie the judges would lose their independence,
and that the absolute freedom and independence of the
judges is necessary for the administration of justice.” Lord
Esher then cited the cases below,* and said :

“ To my mind
there is no doubt that the proposition is true to its fullest

extent, that no action lies for acts done or words spoken by
a judge in the exercise of his judicial office, although his

motive is malicious, and the acts or words are not done or

^
Ander&on v. Gorrie (1859), 1 Q.B. 688.

* Milhr V. Hope, 2 8haw, Scotch App, 125; Haggard v. Pelicier

(1892), A.C. 61, at p. 68 ; Fray v. Blackburn, 3 B. & 8. 576,
at p. 578 ; iScoit v. isianafield, L.11., 3 Ex. 220 ; and the conflicting
dictum of Cockburn, C.J., in Thomas v. Churton, 2 B. & S. 475, at
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spoken in the honest exercise of his office. If a judge goes

beyond his jurisdiction, a different set of considerations

arise. The only difference between judges of the superior

courts and other judges consists in the extent of their

respective jurisdiction.”

§ 130. AVhereajudge has jurisdiction over the subject-

matter, the person, and the place, he does not act without

jurisdiction, merely because he does something which, or

in a way which, the law does not warrant. In a case where
an ecclesiastical judge was sued for unlawfully excommuni-
cating a defendant,^ Blanc, J., said ;

“ The distinction is,

that where the subject-matter is within the jurisdiction, and
the conclusion is erroneous, although the party shall, by
reason of the error, be entitled to set it aside, and to be
restored to his former riglits, yet he shall not be entitled

afterwards by action to claim a compensation in damages for

the injury done by such erroneous conclusion, as if, because

of the error, the court had proceeded without any juris-

diction. It seems to me that this is not the case of a court

having proceeded altogether without jurisdiction, but of

a court having jurisdiction, and having, in the course of it,

come to an erroneous conclusion, which has been the cause

of the damage.” The same principle has been frequently

laid down by the Privy Council, in cases under s. 622 of

the Civ. P.C. of 1882.2

§ 131. Where a judge lias general jurisdiction over a par-

ticular subject-matter, but is under certain limitations as to

place, per8on,or value; there if he kno\vs,or ought to know that

the special facts exist w hich oust his jurisdiction, he is liable

for anything he does under colour of an authority which
he know'S that he does not possess. But if the facts are not
within his knowledge, it is the duty of the party who relies

upon them to bring them to his notice, and if he fails to do
so, no action lies against thejudge if he believes he possesses

the jurisdiction which he exercises.® This was the ground
of the judgment in Colder v. Halket, already cited. There
an action of trespass was brought against the defendant,

a judge in a criminal court in Bengal, for arresting and
detaining the plaintiff, a European British subject, on a
charge of riot. The defendant had no jurisdiction over such

^ Acherhy v. Parkinsoriy 3 M. & S. 411, p. 427.

Bajah Amir Hassan Khan v. Sheo Baksh iSingh, 11 1.A. 237; 11
Cal. 6.

3 Givinne v. Poole, 2 Lutw. 387 ; Houlden v. Smith, 14 Q.B. 841.
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a person, except for the purpose of committing him for trial

to the Supreme Court. The Judicial Committee held that

the action must fail, because, ** In the case now under con-

sideration, it does not appear from the evidence in the case,

that the defendant was at any time informed of the European
character of the plaintiff, or knew it before, or had such

information as to make it incumbent on him to ascertain

that fact.”
^

Where a justice of the peace can only issue a warrant

upon a delinite charge being made, and an information on

oath laid before him, he will be liable to an action of

trespass if he issues a warrant without them.^ But if an

information is in fact laid before him, he is not liable,

though the information contained no legal evidence, either

of any offence, or of the plaintiff’s participation in it.^

§ 132. Criminal Liability.—There is very little to be

found in the English law books as regards the criminal

liability of judicial officers for acts done in their judicial

capacity. Lord Hale discusses at considerable length the

case of persons executed under illegal sentences.^ He says

:

^ If he that gives judgment of death against a person, hath
no commission at all, if sentence of death be commanded to

be executed by such person, and it is executed accordingly,

it is murder in him that commands it to be executed, for it

is coram nonjudice” And so it is if the commission gives

jurisdiction over a particular class of persons, or under
particular circumstances, and it is executed against persons

not included in the class, or under different circumstances.

For instance, the execution by martial law in time of peace
of persons who are not listed under the military power is

murder. On the other hand, every intendment will be

made in favour of the judicial power. If a judge has juris-

diction to pass sentence of death under one commission, it

will not be murder, though he professes to act under another
commission. And where the sentence is passed under a
commission which has terminated without the knowledge of
the judge, as by the King’s death under the old law, he is

not liable. Nor where there is jurisdiction, even though
there has been an irregularity sufficient to cause a reversal
of the sentence, such as holding the trial on a day to which

' 2 M.I.A., p. 310. 2 Qasper v. Myttou, Taylor, 291, p. 329.
•' Cave V. Mountain, 1 M. & G. 257.
^ 1 Hale, P.C. 496—502 : folld. 1 Hawk, P.C. 8 ; 1 East, P.C. 384.
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the court had not been adjourned. The law was laid down
similarly by Cockburn, C.J., in the case of Beg, v. Ndson}
He said

:

^

‘‘When there is jurisdiction, but the jurisdiction is exer-
cised under a misapprehension, either with reference to a
person not within it, or in excess of the power of the tribunal,

in such cases the persons acting with judicial authority

would not be criminally responsible; but supposing that
there is no jurisdiction at all, that the whole proceeding is

coram non judice^ that the judicial functions are exercised

by persons who have no judicial authority or power, and a
man’s life is taken, that is murder

;
for murder is putting

a man to death without a justification, or without any of

those mitigating circumstances which reduce the crime of

murder to one of low degree. Thus in the case put by
Lord Coke of a lieutenant having a commission of martial

law, who
2)ut8 a man to death by martial law in time of

peace, that, says Lord Coke, is murder.” ^ In another part

of his charge, the Chief Justice said

:

“ Again, on the second branch of the ease, in which we
take the legality of martial law for granted, if you think
that although there may have been a mistake, and a most
grievous mistake, in condemning and sending this man to

death, yet that the proceedings were done honestly and
faithfully, and in what was believed to be the due course of

the administration of justice, again I say you ought not

to harass the accused persons by sending them for trial to

another tribunal.”

§ 133. I am not aware of any case in which one of the

higher judges has been prosecuted criminally in respect of

any judicial act. The case of B, v. Loggen^ in which the

chancellor of the Bishop of Sarum was convicted of extor-

tion for compelling an executor to take out probate in the

bishop’s court, when he had already taken out probate in

the court of the archbishop, was expressly decided on tlie

ground that he was acting not judicially, but ministerially.

Numerous cases, however, are to be found of applications

for an information ^ against justices of the peace. The law
on this subject is stated as follows in 4 Bac. Abr., p. 631

:

Any fraud or misconduct imputed to magistrates in pro-

^ Cockburn, pp. 124, 156.

Under s. 300 of the Penal Code, Exception 3, such an act might
be reduced to culpable homicide not amounting to murder.

1 Stra. 74. ^ See as to this, 4 Bac. Abr. 402.
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ceediDg, notwithstanding the issue of a certiorari^ may be a

g
round for a criminal proceeding against them

;
and Lord

lenyon said ^ he believed there were instances in which a
criminal information had been granted against magistrates

acting in sessions. But these must have been instances of

manifest oppression and gross abuse of power. For gene-
rally the justices are not punishable for what they do in

sessions.** For instance, a criminal information was granted
against justices of sessions, wlio had ordered a woman, who
had damned an alderman, to be whipped under a statute of

12 Ann., which only applied to vagrants. The Court
‘‘ observed that the construction that was made upon the

words of the Act was so notoriously groundless, that what
the justices did they took to be manifestly an act of oppres-

sion.”^ And so where justices of the peace had either

refused to grant, or had granted, licences to publicans, not

upon the merits of the application, but corruptly for motives

of personal advantage to themselves.' The same course

was adopted where justices of the peace, apparently from
mere whim, had discharged a vagrant who had been com-
mitted By another justice. Ashurst, J., said :

“ This, there-

fore, was gross misbehaviour in the defendants, which cannot

be imputed to mistake or ignorance of law. And though
they have denied generally that they acted from any
interested motive in this business, yet that is not suflScient,

for if they acted even from passion or opposition, that is

equally corrupt as if they acted from pecuniary considera-

tions.’*^ On the other hand, the Court of King’s Bench
has frequently declared ‘‘ that even where a justice of the

{

)eace acts illegally, yet if he has acted honestly and
audably, without oppression, malice, revenge, or any bad
view or intention whatsoever, the Court will never punish

him in the extraordinary course of an information, but will

leave the party complaining to the ordinary legal remedy
—by action or indictment.^ Practically, I believe, it will

be found that where the appropriate proceeding by informa-
tion has failed, no attempt has ever been made to prefer an
indictment.

1 11. V. Seton, 7 T. R. 873.
^ if. V. Mather^ 2 Bamardiston, 249.
^ It. V. Davis, 3 Burr. 1317 ;

D. v. Holland, 1 T. li 692.
^ li. V. Brooke, 2 T. R. 190.
^ Per curiam, B, v. Palmer, 2 Burr. 1162 ;

i?. v. Justices of Sleaford,
1 W. Bj. 432 ;

It. v. Jackson, 1 T. B. 663 ;
i?. v. Badger, 4 Q.B. 468.
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§ 134. Judicial Officers in India are in a more favourable

position as regards civil suits than they are in England.
Act XVIII. of 1850 provides that

—

‘‘No judge, magistrate, justice of the peace, collector, or

other person acting judicially, shall be liable to be sued in

any civil court for any act done, or ordered to be done, by
him in the exercise of his judicial duty, whether or not

within the limits of his jurisdiction, provided that he at the
time, in good faith, believed himself to have jurisdiction to

do or order the act complained of
;
and no oflScer of any court,

or other person bound to execute the lawful warrants or

orders of any such judge, magistrate, justice of the peace,

or other person acting judicially, shall be liable to be sued
in any civil court for the execution of any warrant or order,

which he would be bound to execute, if within the jurisdic-

tion of the person issuing the same.”

The protection given to judges under this Act only applies

where the defendants have used “ due care and attention
”

(s. 52), or, in the language of the Privy Council, “ where
parties hond fide, and not absurdly, believe that they are

acting in pursuance of statutes and according to la<V.”
^

§ 135. Where the error «as to jurisdiction under which
the judge acts is one of law, the question will be, first,

whether as a matter of fact he believed that he was acting

legally; secondly, whether this belief was one which, with

reterence to his position and attainments, the difficulty of

the matter under discussion, and the opinions entertained

upon it by others, he might reasonably have held; or

whether the mistake is one which is so irrational that it can
only be ascribed to perverseness, malice, or corruption.^ On
the other hand, it has been held that where he has jurisdic-

tion he is protected by the statute, even though he has dis-

charged his duties erroneously, irregularly, or illegally, and
without believing, in good faith, that he had jurisdiction.**

It is evident that jurisdiction is a question of law, which
cannot be affected by any mistake as to its existence on the
part of the officer. If, however, the facts are that a judge
has acted illegally within his jurisdiction, knowing that he
was acting illegally, and believing that he had not even

^ Fer Lord Campbell, Spooner v. Juddow, 4 M.I.A., p. 479.
2 Seshaiyangar v. Ragunatha Row, 5 Mad. H.C. 345; Ragunada Rovy

V. Nathamuni, 6 ibid. 423; Collector of Sea Ousfonis v. Ohithambaram,
1 Mad. 89.

3 Teyen v. Ram Lall, 12 All. 115.
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jurisdiction to act at all, the conclusion would seem clear

that he must be acting: oppressively and maliciously, and

probably corruptly. His liability would then depend upon
the considerations which are discussed in § 129.

§ 136. It will be observed that tlie lanp:uage of s. 77 is

very different from that of Act XVIII. of 1850. Nothing
is an offence which is done by a judge when acting judi-

•cially in the exercise of any power which is, or which in

good faith he believes to be, given to him bylaw.” It is

not stated that he is protected if he acts without jurisdiction,

under a belief entertained in good faith that he had juris-

diction. If any such protection was intended to be given

to him, it is curious that the very clear words of the former

Act should not have been followed, especially as the next

section shows that the Legislature had in view the possi-

bility that judgments or orders might be passed without

jurisdiction. In such a case the ministerial officer is given

an immunity which does not appear to be granted to the

judge. Should the question ever arise in India, the ques-

tion will turn upon the meaning of the word power ” in

s. 77. Is it limited to a power attached to the jurisdiction

which the officer actually possesses, and which he may
exercise erroneously without exceeding his jurisdiction

(ante, §§ 130, 131, 132)? or does it include a power which
assumes a jurisdiction different from any which is vested in

him ? In the former case he uses his power wrongly, or in

circumstances to which it does not apply
;
in the latter

case he uses a power which he never had, and his action is

ultra vires and a nullity. The judgment in the case of

Colder v. Halhett ^ appears to have an important bearing
upon this point. Tliere the Judicial Committee had to

construe a statute which forbade an action in the Supreme
Court “ against any person whatsoever, exercising a judicial

office in the county courts, for any decree, judgment, or
order of the said court.” They rejected the view that it

may mean to protect the judge only when he gives judg-
ment, or makes an order in the bond fide exercise of his
office, and under the belief of his having jurisdiction, though
he had not.” They held that it was intended to place such
judges on the footing of English judges of a similar class,

protecting them from actions for things done within their
jurisdiction, though erroneously or irregularly done, but

' 2 31.LA., 293 at p. 30C.
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leaving them liable for things done wholly without juris-

diction.”

§ 137. Whatever may be the extent of the protection
given by the section, the nature of the acts to which it

applies is pointed out by the Privy Council in the case just

cited, where they said :
‘‘ It is not merely in respect of acts

in court, acts sedente mrid^ that a judge has an immunity,
but in respect of all acts of a judicial nature

;
and an order

under the seal of the Foujdary Court, to bring a native into

that court, to be there dealt with on a criminal charge, is

an act of a judicial nature, and, whether there was irregu-

larity or error in it or not, would be dispunishable, by
ordinary process of law.”

On the other hand, the protection given to an officer

under s. 77 will depend upon whether he professes to be
acting judicially or not. A collector acting under the

Madras Eegulations V. and IX. of 1822, or under the Bengal
Act X. of 1859, will be protected, since he comes under the

terras of s. 19. But if he were merely arranging a revenue

•question, he would not be acting judicially at all; and it

has been held in Bengal that a magistrate removing an
obstruction under the conservancy provisions of Bengal Act
VI. of 1868, is not acting judicially, and is not protected

from civil suit by Act XVIII. of 1850, and therefore, of

•course, not from criminal proceedings under s. 77.^ On
this principle it was held by the Judicial Committee, that

the arrest and confinement of a supposed lunatic by the

officer commanding a cantonment was not j)rotected by
Act XVIII. of 1850, as he was not a judicial officer and was
not acting judicially.® Under the Crim. P.C., s. 142, no suit

<;an be brought against a magistrate who, in an urgent case,

issues an injunction to prevent imminent danger or serious

public injury from a nuisance.

The Criminal Procedure Code sets out in s. 529 the cases

in which the proceedings of a magistrate, who has in good
faith done acts which he was not empowered to do, shall

not be set aside. Section 530 states the cases in which
proceedings similarly unauthorized shall be void.

§ 138. Ministerial Officers.— The protection given to

1 2 M.I.A., p. 308.
2 Chunder Narain v. BHjo, 14 B.L.R. 254 ; S.C. 21 Suth. 391 ; com-

pare Collector of Hoogly v. Tarak Hath, 7 449
;

Keshav v.

Lakshman, 1 Bom. 176.
^ Sinclair v. Broughton, 0 I.A. 152.
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ministerial officers acting under the authority of a court

of justice is in terms rather less than that which is given

to them against civil suits by Act XVIII. of 1850 {ante^

§ 134), and rather more than is given to the public gene-

rally by 8. 79, It is less than that given by Act XVIII.
of 1850, inasmuch as under that Act the warrant is an
absolute protection to the officer so long as he obeys it,

whether it was lawful or unlawful, and whether it was issued

with or without jurisdiction. Under s. 78, where the court

had no jurisdiction to issue the order, it is necessary further

to show that the officer acting upon the order in good faith

believed that the court had jurisdiction. On the other

hand, s. 78 goes beyond s. 79, since under the former section

a mistake in law may be pleaded as justification, while

under the latter section the mistake must be one of fact.

Practically the burthen of proof thrown upon the ministerial

officer will vary very much accordir)g to his position, and
to the amount of care and knowledge which he is expected
to exercise in that position. Every such officer will be held

harmless, if he acts on a warrant which is valid on its face,

and which is issued by a person who had jurisdiction to

issue it. It is neither his right nor his duty to go behind
the warrant.^ Where, however, the order was issued without

jurisdiction, the absence of jurisdiction may be apparent to

one subordinate and not to another. The officer in charge of

a gaol would not, I should think, be protected, if he carried

out a sentence of whipping upon a prisoner, received under
a warrant of conviction, tor a crime for which whipping
could not possibly be awarded. It is his duty to examine
the warrant, and to compare the punishment with the crime.

On the other hand, if the warrant recited a previous con-

viction within ss. 3 or 4 of the Amended Whipping Act,,

and awarded whipping accordingly, this would shield the

officer in charge of the gaol, although no evidence hadi

been given of a previous conviction, and no such previous

conviction had taken place. The gaol peon who actually

inflicted the lashes would not be punishable in either case,

as he would know nothing of the offence for which the
prisoner was in custody, and still less of the punishment
appropriate to it. Probably the courts would adopt the
rule laid down by the authorities cited in paragraph 95 of
this work—that a subordinate will always be held harmless^

^ Henderson v. Preston^ 21 Q.B.D. 362.
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if he obeys an order given by a judicial superior, whicli is

not on its face manifestly illegal.

§ 139. The above remarks assume that the order, whether
originally lawful or not, has been carried out by the officer

in a legal manner, the legality of his own acts being a
matter for which he is personally liable. For instance, a
bailiff is not protected if, being entrusted with civil process,

he arrests a witness on his way to court who, as such witness,

was privileged eiindo morando et redeundo, and if he persists

in the arrest after due notice of facts ;
^ or if he breaks open

a house, in executing process against the movable property

of a judgment debtor.^ This subject will receive further

discussion in the sections on the right to arrest, which
immediately follow, and also in considering the right of

private defence against the acts of public oflScers (post,

§§ 204—214).

§ 140. Eight to Arrest.—Questions under ss. 76, 78 and 79
will often arise where acts, professedly done on behalf of the

law, are so done, either by public officers who consider that

they are bound to do them, or by private persons who con-

sider that they are justified in doing them. These cases

resolve themselves into the following heads

—

First.—Acts done under criminal process.

(1) By police officers acting (a) with or (1) without warrant

;

(2) By private persons (a) with or (6) without warrant.

Second.—Acts done under civil process.

§ 141. First.—1. (a) WJiere a police oflScer acts under a
warrant, the only questions that can arise are as to the autho-
rity of the person who issued the warrant, and the legality of

the mode in which it has been executed. Warrants for the
arrest of suspected persons are governed by the Grim. P.C.,

1882, ss. 75—85.® Search warrants are governed by ss.

96—98, 101, 102. The right of resistance by way of self-

defence to an irregular or unlawful arrest or other proceed-

ing by virtue of a warrant will be discussed hereafter (post,

§§ 204—214).
1. (6) The offences for w^hich a police officer may arrest

without warrant are stated in column 3 of the Schedule

^ Thobkurdoss v. Shanher, 3 Suth. Or. 53.

2 Anderson v. McQueen^ 7 Suth. Or. 12.

3 Who may issue, s. 75; to whom addressed, ss. 77, 78, 83; by
whom executed, s. 79 ; mode of executing, ss. 46, 80 ; in any place in
British India, s. 82 ; beyond local jurisdiction of court of issue, ss. 83,

84 ;
person arrested to be brought at once before magistrate, ss, 81, 85.
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annexed to the Crim. P.C. He may also arrest without

warrant

—

First,—Any person who has been concerned in any cog-

nizable offence (see s. 4 (q) ), or against whom a reasonable

complaint has been made, or credible information has been,

received, or a reasonable suspicion exists, of his having been>

so concerned

;

Secondly,—Any person having in his possession, without

lawful excuse, the burden of proving which excuse shall lie

on such person, any implement of housebreaking

;

Thirdly,—Any person who has been proclaimed as an
offender either under this Code (s. 87), or by order of the

Local Government

;

Fourthly,—Any person in whose possession anything is

found which may reasonably be suspected to be stolen

property, and who may reasonably be suspected of having

committed an offence with reference to such thing

;

Fifthly,—Any person who obstructs a police officer while-

in the execution of his duty, or who has escaped, or attempts

to escapp, from lawful custody

;

Siosthly.—Any person reasonably suspected of being a-

deserter from Her Majesty’s Army and Navy
;
and

Seventhly,—Any person who has been concerned in, or

against whom a reasonable complaint has been made, or

credible information hew been received, or a reasonable

suspicion exists of his having been concerned in, any act

committed at any place out of British India, which, if com-
mitted in British India, would have been punishable as an
offence, and for which he is, under any law relating to

extradition, or under the Fugitive Offenders Act, 1881
(44 & 45 Viet., c. 69), or otherwise, liable to be apprehended
or detained in custody in British India (Act HI, of

1894,8.3).
This section applies to the police in the towns of Calcutta

and Bombay.^
Similar powers of arrest are given to officers in charge of

police stations in regard to vagabonds and criminal charac-
ters;^ and to all police officers, in regard to persons who are

designing to commit any cognizable offence, if they cannot
otherwise be prevented.^ Where any person in the presence
of a police officer commits, or is accused of committing a
non-cognizable offence (s. 4 (g) ) and refuses on demand of.

^ Grim. P.C., s. 64. ^ Crim. P.C., s. 65.
3 Crim. P.C., s. 161.
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a police officer to give bis name and residence, or gives
a name and residence which the officer has reason to believe

to be false, he may be arrested and kept in custody till his

true name and residence are ascertained.^

Similar powers of arrest without \Aarrant are given to
police officers by the Police Act, V. of 1861, s. 34, the
Public Gambling Act, III. of 1867, s. 13, the Criminal
Tribes Act, XXVII. of 1871, ss. 20, 26, the European
Vagrancy Act, IX. of 1874, s. 19, the Eeformatory Act, V,
of 1876, s. 24, the Forest Act, VIL of 1878, s. 63, the Arms
Act, XL of 1878, s. 12, the Indian Emigration Act, XXI. of

1883, s. 82, cl. (2), the Indian Explosives Act, IV. of 1884,.

s. 13, the Cantonments Act, XIIL of 1889, s. 15, the Indian

Railways Act, IX. of 1890, s. 132.

A chowkidar, or village watchman, is not a police officer

within the meaning of the above sections of the Crim. P.C.^

§ 142. “ What is a reasonable complaint or suspicion

must depend on the circumstances of each particular case
;

but it must be at least founded on some detinite fact tending
to throw suspicion on the person arrested, and not on mere
vague surmise or information. Still less have the police

any power to arrest persons, as they appear sometimes to

do, merely on the chance of something being hereafter

proved against them.’’ ® The above language was used with,

reference to the Crim. P.C., 1861, s. 100, cl. (2), which did
not contain the words in s. 54 of the Code of 1882, or

credible information has been received.” The latter words,

give considerable latitude to the police. It is a well-known
principle of criminal law, which is recognized by s. 125 of
the Evidence Act of 1872, that “no magistrate or police

officer shall be compelled to say whence lie got any infor-

mation as to tlie commission of any offence.” The persons,

from whom information is obtained are frequently spies, who
would imhesitatingly deny having given the information. It

would seem, therefore, that when a police officer makes an.

arrest upon information received, and swears that he received

such inlormation, which he believed to be well-founded, his
statement must be held sufficient, unless there is adequate
reason for imputing improper motives to his action.^

^ Crim. P.C., s. 57.
- 8o held in reference to s. 92 of Act X. of 1872, which con'esponds

to s. 54 of the Act of 1882; Empress v. Kalin, 3 All. 60.
^ Mey, V. Behary Sing, 7 Sutli. Cr., p. 5.

^ liey. V. Amaraang, 10 Bom. 506.
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§ 143. Property cannot be said to be ‘‘reasonably sus-

pected to be stolen property ” where it is openly possessed,

and exposed to view, under circumstances which invite and
admit of inquiry, and as to which no inquiry is made.^ On
the other hand, the present Crim. P.C. goes beyond that of

1861, s. 100, which required that the property should be
proved to have been actually stolen property. Eeasonable

suspicion under circumstances whicn are in themselves

suspicious, and which require immediate action to be taken,

will justify such action under s. 54, cl. 4.^ No complaint

need be made to the police officer, who can act upon his

own judgment.®
“ Any magistrate may at any time arrest, or direct the

arrest in his presence, within the local limits of his juris-

diction, of any person for whose arrest he is competent, at

the time and in the circumstances, to issue a warrant.” ^

§ 144. The law as to entering houses in order to effect

arrest, is laid down as follows by the Crim. P.C., 1882,

ss. 47—49.
47. If any person acting under a warrant of arrest, or

any police officer having authority to arrest, has reason to

believe that the person to be arrested has entered into, or

is within, any place, the person residing in, or being in

charge of, such place shall, on demand of such person

acting as aforesaid or such police oflScer, allow him free

ingress thereto, and afford all reasonable facilities for a
search therein.

48. If ingress to sucli place cannot be obtained under
€. 47, it shall be lawful in any case for a person acting under
.a warrant, and in any case in which a warrant may issue

but cannot be obtained without affording the person to be
arrested an opportunity of escape, for a police officer, to

enter such place and search therein, and
In order to effect an entrance into such place, to break

open any outer or inner door or window of any house or
place, whether that of the person to be arrested or of any
other person, if, after notification of his authority and
purpose and demand of admittance duly made, he cannot
otherwise obtain admittance

:

Provided that, if any such place is an apartment in the

J

Shto SuruH Sahal v. MaJmned Fazil KJian, 10 Suth. Or. 20.
- Bhawoo Jivaji v. Mxdji Byall, 12 Bom. 377. See yost^ § 499.
^ Beg. V. Qowroo f^ingh, 8 Suth. Cr. 28. * Crim. P.C., s. 65.
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actual occupancy of a woman (not being the person to be
arrested) who, according to custom, does not appear in

public, such person or police officer shall, before entering

such apartment, give notice to such woman that she is at

liberty to withdraw, and shall aflFord her every reasonable

facility for withdrawing, and may then break open the

apartment and enter it.

49. Any police officer or other person authorized to make
an arrest may break open any outer or inner door or

window of any house or place in order to liberate himself
or any other person who, having lawfully entered for the
purpose of making an arrest, is detained therein.

§ 145. This is substantially in accordance with the law
of England. “ Where a felony hath been committed, or a
dangerous wound given, or even where a minister of justice

cometh armed with process founded on a breach of the

peace, the party’s own house is no sanctuary for him; doors

may in any of these cases be forced, the notification, demand,
and refusal before mentioned having been previously made.” ^

So when a felony is not yet committed, but is in (Janger of

being committed, as if there be an affray in a house, where
there is likely to be manslaughter or bloodshed committed,

a constable may break open the door to keep the peace,

and prevent danger.^ “ Where an affray is made in a house

in the view or hearing of a constable ; or where those who
have made an affray in his presence, fly to a house, and are

immediately pursued by him, and he is not allowed to enter,

in order to suppress the affray in the first case, or to appre-

hend the affrayers in either case,” the house may be
broken open.®

It does not seem quite clear what the English law is as

to the right of a constable to break open doors without a
warrant to arrest a person upon mere suspicion. Lord Hale
says that where a felony has actually been committed, and
a person has been pointed out to the constable as the felon,

or there is reasonable ground to suspect him, it is lawful to

break open doors in pursuit.^ But later writers say that

even where a felony has actually been committed, a con-
stable who does so without a warrant, acts at his own peril,

if it should turn out that the suspected person is innocent.®

1 Foster, Or. L. 320. 2 Hale, P.C. 94, 95.
s 2 Hawk, P.C. 136. * 2 Hale, P.C. 94.

^ Foster, Cr. L. 321 ; 1 East. P.C. 322.

2 A
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In no case can he lawfully act upon mere suspicion, where

there has been no felony at all. Under the Crim. P.O., the

right to break open doors seems coextensive with the right

to arrest, whether with or without warrant, and therefore

to exist upon reasonable suspicion in case of serious crimes.

§ 146. Besistance to arrest.—Where the person whose
arrest is attempted “ forcibly resists the endeavour to arrest

him, or attempts to evade the arrest, the police officer or

other person making the arrest may use all means necessary

to effect the arrest. Nothing in this section gives a right to

cause the death of a person who is not accused of an offence

punishable with death, or with transportation for life.” ^

Offences are punishable with death under the Penal Code,

ss. 121, 132, 194, 302, 303, 305, 307, and 396 ;
and with

transportation for life, under ss. 121, 121A, 122, 124A, 125,

128, 130, 131, 132, 194, 195, 222, 225, 226, 232, 238, 255,

302, 304, 305, 307, 311, 313, 314, 326, 329, 364, 371, 376,

377, 388, 389, 394, 396, 400, 409, 412, 413, 436, 438, 449,

459, 467, 472, 474, 475, and 477. These sections comprise

the most serious offences against the State and the adminis-

tration of justice, against person and property. In this

respect the Indian law is less severe than that of England,
which authorized the killing of any person who, having
committed a felony, resisted his apprehension, or fled to

avoid it, provided his arrest could not be effected by any
milder means; and the same rule applied, though the

E
erson suspected was innocent, and even where no felony

ad in fact been committed, provided the person attempt-

ing his arrest was a constable acting under a warrant, or

upon reasonable suspicion or credible information.^

§ 147. It must be remembered, however, that though
8. 46 of the Crim. P.O. does not authorize the killing of a
suspected person, merely for the sake of effecting his arrest,

if his offence is one punishable in a lesser degree than by
death or transportation for life, it does not deprive the
police officer of his right of self defence, if the resistance is

such as would justify him in causing death in defence of his
own person under s. 100 of the Penal Code. Under s. 99
of the Code there is no right of self-defence against the act
of a public servant acting, and known to be acting, in dis-
charge of his duty (see 'postj §§ 204—214). Constables who

1 Crim. P.C., s. 46.
2 1 Hale, P.C. 489, 490; 1 Hawk. P.C. 81; 1 East, P.C. 298, 800;

Poster, Or. L. 271.
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are entrusted with a warrant, or who have reason to suppose

that crimes of particular gravity have been committed by a

specified person, are bound to arrest the person, and are

punishable if they fail to do so. They cannot desist upon a

mere show of resistance. They are bound to redouble their

efforts, even at the risk of their lives, if opposed ;
and the

law protects them from any consequences which the resist-

ance entails.^

§ 148. The words in the Grim. P.C., s. 46, ‘‘attempts to

evade arrest,” apply, I presume, to the case of a person who,

without resistance, flies to avoid arrest. Under English

law the same amount of violence might be used, if neces-

sary, against a suspected person who fled as against one
who resisted, though of course the burthen of proof that

violence was necessary would be heavier.^ Section 66 of

the Grim. P.G. authorizes the pursuit and arrest of any
person who, being in lawful custody, escapes or is rescued.

Section 67 applies to such cases the provisions of ss. 47,

48, and 49 (swprcl, § 144), though, curiously enough, it

makes no reference to the very important provisioij in s. 46.

By English law, gaolers and their assistants have the same
duties and rights in securing the safe custody of the

prisoners in their charge, that police oflicers have in arrest-

ing under a warrant. If they are resisted in the execution

of their duty in gaol, or in an attempt by the prisoner to

break out of gaol, they are justified in using such violence

as is necessary, even to the extent of causing death. The
cause for which the prisoner is in gaol, whether civil or

criminal, is immaterial, for the gaoler is bound at all

hazards to keep him safely.® All the passages referred to

below speak of active resistance to the gaoler, who is said

to be entitled to repel force by force without retreating. A
mere escape without violence would, I presume, come under
the rules applicable to escape from arrest, in which case the
amount of violence which may be used depends upon the
•cause of the arrest.* For instance, where the arrest is in
cases of misdemeanour by English law, which correspond to

non-cognizable ofiences under Indian procedure,® or for

breach of the peace, it is not lawful to kill the party

1 1 Hale, P.C. 494 ; 2 Hale, P.C. 85 ; 1 East, P.C. 300.
See authorities cited, supra, § 146.

® 1 Hale, 481, 496 ; 1 Hawk. P.C. 81 ; 1 East, P.C. 330 ; Foster, Cr.L.
-321.

^ 1 Hale, P.C. 481. « Crim. P.O., s. 419.
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Accused if he fly from arrest, though he cannot otherwise be
overtaken, and though there be a warrant to apprehend
him.^ The same rule holds good where the arrest is on
civil process.*^

§ 149.—2. Private persons are in some cases bound to aid

the course of criminal justice; in other cases they are

authorized, but not bound, to do so.

(A) By the Crim. P.C., s. 42

—

“Every person is bound to assist a magistrate or police-

ofiicer reasonably demanding his aid, whether within or

without the presidency towns,

(a) in the taking of any other person whom such magis-

trate or police officer is authorized to arrest

;

(b) in the prevention of a breach of the peace, or of any
injury attempted to be committed to any railway, canal,

telegraph, or public property ; or

(c) in the suppression of a riot or an affray.’*

(B) Under the following sections they are authorized, but
not bound, to aid

—

43. When a warrant is directed to a person other than a
police officer, any other person may aid in the execution of

such warrant, if the person to whom the warrant is directed

be near at hand and acting in the execution of the warrant.

59. Any private person may arrest any pei-son who, in his

view, commits a noii-bailable and cognizable offence, or wha
has been proclaimed as an offender

;

and shall, without unnecessary delay, make over any
person so arrested to a police officer

;
or, in the absence of a

police officer, take such person to the nearest police-station.

§ 150. If these sections are to be taken as exhausting the
cases in which a private person may arrest an offender, they
certainly fall far short of tlie English law. In England it is

well settled that a private person has just the same right to*

arrest a felon, even though he has not witnessed the com-
mission of the crime, as a police officer, and that he may use
the same means in securing his ^rson. The difference

between the cases is, that a police officer may justify his act.

upon a reasonable suspicion, though no felony was, in fact,

committed. A private person cannot justify unless there has
been a felony committed.^ If he should kill the suspected

1 2 Hale, P.C. 117 ; 1 East, P.C. 302. 2 Foster, Cr. L. 271.
2 Samuel v. Payne, 1 Dougl. 359 ;

per Lord Tenterden, Beckwith v.-

Philhy, 6 B. & C. 637 ; Davis v. Russell, 5 Bing. 344.
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person in attempting to effect his arrest, he will not be able

to justify his act, even though a felony had been committed,

if the person killed was really inoocent.^

§ 151. As regards misdemeanours, no private person has

a right to give another in charge to a police constable on
suspicion, and there is no difference in this respect between
one misdemeanour and another, as, lor instance, between a
breach of the peace and a fraud.^ A private person may
interfere when a breach of the peace or an affray is actually

going on to stop it, or to prevent a renewal of it
;
and he

may detain the persons so engaged for the purpose of hand-
ing them over to a constable.® But a detention for any
purpose beyond the prevention of the offence would appear
to be unlawful, unless the constable has witnessed the

breach of the peace. No constable can arrest without a
warrant for an ordinary assault or breach of the peace which
he has not witnessed, and therefore it cannot be lawful to

detain a person charged with such an offence, for the purpose
of inducing a constable to do an act beyond his authority.^

§ 152. Finally, it must be remembered that ^either a

constable nor a private person can justify for an arrest, nor
for anything done under an arrest, unless the facts which
justified his conduct were known to him at the time, and
were therefore circumstances which rendered his action

lawful, at the time it took place.® A constable found a
man wrongfully carrying away wood from a copse, which
in England was of itself only a misdemeanour. He
called on him to stand, and on his running aw^ay fired at
and wounded him. For this offence the constable was
indicted. It turned out that the man liad in fact been
twice before summarily convicted, and therefore by a special

statute his subsequetit stealing the wood was felony. The
constable would have been justified in firing at him to arrest

him for a felony, but knew nothing of the previous convic-
tions at the time. It was laid down by Erie, J., that neither
the belief of the prisoner that it was his duty to fire, nor
the alleged felony, it being unknown to him at the time,
constituted a justification for the wounding. This ruling was
supported on reference to the Court of Appeal.®

1 2 Hale, P.C. 83 ; Foster, Cr. L. 318 ;
1 East, P.C. 300.

“ Fox V. Gaunt, 3 B. & Ad. 798.
3 Timothy V. Simpson, 1 C.M. & R. 757, at p. 762.
* 2 Hawk. P.0. 129 ;

Feg. v. Curran, 1 Moo. C.C. 132.
2 Hawk. P.C. 120.

« Eeg. V. Dadson, 2 Den. C.C. 35, affd. 20 L,J. M.C. 57.
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§ 153. Second.— Acts done under civil process always
require a special writ, and can only be done by those who
are authorized by the writ, and in the manner which it

permits. Under the Civil Procedure Code of 1882, a 271
provides that

—

‘‘No person executing any process under this Code,,

directing or authorizing seizure of movable property, shall

enter any dwelling-house after sunset or before sunrise, or

shall break open any outer door of a dwelling-house. But
when any such person has duly gained access to any dwel-
ling-house, he may unfasten and open the door of any room
in which he has reason to believe any such property to be..

Provided, that if the room be in the actual occupancy of
a woman, who according to the custom of the country does

not appear in public, the person executing the process shall

give notice to her that she is at liberty to withdraw
;
and

after allowing a reasonable time for such woman to withdraw,

and giving her every reasonable facility for withdrawing, he
may enter such room for the purpose of seizing the property,

using at the time every precaution, consistent with these

provisions, to prevent its clandestine removal.”

Section 336 provides that a judgment debtor may be
arrested in execution of a decree at any hour and on any
day, and shall as soon as practicable be brought before the
Court. The section contains provisions identical with those

of s. 271, as to the mode of entrance into the house, and as to

the case of secluded women, not being the judgment debtors.^

§ 154. The provisions in these sections as to breaking

open doors are evidently founded upon the English law.'^

The Code speaks of unfastening and opening inner doors.

This, I presume, includes breaking open such doors, when
locked and fastened. This is the English law, and waa
assumed to be so in India by Westropp, C.J.^ The privilege

of outer doors extends not only to a man's dwelling-house

but to an outhouse or other office attached to a dwelling,

but not to shops, godowns, or storehouses, used not for

dwelling but as receptacles for property.^ Under English

^ See as to the arrest of Purdanashin ladies, Kadumhinl Dossec v.
Koylash Kcunini Dossee^ 7 Cal. 19.

^ See as to it Semay7ie*s case, 5 Bep. 91; 1 Sm. L.C. (8th ed.) 115

;

A'iiderson v. McQueen, 7 Suth. Cr. 12.
8 Bai Kuvar v. Venidas, 8 Bom. H.C. 127, p. 129.
^ Bai Kuvar v. Venidas, tih. mj). ; Sodamini Bast v. Jagesivar, 5 B.& K.,

App. 27; S.O. 13 Suth. 339; Bamoda Parsotam hhvar Jetha, S
Bom. 89.
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law the privilege of the dwelling-house only applies to the

owner and his family, and their goods. If a stranger takes

refuge there, or places his goods there to secure them from
seizure, the sheriff may, after demand and refusal of admis-

sion, break the outer door to effect an arrest or seizure.^

He does so, however, at his peril. He cannot justify the

breaking upon mere suspicion if he does not find what he
looked for.^ Although a sheriff cannot break the outer

door originally, if he has once effected a legal entrance,

and is afterwards turned out by force, he may then break
open the door to renew the execution, for the debtor cannot
by his own illegal act put himself in a better position than
he was in before ;

and no demand of admission is necessary,

where it appears that the inmates of the house know the
sheriff’s purpose, and are determined to resist it.® So, where
the sheriff has once got into the house, he may break out

of it, if his exit is opposed.^ It is lawful to effect a distress,

and, I presume, to execute any other civil process, by
climbing over a wall in a garden, and then passing through
an open window, but not through one which is shut though
not fastened.® ‘‘ The cases seem to result in this, that to

make an entry the latch of a door may be lifted though the
door be closed, but that in the case of a window, entry can
only be made if the window is to some extent open, and that

for the purpose of entry in such cases the window may be
further opened.”®

In the fourth resolution in Semayne^s case, it is said that
though the sheriff is a trespasser by the breaking, yet the
execution he does within the house is good.

Arrests on civil process on Sunday are not illegal in India.*^

By English law the sheriff may open the outer door of

a house, where the decree is for possession of it.® This
seems in accordance with the Civ. P.C., s. 263, and is of

course not affected by anything in ss. 271 and 336 already
referred to.

^ Bemaijnc's case, fourth resolution.
^ Johnson v. Ltigh^ 6 Taunt. 246; folld. Be(j,Y, Gazi Aba, 7 Boiru

H.C. C.C. 83.

Af/a KurhooUe Mahomed v. Rea,, 4 Moo. P.C. 239.
^ 2 Hawk. P.C. 137.

Long V. Clarke (1894), 1 Q.B. 119.
^ Fer Manisty, J., Cr'ahtree v. Robinson, 15 Q.B.D., p. 314.
‘ 4 Mad. H.C. Rulings, 62; Param Shook v. Rasheed-ood-Dowlah,

7 Mad. H.C. 285. Same rule as to arrest in Criminal case, AbrcJiam
V. Reg, 1 B.L.R. A. Cr. 17.

^ Semayne's case, second resolution, 5 Rep. 91 ; Sm. L.C. (8th ed.) 115.
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§ 155. Defence to Criminal Charge.—Where a civil suit is

brought against a person who professes to be acting in

execution of the law, he must show that he was absolutely

justified in what he did. If he fails to do so, he has no
defence to the action. But where a criminal charge is

brought against him, the case is different. He may be
civilly liable where he is not criminally responsible. For
instance, a bailiff who arrests the wrong man would have no
defence to an action for assault and imprisonment. But if

he were indicted, he would be allowed under s. 76 to show
that he made a mistake. Where, however, he made no
mistake, but simply did what he had no right to do, wantonly
or from ignorance of law, he would be responsible criminally.^

Again, if a bailiff breaks open an outer door improperly, he
would have no defence to a civil action for the trespass.

But it* he were charged with mischief under s. 425, it would
probably be a good defence to show that he was acting

mistakenly in what he supposed to be his duty, and that he
had not tlie intent or knowledge which is an essential in

the definition of mischief {ante, § 9), So if a policeman
killed a* criminal whom he was trying to arrest, he would
have a good defence under s. 100, if he showed that his own
lile or limb was in danger from the resistance of the
criminal. He would have no defence if he alleged that he
could not otherwise have prevented the crirninars escape,

the charge against liim not being one punishable with death
or imprisonment for life.^ The cases of greatest difficulty

would arise where the officer acted honestly under an order

of a court which had no jurisdiction to issue the order, or

which had jurisdiction, but which framed its order in such
an erroneous manner that it was void. As to the first case,

if the court had not, and could not have had, jurisdiction in

the matter, the defence of the accused must rest upon his

believing in good faith that it had jurisdiction (s. 78). The
possibility of such a belief would depend ujion the position

of the ministerial officer who carried out the order {ante,

§ 138). Such a plea would relieve him Irom criminal
responsibility, but not from civil liability. Where, how-
ever, the court might have had jurisdiction to pass the
order, though, in fact, it had not, the officer is bound to
execute the order, and is protected equally from suit and

^ Thalcardosa v. Shunkur Boy, 3 Suth. Cr. 53.
Bey, V. Dadaon, 2 Den. (J.C. 35 ;

ante, § 14C.



6ecs. 165 ft 166.] ACCIDENT. 361

prosecution.^ On the 9ther hand, where the order was one
which the court had perfect authority to issue, and was one
which the police oflScers were in the habit of executinp^, the
mere form of the warrant, especially in India, and with the
class of persons who are employed on such duties, might
lairly be taken on trust by those to whom it was handed for

execution. The Commissioners in s. 31 of the Draft Code
of 1878 lay down the following rule on this point, Avhich

seems such as might well be adopted in India. It leaves
'the question of civil liability untouched.

“ Every one acting under a warrant or process which is

bad in law, on account of some defect in substance or in
form apparent on the face of it, if he in good faith, and
without culpable ignorance or negligence, believed that the
warrant or process was good in law, shall be protected from
criminal responsibility to the same extent, and subject to

the same provisions, as if the warrant or process was good in

law, and ignorance of the law shall in this case be an excuse.
Provided that it shall be a question of law, whether the
iacts of which there is evidence may, or may not, constitute
culpable

. ignorance or negligence in his so believing the
warrant or process to be good in law.**

§ 156. Accident^ is not of itself a defence to a civil suit
unless the injury complained of was due to some over-
powering or intervening agency, such as a runaway horse,®
or a tree in the line of lire, which causes the shot to glance
off,^ in which case it is not the defendant's act at all

; or is

caused wholly by something done by the plaintiff, such as
suddenly placing himself in front of a horse, or of a gun
which was about to be fired,® in which case it was his act.

If in the dark I ignorantly ride against another man on
horseback, this is undoubtedly trespass, though I was not
.aware of his presence until we came in contact.** ® But in
criminal law it is different. An injury to another, which is

wholly unforeseen and unintended, is not criminally punish-
able, unless there is something unlawful in the act itself, or
in the mode of doing it. For instance, if a inati aims a blow

1

•j

1 Hale, P.C. 498 ; Countess ofRutlamVs case, 6 Hep. 52a ; ante^ § 138.
l.P.0,8. 80.

> r

^ Holmes v. Mather, L.R. 10 Ex. 261.
4 iitanleij v. Rowell (1891), 1 Q.B. 86.

1 Hale, P.C. 476 i Weaver v. Ward, 1 Hob. 134; Wukeman v.
Robinson, 1 Bing. 213.

Per Ld. Ellenborough, C.J., Covell v. Laming, 1 Camp. 497.
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at or leaves poison for another, and the blow or the poison

takes effect upon the man’s dearest friend, this, in one sense,

is an accident, but in law it is treated exactly as if the real

sufferer had been the one for whom the harm was intended.^

So where a person threw large stones down a mine, by
means of which he broke the scaffolding, and caused a
miner, who was afterwards descending, to fall down the

mine, and to be killed, Tindal, G.J., said, If death ensues

as the consequence of a wrongful act—an act which the
party who commits it can neither justify nor excuse—it is

not accidental death, but manslaughter.” " In the present

instance the act was one of mere wantonness and sport, but
still the act was wrongful—it was a trespass. The only
question, therefore, is whether the death of the party is to

be fairly and reasonably considered as a consequence of such
wrongful act

;
if it followed from such wrongful act, as an

effect from a cause, the offence is manslaughter; if it is

altogether unconnected with it, it is accidental death.” ^

§ 157. Where the injury is purely accidental, but results

from doing an act which is not malum in se, but malum
'j^rohibitUm^ as being forbidden by statute under a penalty,

it is stated by some of the highest authorities that this

illegality does not render the accidental act criminal.® Sir

James Stephen says he thinks this distinction can no longer

be regarded as law.^ Probably the decision would depend
upon the further question, whether the harm resulting from
the accident was the sort of harm the statute had intended

to prevent. Suppose, for instance, that a statute forbade

under a penalty the sale of poisons, except in coloured and
ribbed bottles, and that a chemist sold laudanum in a plain

bottle, and that in consequence it was swallowed by accident

as a harmless draught There his act was perfectly innocent

before the statute, but, from disregard of its provisions, the
very death which the statute intended to prevent, naturally

resulted. I think he would certainly not be protected by
8. 80. The case put by Lord Hale is that of a man who
accidentally kills another, while he is shooting without a
game licence. Here it is evident the statute was intended
to protect the Queen’s Revenue, and not her subjects. On
the same principle it has been frequently decided, that
where a statute directs, or forbids, a particular act, in order

^ Foster, C.L. 261. ® Fenton!

s

case, 1 Lewin, 179.
“ 1 Hale, P.C. 475; Foster, Cr. L. 259; 1 East, F.C. 260.
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to secure some special purpose, no action can be brought for

the breach of it, by a j^erson who has been injured in a way
which the statute never contemplated.^

§ 158. The second class of cases, where an otherwise^

innocent act becomes criminal, from being done without
proper care and caution, may be illustrated by the familiar

case of accidents with horses or firearms. If a person rides

or drives carelessly, or urges his horse to an improper speed,

and thereby runs over one, whom he could otherwise nave
avoided, this is not an accident,^ and it makes no difference

that the sufferer was deaf, and therefore did not get out of

the way, as it might have been expected he would have
done.® Even where horses have run away with a carriage,,

if they have got out of control from being improperly
excited, as where two rival omnibuses were racing with each*

other, the injury resulting will be referred to the misconduct
which brought it about, and will not be excused by the fact

that, at the moment when it occurred, the driver could not

have prevented it.^ So with firearms. A couple of volun-

teers took to practising at a mark in a field near roads and
houses. One of them shot a boy who was in a tfee in a
garden 393 yards off. The rifle was sighted for 900 yards,,

and was deadly at a mile. The act was held to be man-
slaiighter.®* If, however, a man is shooting with due cara
and caution, and the bullet or shot glances off a tree and
kills a bystander, this is excused, as the accident could not

have been foreseen or guarded against.® So as regards that

dangerous practice of pointing firearms at another. If a
person points a gun at another, and it goes off, either by hia
pulling the trigger, or by careless handling, if he has taken
no proper precautions to ascertain whether it was loaded or

not, any injury that may follow is inexcusable. On tha
other hand, a man brought home a loaded gun and fired it

off. In the evening he took it up, touched the trigger, and
it went ofi' and killed his wife. It turned out that in hia
absence a friend had taken out the gun, and brought it back
loaded, and left it in that state. He was tried before Mr.
Justice Foster, who directed an acquittaU In such a case,,

the person who left the gun loaded would not be criminally

liable, because the act of firing was not his,® though civilly

1 Gorris v. Scott, L.K. 9 Ex. 125 ;
Ward v. Hobbs, 4 App. Ca. 13.

^ 1 Hale, P.C. 476. ^ Meg. v. Longbottom, 3 Cox. CC. 439.
^ Beg, V. Timmins, 7 C. & P. 499.
^ Beg, V. (talmoii, 6 Q.B.D. 79. ® 1 Hale, P.C. 475,
7 Foster, Cr. L. 265. ** 1 East, P.C. 266.
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he might have been made responsible, if dangerous conse-

quences were likely to follow.^ In one case of this sort, a

man picked up a pistol in the street, tried it with a rammer
;and found no charge. The rammer, in fact, was too short.

He then aimed it at his wife, drew the trigger and killed

her. He was convicted of manslaughter.^ The propriety

of this ruling was doubted at the time by Holt, C.J., and
Jifterwards by Mr. Justice Foster. He says that in his

opinion the judgment was not strictly legal, “ for the law in

these cases doth not require the utmost caution that can be
used

;
lit is sufficient that a reasonable precaution, what is

usual and ordinary in the like cases, be taken.” ®

§ 159. Choice of Evils.—Section 81 is intended to give

legislative sanction to the principle, that where, on a sudden
•and extreme emergency, one or other of two evils is inevi-

table, it is lawful so to direct events that the smaller only
shall occur. The doctrine was laid down by Lord Mansfield,

on the trial in England of the Member of Council who had
imprisoned and deposed Lord Figot, Governor of Madras,
on the allegation that, by his arbitrary and unconstitutional

proceedings, he had brought public business to a standstill.

He said, “In England it cannot happen, but in India you
may suppose a possible case; but in that case it must be
imminent, extreme necessity. There must be no other
remedy to apply to for redress; it must be very imminent,
it must be very extreme ; and in the whole they do, they
must appear clearly to do it with a view to preserve the
society and themselves—with a view of preserving the
whole.” ^ The prisoners were all found guilty. Lord Hale
observes that, “ 13y the lihodian law and the common
maritime custom, if the common provisions for the ship’s

company fail, the master may% under certain temperaments,
break open the private chests of the mariners and pas-
sengers, and make a distribution of that particular and
private provision for tlie preservation of the ship’s company.” ®

§ 160. Nothing in the language of Lord Hale or Lord
Mansfield, or in the illustrations to s. 81, can lend any
colour to the suggestion that a man can ever be protected
by this section, where he injures another to secure some
personal benefit to himself. The English jurists are all

^ Dixon V. Bdl, 5 M. & S. 198. ^ Itamnton^ case, Kel. 41.
Foster, Or. L. 264; 1 East, P.C. 2GC.

* 11. V. Stratton, 21 St. Tr. 1046, at p. 1224. ^ 1 Hale, P.C. 55.
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agreed that no amount of necessity will justify a man in

stealing clothes or food, however much his wants may go in

mitigation of his punishment.^ The rule of Scotch law is

the same.^ And so the framers of the Penal Code say :
®

‘‘ Nothing is more usual than for thieves to urge distress*

and hunger as excuse for their thefts. It is certain, indeed^

that many thefts are committed from the pressure of distress

so severe as to be more terrible than the punishment of

theft, and than the disgrace which that punishment brings*

with it to the mass of mankind. It is equally certain that

when the distress from which a man can relieve himself by
theft is more terrible than the evil consequences of theft,,

those consequences will not deter liim from eommitting
theft. Yet it by no means follows that it is irrational to

punish him for theft. For though the fear of punishment
is not likely to keep any man from theft when he is actually

starving, it is very likely to keep him from being in a
starving state. It is of no effect to counteract the irre-

sistible motive which immediately prompts to theft. But
it is of great effect to counteract the motives to that idle-

ness and that profusion which end in bringing a man into a
condition in which no law will keep him from committing
theft.*’

So where a person placed in his toddy pots juice of the
milk bush, knowing that if taken by a human being it

would cause injury, and with the intention of thereby
detecting an unknown thief, who was in the habit of stealing

his toddy, and the toddy w'as drunk by, and injured, some
soldiers who purchased it from an unknown vendor, it was
held that he was rightly convicted under s. 328, and that

s. 81 was no defence.^

§ 161. In an American case,® shipwrecked passengers and
sailors were trying to escape in a boat which could not hold
all, whereupon the sailors threw some of the passengers

overboard. Upon the trial, Baldwin, J., laid down as

propositions of law, that in a struggle for existence between
passengers and crew, the crew were entitled to the preference

so far as was necessary for purposes of navigation, but that
beyond this quota the crew were bound to sacrifice them-
selves for the passengers. As to the mode of selecting,

victims from either class, he stated that the proper method-

1 1 Hale, 54; 2 East P.C. 698. ^ Alison, Orim. L. 674.
3 Note B., p. 113. ^ Bey, v. Dkania, 6 Bom. H.C. C.C. 59.

« Commonwealth v. Holms, cited, Wharton, Homicide, 237.
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was by lot, and that while, in a case of necessity, all were ,

entitled to resort to this mode of arbitrament, those to

whom it was unfavourable were bound to submit. It is td

be feared that, in a case of emergency, the stronger woul^
hardly pay much attention to this decision, supposing it

be sound in law, which is more than doubtful.

The only instance in which the above
appear to have come before an English court in

require a decision, is the recent case of Beg,

There four shipwrecked sailors in a boat
verge of starvation. Two of the four killet, .

the three drank his blood. They were picked
afterwards. The jury found a special verdict—

That if the men had not fed upon the body of
they would probably not have survived to be so

^
and rescued, but would, within the four days, have dieci

famine. That the boy, being in a much weaker condition
was likely to have died before them. That at the time of
the act in question, there was no sail in sight, nor any
reasonQ.ble prospect of relief. That under these circum-
stances there appeared to the prisoners every probability
that unless they then fed, or very soon fed, upon the boy
or one of themselves, they would die of starvation. That
there was no appreciable chance of saving liie except by
killing some one for the others to eat. That assuming any
necessity to kill anybody, there was no greater necessity for
killing the boy than any of the other three men.”
Upon these facts the court found the offence to be tech-

nically murder. The only English authority cited to the
•contrary was that ot Lord Eacon, who says in his maxims,
that nece^ity^ carries a privilege in itself, and that one sort
ol necessity is for the conservation of lite, in regard to
which he asserts that a man who steals to satisfy his hunger
is not guilty of larceny, and that men in danger of drowning
who have got upon a plank or boat may lawfully thrust
-away another to save their own life. The judges denied
that the former illustration was good law, and said that
•although there were many conceivable state of things in
which the latter might possibly be true, it could not support
the broad proposition, that a man could save his own life by
hillmg an iimocent and unoffending neighbour. The neces-
•fiity which justifies taking the life of another is either

1 14 Q,B,D. 273.
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physical, legal, or moral. The two former sorts were out of
the question, and a man can never be under a moral obliga-
tion to save his own life at the expense of an unoffending
person, though he may frequently be under exactly an
opposite obligation.

§ 162. Infancy.—Sections 82 and 83 leave the law very
much as it is in England and Scotland in case of felonies,

but they admit of none of the distinctions which have been
raised by English lawyers, where the offences charged were
misdemeanours, or arose out of omissions to discharge obli-

gations attaching upon property, or depended upon a com-
mand, or upon an assent to commit a misdemeanour, which
an infant was supposed incapable of giving before full age.^

Under the Code there is an absolute incapacity for crime
before seven, and a complete liability to punishment after

twelve. In the intermediate period, criminal responsibility

depends upon the state of the mind. Nothing is said in

the Code, however, upon the presumption which is to be
drawn, in the absence of all evidence, as to whether a child

in this transition stage is of sufficient maturity to be»called

to account for its actions or not. Possibly this was passed
^iver as being a matter of evidence. The Commissioners,
Jiovvever, in their first report, 1846, s. 117, p. 220, say in

reference to this section: “It would seem from this that

maturity of understanding is to he 'presumed in case of such
a child unless the negative be proved on the defence.” It

is difficult to see why there should be any presumption that

a child who, only a week ago, was absolutely exempt from
punishment on the score of immaturity, should be pre-

sumed, after seven days have elapsed, to be of mature mind.

It is also difficult to see how the negative could possibly be
proved, in the case of any child above seven. According
to English law, during this second period, “ An infant shall

be frima fade deemed to be doli i'ncapaxy and presumed to

be unacquainted with guilt
;

yet this presumption will

diminish with the advance of the offender’s years, and will

depend upon the particular facts and circumstances of his

•case. The evidence of malice, however, which is to supply
age, should be strong and clear beyond all doubt and con-

tradiction.” 2

In a Bengal case, the High Court felt itself obliged, upon
the facts of the case showing premeditation, contrivance,

1 1 Hale, P.C. 20—22 ;
1 Hawk, P.O. 503.

^ 1 Hubs. 109 ;
Steph. Dig. Cr. L., art. 2^
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and full knowledge of the nature of the act, to convict of

murder, and to sentence to transportation for life, a girl of

ten years, who had killed her husband. They forwarded the

case, however, to the Lieutenant-Governor with a recom-

mendation that he would reduce the punishment to seven

years’ imprisonment in a reformatory.^

Under the Crim. P. C., s. 399, where any person under

sixteen shall be sentenced to imprisonment for any offence,,

the court passing the sentence is authorized to direct the

confinement of the ofiender in a reformatory recognized by
Government, instead of consigning him to jail.

§ 163. Insanity (IRC., s. 84).— Probably there is no
branch of criminal law in respect to which public opinion

has undergone a greater change, than that which professes

to define the criminal responsibility of lunatics. It has

been long since established that madness is merely a disease,,

like paralysis or epilepsy. Like them it may be brought
on by the vicious habits of the sufferer, or may arise from
causes for which he is no way to blame. Whatever may
be its origin, when it is once established, the victim may
struggle against it, but he can no more escape from the-

malady itself or its consequences than he can from cholera

or small-pox. A feeling has grown up, that every act com-
mitted by a madman partakes of the character of inevitable

helplessness which attaclies to his disease, and that it is aa
unjust to punish him ior a result of his disease as for the
disease itself. Many go even further, and assume, from
the inexplicable character of a crime, the existence of a
madness of which the crime itself is the only evidence

;
the

stereotyped verdict of a coroner’s jury, ‘Hhat the deceased
committed suicide while in a state of temporary insanity,”

is merely an expression of the popular opinion, that a person
who has committed a crime for which a sensible man cannot
account, must have been mad to do it. Hence, in a very
appreciable number of cases of murder, insanity is set up aa
a defence. Witnesses are called to prove facts evidencing
every mental phase from oddity to madness, and every
ailment from sunstroke to epilepsy, whicli might lead to

insanity. Jr ictors are called to assert that these facts lead
to the proposifon that the prisoner was mad when he com-
mittey' innocent A suppressed premise is assumed, that if

he w^ justifies 'as not responsible for his acts. The judge

iV. Mt Aimona, 1 Suth. Cr. 43.
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supplies this pT6iiiiBe» and tells the jury that madness is no

•defence, if the prisoner in fact knew that he was committing

a punishable act. The jury look at the puzzled and stupid,

or irritable and excited, object in the dock, and wonder

what he really had been thinking of when he killed the

deceased. If they convict, the doctors say it is a sin to

hang a man for what he did when he was mad. If they

afquit, the lawyers say it is a sin not to hang a man who

knew perfectly what he was about.

§ 164. In England, as Sir James Stephen points ouV
where every prisoner is tried by a jury, these differences of

view do no substantial harm. The juries do not trouble

themselves about refined reasonings. If they think the

crime was one which no one but a madman would have

committed, they acquit on the ground of insanity. If they

think it was the crime of a very wicked but sane man, they

convict. They give no reasons for their verdict, and no

appeal lies against it. If the conviction is open to doubt,

the Home Secretary sets aside the capital sentence. If they

take too merciful a view, the man is in any case -shut up
for life, and no great harm is done. In India, however, it

is different. If the trial takes place in the mofussil, the

jud^e has to give his reasons, and his sentence is subject to

confirmation, appeal, or review. The High Court again

gives its reasons, and its decision forms a precedent to which
future judges try to conform. It is, therefore, most im-
portant that the theory of criminal responsibility should be
thoroughly understood by those who practise in, and preside

over, criminal courts. Perhaps the most valuable portion
of Sir James Stephen’s great work on criminal law is the
•chapter (vol. ii. chap, xix.) in which, with an equally pro-

found knowledge of the conflicting theories of the lawyer
and the doctor, he weighs and balances each against the
other, and evokes common sense out of contradiction. Even
where I do not specifically refer to Sir James Stephen’s
work, I must be understood as acknowledging a continuous
obligation to it during the ensuing remarks.

§ 165. It is hardly necessary to say that in India the
limits of criminal responsibility must be sought for in the
sections of the Penal Code alone, and in such inferences as

•majr be legitimately drawn from them. A prisoner who
•claims exemption on the ground of insanity, must show that

^ 2 Steph. Grim. L. 186.

9 n



370 INSANITY. [Chap. in.

at the time of doing the act, he was by reason of unsound-
ness of mind incapable of knowing the nature of the act, or

that he was doing what was either wrong or contrary to

law.” ^ The Legislature might have given him much greater

indulgence, and would have done so if they had passed in

1837 the Code which was then drafted by Mr. Macaulay
and his colleagues. The sections relating to insanity in

that Code were the following :

—

66. Nothing is an offence which is done by a person in a
state of idiocy.

67. Nothing is an offence which is done by a person in

consequence of being mad or delirious at the time of

doing it.

§ 166. It is clear that s. 67 would grant to a lunatic an
immunity extending as far as anything claimed by medical
theorists. It is also clear that the framers of the Code of
1837 imagined they were laying down a self-evident pro-

position, whicli they apparently assumed to be a plain

statement of the English law. They did not notice s. 6T
in theic very elaborate notes on the Code, though they
entered into a lengthened defence of ss. 69 and 70 (87 and
88 of the present Code), and no one of the numerous-
authorities to whom the draft was referred for criticism

commented upon the principle so laid down. In 1837 the

law on the criminal responsibility of lunatics, though it had
been laid down in substantial conformity with the doctrine

of the Penal Code in several cases, particularly in Bowler^s

case, by Le Blanc, J., and in Bellingham's case, by Mans-
field, C.J.,^ had not yet received the thorough examination,

of more recent times. The treatises on criminal law used
terms either misleading or vague. Hale says he can think
of no better test, than that a person labouring under melan-
choly distempers, who has ordinarily as great understanding
as a child of fourteen years of age may be guilty.® This is

obviously too favourable to the offender. Hawkins extends
exemption to those who are under a natural disability of
distinguishing between good and evil.” ^ This again is an
inaccurate test, as many a lunatic is quite aware that he is

committing an act for which he will be punished, if found
out, though it seems to him a perfectly good and proper
thing to do. This test, of a capacity to distinguish between.

^ Beg. V. Basai Mia^ 22 Cal. 817.
3 1 Hale, P.C. 30.

3 1 Buss. Crim. 118.
^ 1 Hawk, P.C. 1.
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moral good and evil, appears to have been adopted bv
Tracy, J., in charging the jury in the case of B,eg. v, Arnold^

in 1724,^ and to a certain extent by the Solicitor-General in

1760, in his speech for the prosecution in Beg. v. Ferrers.^

In the case of Reg. v. Hadjield, in 1800, Erskine, in his

celebrated speech for the defence, said to the jury,*^ ‘‘I must
convince you, not only that the prisoner was a lunatic, but
that the act in question was the immediate and unqualified

offspring of the disease.” This might probably be affirmed

of every criminal act committed by a lunatic. It means
nothing more than that his lunacy supplied the motive
upon which he acted, just as jealousy or revenge supplies a

motive to a man who is sane. It would almost seem, how-
ever, as if Erskine’s proposition had been accepted by
the Law Commissioners, and embodied in the draft Code
of 1837.

§ 167. The legal doctrine in regard to criminal insanity

was for the first time settled in England after the trial of

McNaghten, for the murder of Mr, Drummond, in 1843.

The case is very fully reported in the Annual Begister for

1843, p. 344, and also in 4 St. Tr. N.S. 847. It appeared
from the evidence for the defence that McNaghten had for

many years suffered from what is known to doctors as per-

secution mania.” He thought that he was dogged by a
gang of persons, who followed him about, and slandered

him, and prevented him getting situations. After the

murder he told the doctor who was in charge of him, that

he imagined the person whom he shot at Charing Cross

to be one of the crew, a part of the system that was destroying

his health; when he saw the person at Charing Cross at

whom he tired, every feeling of suffering which he had
endured for months and years, rose up at once in his mind,
and he conceived that he should obtain peace by killing

him.” There seems to be no doubt that he really did suffer

from these delusions. The suggestion that he had some
fancied grievance against Sir Hubert Peel, and that he shot

Mr. Drummond, mistaking him for the Prime Minister,

appears to be without foundation.

The case was stopped by the judge upon the medical
evidence, especially upon the testimony of the last two
witnesses, one of whom stated that in his opinion the

1 16 St. Tr., p. 764. ^ 19 gt. Tr., p. 947.
3 27 St. Tr., p. 1308.



372 INSANITY. [Chap. in.

prisoner was at the time of the act impelled by an uncon-

trollable impulse, while the other merely stated that he was
undoubtedly insane at that time. Some of the witnesses

admitted that many lunatics were aware of the difference

between right and wrong. Very little cross-examination

was directed to that point, and none as to tlie possibility

that a lunatic, while thinking that he was doing a right

act, might be aware that he would be punished for it The
Solicitor-General, Sir W. Follett, when yielding to the

opinion of the Bench, said, in his final address to the jury,

that the object of the Crown had been “ to ascertain whether

at the time the prisoner committed the crime, he was at

that time to be regarded as a responsible agent, or whether

all control of himself was taken away.” Tindal, C.J., in

charging the jurv,^ said nothing about uncontrollable im-

pulse. He asked them, Whether you are satisfied that at

the time the act was committed, the prisoner had that com-

petent use of his understanding, as that he knew that he

was doing by the very act itself, a wicked and a wrong

thing. If he was not sensible at the time he committed

that act, that it w^as a violation of the law of God or of

man,^ undoubtedly he was not responsible for that act, or

liable to any punishment whatever flowing from that act.”

The jury acquitted the prisoner on the ground of insanity.

§ 1G8. This trial and its result appear to have caused

considerable sensation, and the House of Lords called on
the fifteen judges to lay down the law on the subject of

criminal responsibility in cases of alleged lunacy, in answ er

to questions propounded to them. This course appears to

have been taken with a view to some legislation w'hich was
then contemplated. Fourteen of the judges united in their

answers. Maule, J., returned separate answers, which did
not materially differ from those of his colleagues. The
questions and answers are as follow :— *

“ 1st. What is the law respecting alleged crimes com-
mitted by persons afflicted with insane delusion in respect
of one or more particular subjects or persons ; as, for instance,
where, at the time of the commission of the alleged crime,

' 4 St. Tr. N.S., p. 926.
^ The report given in 10 Cl. & F., p, 200, uses the words, “ that he

was violating the laws both of God and man,’' which is something very
difi^ent. The report in the State Trials agrees in this respect with the

report in the Annual Begister, and is no doubt correct.
" 12 Cl. ds Fin. 200 ; 4 St. Tri. N.8. 926.
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the accused knew he was acting contrary to law, but did the
act complained of with a view, under the influence of insane

delusion, of redressing or revenging some supposed grievance

or injury, or of producing some public beneflt ?
** 2nd. What are the proper questions to be submitted to

the jury when a person, alleged to be afflicted with insane

delusion respecting one or more particular subjects or

persons, is charged with the commission of a crime (murder,
for example), and insanity is set up as a defence ?

3rd. In what terms ought the question to be left to the
jury as to the prisoner’s state of mind at the time when the

act was committed ?

‘‘4th. If a person, under an insane delusion as to the

existing facts, commits an offence in consequence thereof, is

he thereby excused ?

“ 5th. Can a medical man, conversant with the disease

of insanity, who never saw the prisoner previous to the trial,

but who was present during the whole trial and the exami-
nation of all the witnesses, be asked his opinion as to the

state of the prisoner’s mind at tlie time of the commission
of tbe alleged crime, or his opinion whether the prisoner

was conscious, at the time of doing the act, that he was
acting contrary to the law, or whether he was labouring
under and what delusion at the time ?

”

To the first question :—" Assuming that your Lordships’

inquires are confined to those persons who labour under
such partial delusions only, and are not in other respects

insane, we are of opinion, that, notwithstanding the party did

the act complained of with a view, under the iniluence of

insane delusion, of redressing or revenging some supposed
grievance or injury, or of producing some public benefit, he
is nevertheless punishable, according to the nature of the

crime committed, if ho knew, at the time of committing
such crime, that he was acting contrary to law, by which
expression we understand your Lordships to mean the law
of the land.”

To the second and third questions:—^“That the jury
ought to be told in all cases that every man is presume to

be sane, and to possess a sufficient degree of reason to be
responsible for his crimes, until the contrary be proved to

their satisfaction ; and that, to establish a defence on the
ground of insanity, it must be clearly proved that, at the

lime ftf the committing of the act, the party accused was

labouring under such a defect of reason, from disease of the
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mind, as not to know the nature and quality of the act he
was doing, or, if he did know it, that ne did not know he
was doing what was wrong. The mode of putting the latter

part of the question to the jury on these occasions has

generally been, whether the accused, at the time of doing

the act, Knew the difference between right and wrong, which
mode, though rarely, if ever, leading to any mistake with

the jury, is not, as we conceive, so accurate when put gene-

rally, and in the abstract, as when put to the party’s know-
ledge of right and wrong, in respect to the very act with

which he is charged. If the question were to he put as to

the knowledge of the accused, solely and exclusively with

reference to the law of the land, it might tend to confound
the jury, by inducing them to believe that an actual know-
ledge of the law of the land was essential in order to lead

to a conviction, whereas the law is administered upon the

principle that every one must be taken conclusively to

know it, without proof that he does know it. If the accused

was conscious that the act was one which he ought not to

do, and if that act was at the same time contrary to the

law of tlie land, he is punishable; and the usual course,

therefore, has been to leave the question to the jurj%

whether the party accused had a sufficient degree of reason

to know that he w^as doing an act that was wrong
; and this

course, w'e tliink, is correct, accompanied with such observa-

tions and explanations as the circumstance of each particular

case may require.”

To the fourth question:— The answer to this question

must, of course, depend on the nature of the delusion
; but

making the same assumption as we did before, that he
labours under such partial delusion only, and is not in other
respects insane, we think he must be considered in the
same situation as to responsibility as if the facts with
respect to which the delusion exists were real. For ex-
ample, if^ under the influence of bis delusion, he supposes
another man to be in the act of attempting to take away
his life, and he kills that man, as he supposes, in self-

defence, he would be exempt from punishmentl If his
delusion was that the deceased has inflicted a serious injury
to his character and fortune, and he killed him in revenge
for such supposed injury, he would be liable to punish-
ment.”

And to the last question :— We think the medical man,
under the circumstances supposed, cannot in strictness be
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asked bis opinion in the terms a.bove stated, because each
of those questions involves the determination of the truth

of the facts deposed to, which it is for the jury to decide

;

and the questions are not mere questions upon a matter of

ecience, in which case such evidence is admissible. But
where the facts are admitted or not disputed, and the ques-
tion becomes substantially one of science only, it may be
convenient to allow the question to be put in that general
form, though the same cannot be insist^ on as a matter of

right.'’

§ 169. The mode by which these opinions were elicited

was certainly anomalous, as no judicial proceeding was

pending in reference to the questions asked. The result, as

Sir James Stephen points out, was that the answers them-
selves were unsatisfactory. They were not given after

formal argument. They containea no examination of the

previous current of authorities and decisions. What was
most important, they were not given with regard to any
state of facts, real or assumed, which would have enabled

the judges to point out how their rules would applyito such

concrete instances as, for example, those of mcNaghten,

himself or of Hadjield, Still the opinions themselves are

of the highest possible weight, being given by fourteen of

the most experienced judges, after anxious deliberation, and
no doubt after the fullest consideration of everything that

had been written or decided upon the point in England. In
every subsequent case in England these opinions have been

followed, as the most authoritative expression of the law

upon the subject. What is most important for our purposes

is, that they were apparently adopted by the Legislature of

India. Act IV. of 1849, s. 1, provides that no ^rson can

be acquitted for unsoundness of mind, unless it can be

proved that, by reason of unsoundness of mind, not wilfully

caused by himself, he was unconscious and incapable of

knowing, in doing the act, that he was doing an act for-

bidden by the law of the land.” The Indian Penal Code
substantially follows the same rule. It lays down two tests

of criminal responsibility : First, did the offender know
the nature of the act ? Second, did he know that it was

either wrong or contrary to law ?

§ 170. Sir James Stephen is of opinion ^ that these t^ts

are not exhaustive, and that there is a third ground of

1 2 Crim. L., 177.
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instantljr On this they r^brlc^
posed for distiB^ishi&g between sueb a stete ef into- ^

a crimmal motivoi the offspriBg of reveiigey hati^# ^
uBgoverBable passioBi appears to us on the imole mi io he
practicable or safe, and we are unable to suggest one which
would satisfy those requisite, and obviate the risk of a
jury being misled by considerations of so metaphysical a
character.

§ 171. It is certainly conceivable that there might be a
state of mental disease, which would deprive the sufferer of
all capacity to resist a particular impulse, while it left him
the perception of the nature and consequences of the act to
which he was impelled. The insuperable difSculty in the way
of giving legal effect to such a defence would be, that it would
be impossible to establish it. We can tell that a man has
not resisted an impulse, but how can we tell that he could not
have resisted it, or why he could not ? It is a matter of

everyday experience that persons who are subject to no
mental disease, yield to apparently uncontrollable fits of

passion, and commit crimes for which they are hpng. It

may be that they could not control their passion, but we
hang them all the more on that account. If a man who is

mentally dheased acts in a similar way, how are we to know
that his want of control is due to his mental disease, or that

his mental disease did more than supply him with a motive

for hk act, while not depriving him of the power to refrain

from it, if he had chosen ? Even in a lunatic asylum some
sort of discipline is maintained, by pains and discomforts

inflicted upon the patients, and they learn to exercise some
self-restraint in order to avoid the infliction.^ If a case

arose in which it appeared to be made out that mental

disease bad absolutely destroyed the capacity to govern the

will, the case would probably fall under one or other of the

two grounds of exemption stated in the Penal Code. If it

did not, the conflict between law and mercy would have to>

be solved by the dispensing power of the Executive, not by
the exempting power of the judge.^

§ 172. The Penal Code contemplates, as grounds of

exemption from criminal responsibility, two completely
different mental conditions arising from unsoundness of

1 2 Steph. Grim. L. 181.

See the remarks of Sir James Stephen on the medical evidence in
Dove's case, 8 Steph. Grim. L., pp. 429—437.
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iinind, viz. an incapacity (1) to know tlie nature of the act

;

(2) to know that he is doing what is either wrong or con-

trary to law. Of these, the first seems to refer to the

•offender’s consciousness of the bearing of his act on those

who are affected by it ;
the second, to his consciousneas of

its relation to himself. Each species of consciousness is

ordinarily present to the mind of a normally sane person.

Either, or both, or neither may be absent from the mind of

one who is mentally diseased. The absence of both or

oither relieves the ofiender from liability to punishment.

The question; of criminal insanity practically only arises

in cases of homicide. In other cases, a successful plea of

insanity would entail upon the prisoner a penalty worse

than that resulting from conviction. Even in England,
where kleptomania is sometimes set up on behalf of respect-

able thieves, it is rather addressed to the clemency of the

judge than to the verdict of the jurv. The ensuing

remarks will refer exclusively to cases of homicide.

§ 173. First,—The words " incapable of knowing the

nature oithe act ” may refer to two different states of mind,

which are distinguished in the answers of the judges, and in

the English Draft Code of 1879, by the words nature and
quality, A man is properly said to be ignorant of the

nature of his act, when he is ignorant of the properties

-and operation of the external agencies which he brings

into play. As if, for instance, an idiot should fire a
gun at a person, looking uj>on it as a harmless firework.

He is ignorant of the quality of his act if he knows the
result which will follow, but is incapable of appreciating

the elementary principles which make up the heinous and
shocking nature of that result; as if, lor instance, an idiot

was unable to perceive the difference between shooting a
man and shooting an ape. Both of these states of mind are
no doubt intend^ by the authors of the Penal Code to be
included under the words they have used.

This ground of exemption will hardly ever be found to
^xist, except in the case of idiots, or of lunatics whose
insanity is so complete as to sweep away substantially all

the reasoning power which distinguishes a man from a
beast But it seems to me most important to point out, that
a pei>on in this condition might Jiave that consciousness,
which is equ^ly possessed by the low er animals, that the
act which he intended to do was w rong in the sense of Mng
forbidden, and one for w hich he might be punished* This,
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liowever, would not render him liable under the words of the
second clause, if he was incapable of knowings the nature of

the act which he really did, and for which alone he could
be indicted. A good illustration is to be found in the case,

mentioned by Sir Janies Stephen, of the idiot who cut off

the head of a man whom he found sleeping, because, as he
explained, it would be such fun to watch him looking about
for his head when he awoke. It is probable that the idiot
was quite aware that the man was entitled to the possession
of his head, and expected that, if he was detected, he would
be well cuffed by the man, and very probably taken up by
the police. It is quite certain he had no idea that his fun
would be lost, because the man would never awake.

§ 174. Seconds—The next ground of exemption is the most
important, as it is generally the test in the very numerous
cases, where mental disease has only partially extinguished
reason. One familiar instance of sucn partial extinction is

the case of delusions, which, apparently, leave the mind
unaltered outside the special ideas which they affect. The
questions put by the House of Lords to the judges seem
to have been specially addressed to this form of insanity.

Their answers are perfectly clear, and are embodied in the

following clause of the Draft Code of 1879, which puts the
law in the most satisfactory manner.

"A person labouring under specific delusions, but in other

respects sane, shall not be acquitted on the ground of

insanity, unless the delusions caused him to believe in the
existence of some state of things which, if it existed, would
justify or excuse his act. Provided that insanity before or

after the time he committed the act, and insane delusions,

though only partial, may be evidence that the offender was,

at the time when he committed the act, in such a condition

of mind as to entitle him to be acquitted on the ground of

insanity,”

§ 175. In Beg. v. TownUy,^ Martin, B., put, ^ an instance

of a delusion, the case of a man who fancied himself to be a

king dispensing justice to his subjects. **If such a man
were to kill another under the supposition that he was

exercising his prerogative as a king, and that he was called

upon to execute the other as a criminal, he would not be

responsible.” In a case which occurred in the Madras

Presidency, an official travelling by night in a district which

J 3 F. & F. 839.
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had been disturbed, shot a moonsiff who came to greet him
when he was changing his bearers,,under the belief that the

moonsiff was the head of a gang of rebels. If this was an
insane delusion, he would have l^en entitled to acquittal on
the ground of insanity. If tliere was nothing in McNaghten'»

case except his delusion, it certainly did not justify his

acquittal. Shooting Mr. Drummond, even if it had been

true that he WdS one of a set of people who had been
persecuting him, was rank murder. The mere existence of

an insane delusion only entitles a man to be treated as if

the facts really were such as he supposed them to be.

§ 176. It is common to speak of persons subject to insane*

delusions as being in other respects sane, and the term

monomania is founded on the assumption that the mania is

confined to a single point. Medical science, however, has^

established that such a conception is incorrect. Insane

delusions, as distinguished from delusions arising from a
disordered state ot the senses, spring from a diseased state

of the brain. The delusion is the outward and visible sign

of the disease
;
but the disease itself must have preceded

the delusion, and continues silently to vitiate the mind,
sapping the reason, warping the intelligence, and perverting

the emotions. The disease may break out at any moment
in a fresh direction, and with new symptoms.^ A man whcv

imagines himself a teapot, may, apparently, be the victim

of a perfectly harmless fancy. But it is obvious that such

a notion cannot continue, unless bis powers of observation,^

comparison, and inference are completely undermined.

Where the existence of insane delusions is established, and
especially where it is shown that they led to the offence,

the facts are very valuable, as evidencing the prisoner’s

state of mind at the time of the offence. It must not,

however, be assumed that he did, or could have contem-
plated the surrounding facts with the same unclouded mind
as an ordinarily sane person.

This consideration is most important when we are

arriving at an opinion whether the prisoner did the act,,

knowing or not knowing the matters oit which bis respon-

sibility depends. In Beg. v. Layton^ Bolfe, B., said:
^ Perhaps it would be going too far to say that a party was

* 2 Steph. Grim. L., citing Griesinger, 307,323 ; 2 Taylor, Med. Jur.,
478.

^ 4 Cox, C.C. 149,
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responsible in every case, where he had a glimmering know-

ledge of what was right and wrong/’ When we talk of a

man knowing that murder is wrong and contrary to law, we

mean that the knowledge forms an essential part of the

-stock of principles which govern every moment of his life.

That whenever he is tempted to commit a murder, his mind
roust necessarily at the same time contemplate the fact,

that if he does commit it, he will probably be hung, and

in any case his life will become a burthen to him, from the

constant chance of his being found out. There is no

ordinary murderer of whom this, at least, may not be

•stated with certainty. But can it be said of all lunatics ?

Of many, no doubt, it can, but certainly not of all. When
we say of a lunatic that Ids mind is unhinged,** we use a

phrase which seems to me to embody a very important

truth. His mind is still there, but it is dislocated. The

facts which make up his knowledge are still there, but they

have ceased to be in connection vvith, or to bear upon, each

other. They have passed from being principles of conduct

to being barren pieces of information—such as tl^e state-

ment that we may each drop down dead at any moment

—which every one believes, and by which no one is

influenced.

§ 177. The case of JRar v. Hadjield ^ seems to me to be only

explicable in this view. Hadheld was a sergeant of

dragoons, who had received the most frightful wounds in

his%ram while defending in battle the life of his Oona-

raander-iu-Chief, the Duke of York. His body was cured,

but he became an outrageous lunatic. His latest delusion

was that the world was coming to an end, and that he wm
commissioned by the Almighty to save mankind by the

sacrifice of himself. As he did not wish to commit suicide,

he hit upon the plan of doing some act for which he would

be hung. On the morniiig of the offence he tried to kill

his infant child, but was prevented. He then went to the

Drury Lane Theatre, which was to be attended by the

Royal Family, having concealed upon his person a

pistol, loaded with slugs. As soon as the King entered his

box, Hadfield stood up and fired at him. It is stated that

a ball only missed him by about a yard. He was sei^,

and when the Duke of York came in he at once recognized

him, showed his wounds, told how he had received them,

^ 27 St Tr. 1281 ; 2 Steph. Crim. L. 159.
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and for a time talked in a perfectly sensible manner. He
then relapsed into incoherence ;

talked of Divine commis-

sion and approaching martyrdom, and otherwise sank back

into lunacy.

Hadfield was acquitted on the ground of insanity. What
makes the case so strong is, that he was not acquitted by
the jury under the influence of Erskine’s eloquence, but
that Lord Kenyon, C.J., who presided at the trial, assisted

by three very able judges, Grose, Lawrence, and Le Blanc,,

stopped the case when Erskine had still twenty witnesses

to call. He said:^ “Mr. Attorney-General, can you call

any witnesses to contradict these facts? With regard to
the law as it has been laid down, there can be no doubt
upon earth. To be sure if a man is in a deranged state of

mind at the time he commits the act charged as criminal,

he is not answerable. The material question is, whether at

the very time when the act was committed the man’s mind
was sane? I confess that the facts proved convince my
mind that at the time he committed the supposed ofience

(and had he then known what he was doing, a most horrid

offence it was) he was in a very deranged state.” Tha
Attorney-General (Mitford, afterwards Lord Redesdale) ad-

mitted that he could not support the prosecution, and Lord
Kenyon then said : Gentlemen of the jury, the Attomey-
General’s opinion coinciding with mine, 1 believe it is

necessary for me to submit to you, whether you will not find

that the prisoner at the time he committed the act was
not under the guidance of reason ? ” The jury accordingly

returned a verdict of ‘‘ Not guilty.”

§ 178. Sir James Stephen remarks upon this trial In

this case Hadfield clearly knew the nature of his act, viz.

that he was firing a loaded horse pistol at George 111. He
also knew the quality of the act, viz. that it was what the
law calls high treason. He also knew that it was wrong (in

the sense of being forbidden by law), for the very object for

which he did it was that he might be put to death, that so

the world might be saved ; and his reluctance to commit
suicide showed that he had some moral sentiments. It

would seem, therefore, that, if the answer given by the
judges is not only true as far as it goes, but is also com-
plete, so that no question can properly be left to the jury as

to the effects of madness upon responsibility, other than.

' 27 St. Tr. 1303. « 2 Crim. L. 159.
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those which it states, Hadfield ought to have been con-

victed.”

I think that Hadfield had no real idea of the quality of

his act. He thought that he was taking the first and indis-

pensable step towards effecting the salvation of the worlds

and that, even if he hit the ICing, which he probably did

not intend, he would still be conferring on him a benefit

infinitely transcending the possible harm he might inflict.

His frame of mind was rather that of a fireman, who tears

down a building to check the progress of a conflagration.

If this is so, then his case came within the express words of

the answer to the second and third questions, because the

fact that he knew he was doing wrong only becomes material

according to that answer, if he did know the nature and

quality of his act. Nor do I think that his case came at

all within the answer to the first question. That answer

was expressly limited in its application ‘‘to those persons^

who labour under such partial delusions only, and are not

in other respects insane.” The analysis of madness with

which Sir James Stephen follows up the remarks^ I have

just quoted,^ seems to me to prove conclusively that Had-

field’s delusions, so persistent and violent as they were;

delusions which were capable of converting an affectionate

father and a loyal soldier into a murderer of his child and

his King ;
established that bis mind was in other respects

completely and utterly insane, and that any “ glimmering

knowledge ” he may have had of the nature and co^e-

quences of his act, was absolutely incapable of influencing,

guiding, or controlling his conduct.

It may be material to remark that so high an authority

as Lord Campbell, writing in 1857, long after McNaghten's

case, says of Hadfield;

s

trial," “ On this occasion Lord Kenyon

conducted himself with great propriety, laying down the

sound rule which ought to prevail where the detence to a

criminal charge is insanity, and applying that rule with

promptness and precision to the tacts before him.

% 179 It seems to me that the authors of the Penal Code

have tried to embody in clause 84 the substance of the

answer of the judges in McNagUeris case
;
that those answers

attempted to define the minimum of sanity w^ch is neces-

sary for criminal responsibility where the offender is mentally

I 2 Stepli. Grim. L., pp. 160-166.

- Lives of the Chief Justices, m. bO.
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diseased, but that they aasume the existence of some margin
of sanity, and have no application to the case of a person

who is so completely insane at the time of the act as to be

no longer a rational being. Such a complete absence of

sanity was found to exist in HadfielJCs case by Lord Kenyon,
and in McNaghtefrCs case by the jury, and fully explained

the result arrived at in each instance.

§ 180. Proof of Insanity.—Where insanity is alleged on
behalf of a prisoner, the burthen of proving such a degree

of insanity as exempts him from punishment lies on the

prisoner.^ ‘‘ A mere doubt as to his sanity is not sufficient.

The jury must be satisfied by the prisoner, on whom the

onus lies, that he was insane.*'^ Where the offender has

lucid intervals, Lord Hale says that the law will assume
that the offence was committed in a lucid interval, unless

the contrary is shown.® If, however, a fit of madness had
existed only shortly before the act, the presumption of

sanity would be greatly weakened, or might absolutely dis-

appear.^ It may be well to remark that a contrary rule

prevails in testamentary cases, because the person who pro-

pounds a will undertakes to prove that the testator was of
** sound and disposing mind.” ®

§ 181. The most valuable evidence in cases of alleged

insanity is that of medical men, who have had the offender

under treatment or observation before or immediately after

the committal of the act. It is a useful caution which
Dr. Chevers gives ® with regard to the necessity for reserve

in attempting, previous to trial or examination by the magis-

trate, to cure or remove the causes of excitement, whether
it be the result of drugging, cerebral disorder evidently

depending upon organic causes, or acute mania.” It is

clearly essential that those who have to decide whether the

prisoner at the time of the act was suffering from any, and
what degree of, mental disease, should see him in the same
state, as far as possible, as he was in when he committed
the act, and not in a state brought about by medical cure.

The medical evidence will be particularly valuable as show-
ing whether the excitement, evidenced at the time of the

’ Indian Evidence Act, I. of 1872, s. 105.
Fer Rolfe, B., Reg. v. Stokes, 8 C. & K. 185.

^ 1 Hale, P.C. 34. * Alison, Grim. L., i. 652, 659.
^ Bankn v. QoodfeXlow, L.U., 5 Q.B. 549 ;

Smith v, TtbhUL L.H., 1
P.D. 398, 434.

^ Medical Jurisprudence, p. 808.
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crime, was cerebral, or caused by stimulants, and whether
the appearances of insanity exhibited after arrest are genuine
or feigned. Much interesting information on the latter

point will be found in Taylor, ii. 494, and Chevers, 824.

In dealing with the evidence of medical witnesses, it must
always be remembered that their function is to assist, not to

supersede the judge. The medical witness states the exist-

ence, character, and extent of the mental disease. The
judge has to decide, or to guide the jury in deciding,

whether the disease made out comes within the legal con-

ditions which justify an acquittal on tlie ground of insanity.

§ 182. The nature and operation of insanity as bearing
on criminal questions is fully discussed by Sir James
Stephen,^ by Taylor,^ and by Dr. Chevers.® Little practical

assistance will be obtained from the numerous judicial cases

which they cite. Dr. Taylor justly remarks ^ that there

are no certain legal or medical tests whereby homicidal
mania can be demonstrated to exist. Each case must be
determined by the circumstances attending it.” In most
cases the particular outbreak complained of is a sj^mptom
in a long and advancing course of disease, which can be
traced back, and of which some history remains. In the
case of criminals of a low class, however, such knowledge
of their previous condition may be unattainable or untrust-

worthy. It seems also to be undoubted, that homicidal
impulses appear unexpectedly in persons who have never
exhibited any previous indications of mental disease.®

Cases of complete deynentia are also known to have arisen

from a sudden shock.® Such instances would be most likely

to occur where madness was inherited."^ In general, how-
ever, the assertion that a crime was committed under the
impulse of insanity, which had never exhibited itself before,

would be looked on with extreme suspicion. The proba-

bility would be that it had been prompted by an ordinary

criminal impulse, or by some artiticial stimulant, such as

alcohol, opium, ganja, or bhang.® In India it has often been
set up as a justification, that the prisoner was suffering

under extreme irritability arising from fever, rheumatism,
.or other internal complaints, unless it could be shown

J 2 Crim. L. 133—146. ^ chaps. 98 & 99, ii. pp. 545—576.
» Pp. 627, 774, 824. ^ Vol. ii. 562.

•'* 2 Steph. Crim. L., 138, citing Griesinger, 263—267.
Taylor, ii. 48^ " Jbid,, ii. 492.

Chevers, 779, 786, 795, 813 ;
v. »SaA7ittmm, 14 Bom. 564.

2 c
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that such diseases had induced a state of delirium^ causing^

unconsciousness of the nature of^ the acts committed^ such«

a plea would be wholly ineffectual.^ Beligious fanaticism

is also, in India, a predisposing cause to crime, which must
not be confounded with insanity. In some cases the act

arises from the idea of spiritual benefits to be derived from
the death of the victim. In some, from the criminal

promptings of a diseased imagination, unrestrained by
worldly considerations or social opinion. In some, from*

the constant use of stimulants.^
\

183. In all cases where previous insanity is set up, it

is most material to consider the circumstances which nave
preceded, attended, and followed the crime : Whether there

was deliberation and preparation for the act; whether it

was done in a manner which showed a desire to conceal-

ment ; whether, after the crime, the offender showed con-

sciousness of guilt, and made efforts to avoid detection;

whether, after his arrest, he offered false excuses and made
false statements. All facts of this sort are material, as

bearing on the test which Brainwell, B., submitted to a
jury in such a case : Would the prisoner have committed
the act if there had been a policeman at his elbow ?

§ 184. A different class of cases from any of those just

discussed, is one to which I might apply the term ‘inferential

insanity.” In cases of this sort no suspicion of insanity

would rest upon the prisoner, apart from the crime. But
from the character ofthe crime itself, its suddenness, violence,

cruelty, and atrocity
;

its apjmrent absence of motive or

purpose; a suggestion is raised that the offender must have
been insane at the time of its committal. A defence of this-

sort is generally set up, when the facts admit of otl|e|*^

and it is usually eked out with evidence of previous out-

bursts of eccentricity or violence, and suggestions of heredi-

tary insanity, or of former diseases whicm might possibly

have affected the brain. It is needless to remark how utterly

unsafe it would be, to admit a defence of insanity upon
arguments merely derived from the character of the crime.

In such a case, Kolfe, B., said :
**
It would be a most dangeroua^

doctrine to lay down, that because a man committed a
desperate offence, with the chance of instant death and the

1 Chevers, 791-805; Jieg.r, laknhmm Dagtlu, 10 Bom. 512;
12 Mad. 459.

^ Chevers, pp, 810—818
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certainty of future punishment before him, he was therefore

insane, as if the perpetration of crimes was to be excused
by their very atrocity.” ^ In that case a soldier had levelled

his gun at the wife of a comrade, and shot her dead, in the

barrack room, in the presence of her husband and two other

soldiers, without any quarrel or reason that could be sug-

gested. In another case, where a man, equally without

assignable motive, shot a woman with whom he had been
living, Bramwell, B., said to the jury :

“ It has been urged
that you should acquit the prisoner on the ground that, it

being impossible to assign any motive for the perpetration

of the offence,* he must have been acting under what is

called a powerful and irresistible influence, or homicidal

tendency. But the circumstances of an act being apparently

motiveless, is not a ground from which you can safely infer

the existence of such an influence. Motives exist, unknown
and innumerable, which might prompt the act. A morbid
and restless, but resistible thirst for blood, would itself be
a motive urging to such a deed for its own relief. But if an
influence be so powerful as to be termed irresistible,^o much
the more reason is there why we should not withdraw^ any
of the safeguards tending to counteract it. There are three

powerful restraints, all tending to the assistance of the person

who is suffering under such an influence—the restraint of

religion, the restraint of conscience, and the restraint of law.

But if the influence itself be held a legal excuse, rendering

the crime dispunishable, you at once withdraw a most
powerful restraint—that forbidding and punishing the
murder. We must return, therefore, to the simple question

you have to determine—did the prisoner know the nature

of the act he was doing, and did he know that he was doing
what was wrong ?

” ^

§ 185. It is probable that those who are disposed to find

what I have termed “inferential insanity” are influenced

by an ^roneous tendency, to attribute to the criminal the

state of mind of which they have always been conscious in

themselves. Human nature is manifold. Man at his best

is only a very highly developed animal, with all the instincts

and passions of the inferior animals. In him they are

softened, modified, and controlled by generations of civili-

zation and education, and restrained by example, social

opinion, and the fear of punishment. Man at his worst, as

^ Reg, V. SioheSf 8 C. K. 185. - Reg, v. ffaynes, 1 F. F. 666.
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we so often see him in the dock, is veir little above the

lower animals, and is only made more dangerous by that

reason which distinguishes him from them. With him

criminal longings are natural and familiar, and he is only

kept from yielding to them by the dread of punishment.

Cruelty—that is, a desire to inflict suflEbring for the pleasure

of witnessing it—is a natural instinct. We find it in nearly

all animals, in nearly all savages, in the lower more than in

the upper orders, in the boys of the upper orders more than

in the men
;
among the men of the upper orders, in those

who are freed from restraint by the possession of absolute

power. Cruelty is the characteristic vice of the despot.

When a criminal of the lowest class commits some act of

—

to us—unaccountable atrocity, he is only giving way to a

savage instinct, which presents nothing revolting lo his

nature. Possibly he may be quite certain of punishment,

even of death. But it is an everyday experience that men
will encounter certain death from motives, such as jealousy,

honour, patriotism, duty, which are not more powerful to

their minds than are the animal longings to which the

criminal yields.

§ 186. A class of murder which is peculiar to the East is

that which is known as running amuck** {amok, kill).

Crimes of this sort are very fully discussed and illustrated

from recorded cases by Dr. Chevers (pp. 781—795). They
are all of the same character. A man suddenly attacks

another with a deadly weapon, without any apparent motive
or provocation. He then rushes about killing every one he
meets at random. He makes no attempt at concealment,
and seems to have no object except to take as many lives

as possible before he is seized. l>r. Chevers thinks that

some few' of these cases were probably cases of real insanity,

while in others the mind may have become disordered by
the constant use of ganja or similar drugs. In the majority
no such explanation is possible. * The criminals appear to

have been persons who, sometimes from continual pain and
ill-healtb, sometimes from brooding on some real or fancied
wrong, fall into a morbid state of misery, in which every-
thing external to themselves appears to be their enemy.
They become possessed with a longing to destroy, and
probably with an idea that the mere act of destruction
would give them relief.^ lu some cases there seems to have

* See Grie^nger, 261—271, cited 2 Stcpb. Crim. L. 137.
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been no ground even for this explanation. A savage nature

suddenly broke through the feeble restraint which usually

kept it down, and went on killing from a mere craving for

blood. In most of these cases the judges appear to have,
in my opinion wisely, exacted the extreme penalty of

death.

An analogy to this class of offence is afforded in England
by those domestic tragedies, where a man first kills his wife

,
and then his children. The conjugal relation gives rise to

so many occasions for quarrel as almost to justify the
cynical remark of Maule, J., that it is never necessary to

seek the motive for a murder when the person murders is

the man’s own wife. Probably most cases of wife-murder
have been preceded by a long course of wife-beating. A
brutal nature gratifies itself by hurting the one creature

w'ho is always at hand and unable to resist. At last he goes
too far, and kills her, and then he falls upon his children,

partly in terror, to remove the witnesses of his act, and
partly in the frenzy of a nature that has given up all

attempt at self-control. Such cases in England are always
treated as murder, unless there is conclusive evidence of

previous insanity, and, wiiere the criminal has not com-
mitted suicide, he is generally hung.

§ 187. It is a curious thing, as showing how seldom a

plea of insanity had been successful in any serious crime,

that when Hadfield was acquitted on that ground in 1800,

the judges did not know what to do with him. They remanded
him to custody under some common law power, which they

supposed they possessed, the existence of which Lord

Campbell seems to doubt. Statutes 39 & 40 Geo. III.,

cc. 93 and 94, w'ere immediately passed, which supplied

the necessary authority in this and similar cases; as, for

instance, where a person put upon his trial for a criminal

offence was unable, either through insanity, or from being

deaf and dumb, to take an intelligent part in the proceed-

ings.^ All these cases are now provided for in India by
legislation.

The Grim. P.C., 1882, provides (s. 341) that if an accused

person, though not insane, cannot be made to understand

the proceedings, the Court may proceed with the inquiry or

trial ;
and, in the case of a court other than the Higli Court,

if such iiKjuiry results in a committal, or if such trial results

in a conviction, the proceedings shall be forwarded to the

' Ihg* V. Berry^ 1 Q.B.D. 447

.
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High Court with a report of the circumstances of the case,

and the High Court shall pass thereon such order as it

thinks fit.”

This section applies to persons whose inability to under-

stand the proceedings arises from their being deaf or dumb,
or ignorant of the language, or from any other similar cause

except unsoundness of miud.^

The Crim. P.C., Chap. XXXIV., contains rules for the

treatment of lunatics. Where a prisoner, against whom a

charge is preferred, is shown to be of unsound mind and
incapable of making his defence, the case is to be post-

poned, but to continue pending, and the prisoner is to be

released on bail, or kept in custody, according to the

character of the oflence charged (ss. 464—469).

Whenever any person is acquitted, upon the ground that

at the time at which he is alleged to have committed an
offence he was, by reason of unsoundness of mind, incapable

The case is then to be reported to the Local Government,
who may commit the person to custody in a lunatic asylum
or other safe place (s. 471), or hand him over to his friends

for safe keeping (s. 475). If committed to a lunatic asylum
under s. 471, he can only be released upon the report of a
Commission, to the effect that they consider that he can
be set at liberty without danger to himself, or any other

person ” (s. 474).

In addition to the pow ers conferred by this Act, provision

has been made by 14 & 15 Viet., c. 81, for the removal from
India of persons charged with offences, and acquitted, or

not tried on the ground of insanity. Section 1 makes it

laAvful for the person, or j)er8ons, administering the govern-

ment of the presidency in whicli such persons shall be in

custody, to Older such person to be removed from India to

any part of the United Kingdom, there to abide the order
of Her Majesty concerning his or her safe custody, and to

give such directions for enabling such order to be carried

into efiect as may be deemed proper.*
Section 4 provides for the recovery from the lunatic of

the expenses so incurred.

' EmpreBB r. 5 Bom. 262.
hi re Malthy, 7 Q.B.D. la

of knowing the nature of the act alleged as constituting the

offence, or that it was wrong or contrary to law, the finding

shall state especially w hether he committed the act or not
”

fs. 470).‘
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See also Act XXX VL of 1858, and Act II. of 1867, as to

removal of lunatic prisoners from jail to a lunatic asylqm.

§ 188. Drunkenness.—Involuntary drunkenness, by the
operation of s. 85, places a man exactly in the same position

as if his aberration of intellect arose from any of the usual

forms of unsoundness of mind. The remarks made upon
8. 84 will equally apply to such a case. Voluntary drunken-
ness is in itself no defence

; but where a continual course

of drunken habits has brought about a diseased state of the

intellect, either of a permanent character or intermittent,

as in the well-known form of delirium tremens, acts done
under the influence of that disease, and not merely of a
temporary fit of intoxication, will be judged of under the
rules already stated in regard to insanity.^

The Penal Code requires it to be assumed that a man
voluntarily drunk had “the same knowledge as he would
have had if he had not been intoxicated.” Therefore, where
from a given state of facts the law assumes a particular

knowledge, or that knowledge is a matter of necessary infer-

ence, intoxication cannot be set up. For instance, jf a man
shoots another he would not be allowed to say that he was
-drunk, and did not know that he held a pistol in his hand,
or that the effect of discharging it would be to cause death.

^0
,
if he killed another under circumstances which, had he

been sober, could have created no alarm in his mind, he
would not be allowed to plead that through intoxication he
imagined that his life was in danger. But where it is in-

cumbent on the prosecution to make out specific knowledge
of a particular fact, and where the circumstances raise no
necessary inference of it, the rule might be different. For
instance, if a man is charged with passing off a counterfeit

rupee, knowing it to be such, the knowledge must be made
^ut by the prosecution, and is not necessarily to be assumed,

though it might be inferred, from the mere fact of passing

the coin. Suppose the fact to be established that the man
had several good rupees in his pocket, but knew also that

he had one bad rupee, still it would have to be made out

that he knew he was paying the bad rupee, not merely that

he had the means of knowing, if he had taken better pre-

cautions. It would be clearly admissible to show that he
was in a hurry to catch a train, and therefore did not

^examine the coin, and I can see no reason why evidence of

1 1 Hale, P.C. 32 ;
Steph. Dig. Grim. L,, art. 29.
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bis intoxication should not be admissible for the same pur-

pose. Hurry is a state of mind voluntarily brought about
just as much as drunkenness.

§ 189. Section 86 Jays down no rule as to the inference of

intent in cases of intoxication, but there seems no reason to

suppose that the framers of the Code proposed to introduce

a different rule from that of the English law. Intention is

sometimes a presumption of law
;
sometimes* it is a mere

fact, to be proved liKe any other fact. A man is assumed
to intend the natural or necessary consequences of his own
act, and in the majority of cases the question of intention

is merely the question of knowledge- If I strike a man on

the head with a loaded club, I am assumed to know that

the act will probably cause death, and, if that result follows,

I am assumed to have intended that it should follow.^ As
the drunkard is assumed to have had the knowledge, he

must necessarily be assumed to have had the intention,

since, assuming the knowledge, the law will allow no other

explanation of the act to be given. But sometimes, in

determining the quality of an offence, evidence is necessary

of a specific existing state of mind, which must be found as

a fact, and cannot be assumed/'^ For instance, supposing a
fatal blow to be struck under circumstances of grievous

provocation; it might be shown that, notwithstanding the

E
rovocation, the defendant had acted, not under its influence,

ut from a preconceived malicious resolve to kill. If so,

the offence would be murder. But the mere fact of the

deadly blow would not be sufficient evidence for that

purpose. Given the provocation, the legal inference deriv-

able from the character of the blow would be exhausted in

making the act be culpable homicide not amounting to

murder. Evidence of a different state of mind would be
required to constitute the graver charge. In this state of

things intoxication would be admissible in evidence, for the

purpose of showing that the prisoner had acted under the
excitement of drunken passion, rather than under fixed and
settled malice.” So if a mao is found in the house of
another by night, the fact that he was drunk would be very
material in considering whether he came with the intention
of committing a robbery.

* Bex V, Meakin, 7 C. & P. 297.
2 Steph. Big. Grim. L., art, 29.
3 Bex V. Thomae, 7 C. A P. 817; case, 2 Lewiu. 144.
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§ 190. Consent.—No suit can be brought in consequence

of anything done, or arising out of what is done, ynth the

consent of the person complaining of it. Volenti non fit

injuria} Consent is a complete answer in such suits, because

the court is only concerned with the wrong asserted to have

been done to the complainant. In criminal law it is dif-

ferent. Acts are punished as crimes, because it is for the

interest of society that they should be prevented. The con-

sent of the immediate sufferer is immaterial, if the injury

to society remains.

Sections 87—92 lay down the rules for determining when

the claims of society are satisfied by the consent of the

individual. These rules provide

—

First

y

for the cases in which consent is permissible

;

Second, for the nature of the consent required

;

Third, for substituted consent

;

Fourth, for assuming or dispensing with consent.

§ 191. First.—By s. 87 no consent will authorize any act

which is intended to cause death, and therefore if death

ensues from the doing of an act which had no othej object,

the consent of the sufferer will not save the agent from

being guilty of culpable homicide. Where a duel ends

fatally, the surviving party is guilty of murder by English

law,^ and of culpable homicide not amounting to murder

under the Penal Code.® The person who helps another to

commit suicide, as, for instance, any one who assists a Hindu

widow to commit sail, is similarly guilty.* And so it would

be if one were to administer poison to another, to save him

from public execution, or even from incurable disease, such

as cancer or hydrophobia.

The mere consent of a person above eighteen years of age

will justify any harm resulting from an act which is not

intended to cause, and which is not known by the doer to

be likely to cause death or grievous hurt. The most femiliai

instances of this sort are the ordinary games, such as fencing,

single-stick, boxing, football, and the like.
^

And it is

obvious that the protection extends to injuries wnicn

actually cause death or grievous hurt, provided it was

1 Thomts V. Quariermaint, 18 Q.B.D. G85 ;
Jfem&cri/ v. Qt. Wtsier^

B. 1; S.C.Dear3l. & Pearce, 51; 1 Hawk.

P.C. 96.
» Section 300, Exception 5, imt, § 423.

M Hawk. P.C. 78; P.C.S.30C.
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not intended. As» for instance, if an eye is put out in

fencing, or one is killed by a cricket-ball. It is essential,

however, that the act consented to, though not intended to

<5ause death or grievous hurt, should be one which from its

nature is not likely to have such a result. No amount of

•consent would protect a person who entered into a fencing

match, however friendly, which was conducted with naked
swords.^ In a case where a football player killed another

by what is known in the game as ** charging” him, and
thereby rupturing his intestines, it was contended that

charging ” was fair according to the rules of the game.
Bramwell, B., laid it down that this was immaterial, as the

rules of the game could not sanction anything that was
likely to cause death. If the prisoner intend^ to cause

serious hurt, or knew that he was likely to cause it, and
was indifferent and reckless as to whether he would produce

serious injury or not, his act was unlawful. The fact that

what he did was in accordance with the rules of the game
was only impoi*tant as tending to negative any malicious

intention.^

§ 192. The harm done must not be different in kind, or

degree, from what the person has agreed to run the risk of.

Therefore, if two men were to begin boxing with gloves, one
would not be justified in throwing aside the gloves, and
striking with his fist. Similarly, either of the players in

a fencing match would ba bound to discontinue the moment
the button fell off his foil. On the same principle, all the

recognized rules of the contest must be observed, for they
enter into the estimate of the risk. Where two men are

sparring, every blow must be fair. And so it is laid down
in East ®

—

That in cases of friendly contests with weapons, which,

though not of a deadly nature, may yet breed danger, there

should be due warning given that each party may start

upon equal terms. For, if two were engaged to play at

•cudgels, and the one made a blow at the other, likely to

hurt, before he was upon his guard, and without warning,
and death ensued, the want of due and friendly warning
would make such act amount to manslaughter, Imt not to
murder, because the intent was not malicious.”

It may be questioned whether a prize-fight between two

* 1 Hale, P.C. 473 ; 1 Hawk. P.C. 8C.
lietj, V. JJradshaw, 14 Cox, 83. " 1 E.P.C. 269,
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adults, fairly conducted according to English rules, would

be protected under this section. Notwithstandmg the

apparent ferocity of the contest, it may well be argued, that

it is not on the whole likely to cause death or grievous

hurt
; certainly the annals of boxing are in favour of such

a position, where the combatants are at all matched. On
the other hand, there is no doubt that the law of Englan<^

which countenances such sports as fencing, wrestling, and

cudgel playing, always treated prize-fighting as absolutely

illegal, and even extended the criminality to every one

present and countenancing the transaction.^ The English

writers seem to rest this view on various grounds
;
partly

that mere manly sports are intended as friendly trials of

skill, in which the possible hurt is only an incident, whereas

in a prize-fight, or other deliberate fight with fists, the

object is to inflict hurt, and that this object in itself makes

the contest unlawful.*^ No doubt, in a prize-fight, just as

in a fight between two schoolboys (who, however, would not

be protected by s, 87, if under eighteen), the object is to do

each other as much harm as fists are capable of, tiU one or

the other gives in. But if that harm is, in all practice

experience, something less than grievous hurt, it would

seem to be protected by s. 87, unless the contest is in

itself unlawful on other grounds, in which case it would

still be criminal under s. 91. In recent times, a pr^tice

has sprung up of glove-fights, which are undistinguishable

from the old prize-fights, except in the fact that the com-

batants wear gloves. In one case of the sort, the judge

directed the jury that the contest would be lawful if it were

a mere exhibition of skill in sparring, but that if the parties

met, intending to tight till one or other gave in from

exhaustion or injury received, it was a breach of the law

and a prize-fight, whether the combatants fought in gloves

or not. He left to thejury the question, « Was this a sparring

match or a prize-fight ? ” The jury convicted the prisoners,

finding it was a prize-fight, and the direction of the judge

was upheld by the Court of Crown Cases Reserved.* .pother

reason alleged is, that the publicity of such contest leads to

riot and breach of the peace, and that not only the com-

batants, but all who encourage them by their presence are

1 Foster, Grim. L. 260; 1 East, 270. ^ or* jfe.*P

lllale, P.C. 472 ;
Foster, Grim. L. 259 ; Jieg. v. Ganmff^ 9 C. «r . oo9.

Beg, V. Orton, 14 Cox, 226.
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guilty of the same offence.^ This, of course, would not

apply if the contest was carried on in private. Accordingly,

where, in a sparring match with gloves, held in a private

room, one of the combatants fell from exhaustion and struck

his head against a post, from which he died, Bramwell, B.,

said : The difficulty was to see what there was unlawful

in this matter. It took place in a private room. There

was no breach of the peace. No doubt if death ensued

from a fight, independently of its taking place for money,

it would be manslaughter, because a fight is a dangerous

thing likely to kill
;

but the medical witness here had

stated that the sparring with gloves was not dangerous, and

not a thing likely to kill.”^ Probably the element ot

money in a fight is only <material, as tending to make it

probable that the fight would be allowed to go on, after it

became apparent that serious consequences were likely to

result.

§ 193. Acts which are not intended to cause death are

not punishable, even though they do cause death, and may
be known by the doer to likely to cause death, provided

they are done in good faith for the benefit of a person, who
consents and is able to consent ;

that is, a person above

twelve years of age, and in ocher respects competent

to enter into a contract (ss. 88 & 90). Section 88

and ss. 89 and 92 will cover all cases of surgical operations,

which will be discussed hereafter (§ 197). The benefit to

be procured must be one accruing to the person endangered.

It will therefore not cover the case of persons such as

soldiers, policemen, and sailors, who may be ordered to

perform acts which will lead to probable, or even to certain

death. Their case will come under ss. 70 and 79, if the

order given to them is one which their superior officer is

bound to give, or is justified in giving. Nor does it include

cases of mere pecuniary benefit (Explanation, s. 92). Hence
dangerous exhibitions are not protected by it. A person

who wheels another over a height on a tight-rope, or who
shoots at an apple on his bead, however well paid that

other may be, is not doing an act for his benefit within

8. 88. If an accident happened, the guilt of the doer would
depend upon the question of fact : whether the fatality was
one which, in the probable course of events, would be likely,

1 1 East, P.C. 270 ; Foster, 260; Sex v. Perkins, 4 C. & T. 587.
- Se'f, v. Young, 10 Cox, 371.
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sooner or later, to arrive. If so, it would be an event which
was absolutely probable, though, in each particular instance,

the chances were against it. Nor are mutilations permis-
sible, which are consented to for some indirect motive, such
as making the sufferer an object of charity, or to prevent
•enlistment as a soldier, or for the purpose of procuring a
discharge.^ Finally, consent will never give validity to
acts which are in themselves offences (ss. 91 ; 89, cl. 4 ; 92,
cl. 4). The consent of a girl under sixteen to be taken
away from lawful guardianship, or of a married woman to
be enticed* from her husband, does not prevent criminality

under ss, 361 and 498 of the Penal Code.

§ 194. SemiA,—Under s. 90 consent can only be given by
a person who is twelve years of age, unless the contrary
appears from the context. The consent must be voluntary,

and the person who gives it must be capable of knowing,
and must in fact know, the nature and consequences of the
act consented to. Difficult questions in respect to consent
often arise in offences of a sexual character. There is a
difference between consent and submission. Every consent
involves a submission, but it by no means follows that a
mere submission involves consent. The mere submission

of a child when in the hands of a strong man, and most
probably acted on by fear, can by no means be taken to be
such a consent as will justify the prisoner in point of law.”^

So in tlie case of an indecent assault upon young boys, the
judge left to the jury the question “whether the boys
merely submitted to the filthy act, ignorant of what was
going to be done to them, or of the nature of what was
being done, or if they exercised a positive will about it, and
consented to what the defendant did. In the former case

they would find the defendant guilty
;

in the latter case

they would acquit him.” The jury found him guilty upon
the first alternative, and the dii-ection was held to be correct®

So where a girl allowed a quack doctor to have connection

with her, he having informed her that it was necessary to

perform a surgical operation upon her, and she submitting

to what she believed was a surgical operation, he was held

'to have committed a rape.^ In one respect the English law

* 1 Hale, P.C. 411 ; 1 Hawk. P.C. 108 ; Beg, v. Bahoolun, 5 Suth.
•Or. 7.

^ Per Coleridge, J., Beg, v. Day, 9 C. & P. 722.
- Beg, V. Jj)€k, L,R., 2 C.C, 10. * Beg, v. Fhtt&^y, 2 Q.B.D, 414.
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was more indulgent than the Penal Coda Both systems

admit that a man commits a rape who has connection with

a woman who, from idiocy, is unconscious of the nature of

the act, and is incapable of signifying consent or dissent.

But the English judges hold that a consent arising from
mere animal instinct is sufiScient, and that where the female
is of an age to have such instincts, and in the absence of some
evidence to the contrary, it could not be inferred that the

act was without her consent.^ The Penal Code, however,

requires the intelligent consent of a woman who is able to

understand, not only the nature, but the consequences of

the act. An idiot may be as capable of assenting to sexual

intercourse as any other female animal. But it is evident

that the nature and consequences of illicit intercourse with

a woman, are very different from what they would be in the

case of a cow. It is precisely this difference which the
Indian law requires that she should be able to understand,

and, understanding it, still to consent

In all the above cases the court held that the prisoner

must be acquitted, if he was deceived by the actual sub-
mission into a belief that a real consent was being given to

the act complained of. The same rule is laid down in the

first clause of s. 90, but not in the second. It would seem,
therefore, that a defendant who relies on the consent of a
person of unsound mind, or in a state of intoxication, must
take the risk of its being found that the mental state of

the person affected was not such as to excuse his act (see

ante^ § 122).

§ 195. It is obvious that there can be no consent at all,

when it is given under the influence of fear, or under mis-

conception of facts. An instance of the latter sort occurred

where the accused, a snake charmer, induced the deceased
to allow himself to be bitten, in the belief that the charmer
had power to cure snake-bites by charms.'^ So it has been
held in England that a man who induced a girl to sleep

with him, she being ignorant that he had a venereal
disease, might be convicted of an indecent assault; that
is to say, that her consent was nullified by the fraud
practised on her.®

§ 196. Thirdly .—By s. 89, where a person is under twelve,.

^ Beg, V. Fletcher, L.B., 1 C.C. 39 ; Metf. v, Barrett, L.R., 2 C.C. 81.
^ Beg. v. Bomai Fattemah, 12 Suth. Cr. 71 ; S.O. 8 B.L. B.A. Cr. 25.
^ Beg, V. Bennett, 4 F. & F. 1105 ; Beg. v. Sinclair, 13 Cox, 28.
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or is of unsound mind, the consent of the guardian or other
person having charge of him, is sufficient, and may be sub-
stituted for that of the person who is, by infancy or other-

wise, incapable of forming an opinion on the point. Here*
also the act done must be for the benefit, as above explained,,

of the person for whom it is done. The section proceeds to
lay down limitations as to the nature of the act which may*
be permitted, which are not found in s. 88. Substantially
they embody the considerations upon which a person of
mature mind w’ould probably act in consenting to incur any
risk.

§ 197. Fourthly.—Under s. 92 consent may be absolutely
dispensed with, where the circumstances are such as to
render consent impossible, or where in the case of a person
incapable of assenting, there is no one at hand whose consent
can be substituted. The same limitations apply as in s. 89.

The protection of persons who perform surgical operations

which end fatally, or which produce injurious consequences
that were not anticipated, is made by the Penal Code to*

rest upon ithe principle of a consent, express or implied,

having been given to the operation. The same principle is

adopted by Sir James Stephen in arts. 204: and 205 of his-

Digest of Criminal Law. He says : I know of no authority

for these propositions, but I apprehend they require none.

The existence of surgery as a profession assumes their trust.”

The English Draft Code of 1879 makes no reference to

consent. By s. 67, ‘‘ Every one is protected from criminal

responsibility for performing with reasonable care and skill

any surgical operation upon any person for his benefit
;
pro-

vided that performing the operation was reasonable, having
regard to the patient’s state at the time, and to all the

circumstances of the case,” Of course actual dissent would

be one of the circumstances of the case. There are some
extreme operations, such as those resorted to in certain,

cases of cancer, which entail such terrible suffering, with

such a small chance of success, that many men of ordinary

strength of character would prefer to die quietly rather than

submit to them. No surgeon would, or ought to, venture to-

perform tracheotomy or excision of the tongue upon an
adult who, upon full consideration of the facts, refused to

encounter the risk. On the other hand, no medical man
would, or ought to, hesitate to extract a tooth, or to lance a

boil of a chud of thirteen, however much it might struggle

and howl, and I cannot imagine that he could be prosecuted



400 COMPULSION. [Chap. m.

for inflicting hurt without due consent. Possibly in such a

case, if it were conceivable, a very scrupulous judge might
require the support of s. 95. In most instances the consent

of a patient is never asked to an operation. He is told that

it is considered necessary, and he submits to it. In such a

case consent would be implied from submission. The mere
fact of an adult placing himself under treatment in a surgical

case would, I have no doubt, carry with it an implied readi-

ness to submit to everything that was necessary for a cure.

If his state of health rendered it advisable that the prospect

of an operation should be kept from him, and if he were

placed under chloroform, and operated on, without knowing
what was about to take place, and if such a proceeding was

a proper one for his own benefit, a judge or jury might
reasonably infer his consent. In a case where an ignorant

practitioner performed an operation, so imminently dangerous

that skilful surgeons hardly ever attempt it, viz. cutting out

internal piles, and the patient bled to death, it was held

that he could not claim the benefit of s. 88, as a patient

cannot be held to accept a risk of which he is not aware,

and which even the operator does not appear to have
suspected.^

§ 198. Compulsion is of two sorts: it either arises from
the act of an authority which, rightly or wrongly, has for

the time being superseded the Government of the country,

or from the acts of private persons, who, without any show
of legality, proceed in open defiance of law. Section 94
appears to refer exclusively to the latter class of coses.

There are obvious reasons why a Code, which assumes the
continuance of law^ and tribunals, should take no notice of a

state of things in which both have ceased to exist. It may
be advisable, however, to oflTer a few remarks upon that

branch of the subject.

§ 199. The effect of foreign conquest is to annul, or

suspend, the ordinary sovereignty of the conquered country

;

and, while the occupation lasts, the laws of the subject State
can no longer be rightfully enforced, or be obligatory upon
the inhabitants who remain and submit to the conquerors.
No laws other than those of the conquerors can, in the nature
of things, be obligatory upon them, for where there is no
protection or sovereignty there can be no claim to obedience.^

^ Suharoo Kohiraj v, Jieg,^ 14 Cal. 666.
" Per Mr. Justice Story, cited 3 Phill. Int. L. 787-739.



8eoi. 197-200.] CIVIL WAR. 401

In cases of civil war, there is greater difficulty ;
for the first

stage of a civil war is always, and necessarily, termed
rebellion, and those who take part in, or aid it, rebels and
traitors. But it is quite clear that, with respect to civil

war also, obedience involves sovereignty*, and sovereignty is

tested by protection. Sir Robert Phillimore says :

—

The case supposed is always one of the greatest nicety

and difficulty. It would rather seem, as a matter of specu-

lation, that when an old Government is so far overthrown
that another Government entirely claims, and at least

partially exercises, the jurisdiction which formerly belonged
to it, the individual is left to attach himself to, and to

become, by adoption at least, the subject of either Govern-
ments. The analogy under which it is most just to range
such cases has been tliought to be that which has just been
discussed, viz. the rule which applies to cases of foreign

conquest, where those only are bound to obedience and alle-

giance who remain under the protection of the conqueror.” ^

So tlie stat. II Hen. VII., c. 1, which was passed after

the Wars of the Roses, recited “ that the subjects of {Ingland
are bound by the duty of their allegiance to serve their

prince and sovereign lord for the time being in defence of

him and his realm against every rebellion, power, and might
raised against him;” and enacted that no person attending
upon the King for the time being in his wars, should be
punishable for such service. The general principle was laid

down in s. 70 of the Draft Code of 1870 :
‘‘ Every one is

protected from criminal responsibility for any act done in

obedience to the laws for the time being made and enforced
by those in possession de facto of the sovereign power, in

and over the place where the act is done.”

§ 200. There is very little upon this point to be found in

the English decisions. The rebellion of 1688 was successful

and permanent, while those of 1715, 1745, and 1798 were so

immediately unsuccessful that they gave birth to no appa-
rently legal state of things. The rebmlion against Charles I,

is the only instance in Englisli history, apart from disputed
successions to the Crown, in which a Government, which had
been completely overthrown and replaced by a different

constitution, has itself been afterwards restored. Several
cases are accordingly to be found in that series of trials

which took place after the Restoration of Charles II. In

' 3 Phill. Int. L. 739; 1 Hale, P.0. 49.
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Axletfs case,^ an ofiScer who comujanded the guards at the

trial and execution of Charles L, pleaded that all he did was,

as a soldier, by command of his superior oflScer, whom he
must obey or die. This was held to be no excuse, as his

superior officer was a traitor, and where the command is

traitorous, obedience to it is also treason. This decision, it

will be observed, is in accordance with s. 94 of the Code.

In Sir Hen'ty Vane*$ case ^ the charge was treason against

Charles II., and the overt acts were that he was one of the

State Council, and that he took command of the forces by
sea and land, and appointed officers. He pleaded that the

King was then out of the kingdom, and out of possession

;

that Parliament was the only power regnant^ and that what
he did was by its authority. In fact, he appears to have
relied on the principle of 11 Hen. VII., c. 1. The court

overruled his defence, holding that Parliament was dissolved

by the death of the King, which was immaterial if it con-

tinued to be the sole depositary of power, and that from the
death of Charles I. his son w'as de facto, as well as de jure,

King of England, which was certainly untrue. Sir Michael
Foster obviously considered this ruling to be unsound.^
Various cases arising out of the rebellion of 1745 will be
found in Foster. The most impoitant as tearing upon this

subject is MeGrowther’s case/ where a lieutenant in the

rebel army pleaded that he was a tenant of the Duke of

Perth
; that on being summoned by the Duke to take up

arms he refused, and was then told that he should be forced

and bound with cords; and that the Duke threatened to

bum the houses and drive off the cattle of all who refused

to follow him. It was laid down by Lee, C.J., that the only
force that could excuse was a force upon the person and
present fear of death, and this force and fear must continue
all the time the party remains with the rebels.''*

Where an authority founded on rebellion has settled

down into an apparently legal form of Government, I should
suppose that every one would be justified in obeying and
acting under its orders, in the ordinary course of civil

administration, even though such orders were illegal in

their origin and procedure. So it was held in the United
States, t&t a person who had received, and was accountable
for, public money, was discharged by showing that it had

* Kelyng, 13. * Kelyng, 15. • Foster, Crim. L. 204.- -- T. 4

1

Halo, 50 ; 1 East, P.O. 70.
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been seized and appropriated by the rebel authorities,

iirithout any fault or negligence on his part.^ But such
obedience would be no defence if the acts committed were
in direct and voluntary furtherance of the rebellion itself,

or were crimes which could not be justified under the orders

of any authority {ante, §§ 82, 95).

§ 201. As regards compulsion exercised in time of peace

by mere private persons, the law is more severe, as in most
cases there is a remedy at hand. The mere menace of

future death will not be sufficient, however likely it may be
to be executed.® The threat must be of instant death, made
under circumstances which reader it reasonably likely that

it may be executed on the spot. Even such a threat will

not excuse a person for committing murder, or an act of

treason punishable with death. If the alternative is offered

to him of dying as an innocent man or a criminal, he is

bound to accept the former ; and this was also the law of

England.® Nor will even a threat of immediate death be
an excuse if he has voluntarily, or under any weaker form
of compulsion, exposed himself to the threatens, for

instance, if he has joined a secret society for criminal

purposes, which enforces obedience to its orders by death
(Explanation 1). A fortiori, it is no defence to a charge of

giving false evidence that the witness had been coerced into

<ioiug it by the police inspector ;
^ or to a charge of offering

bribes to public servants, that the servants were so corrupt
that it was necessary to bribe them in order to avoid
molestation and pecuniary injury.^

§ 202. The Bight of Private Defence (I.P.C., ss. 96—106).

—

The whole law of self-defence rests on these propositions:

(1) that society undertakes, and, in the great majority of
cases, is able, to protect private persons against unlawful
attacks upon their person or property; (2) that, where its

aid can be obtained, it must be resorted to
; (3) that, where

its aid cannot be obtained, the individual may do every-
thing that is necessary to protect himself

; but (4) that the
violence used must be in proportion to the injury to be
averted, and must not be employed for the gratification

of vindictive or malicious feeling. It is evident that
proposition (1) is the basis of the entire law. No one would

1 1 Bishop, Grim. L., s. 351. 2 i Hale, P.C. 61.
2 1 Hale, P.C. 51. ^ Beg, v, Sonoo, 1 Suth, Or. 48.
^ Beg, v. Mugintall, 14 Bom. 116.
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dream of applying* the refinements of the Penal Code to an
unsettled country, where every 6ne carries his life in his

band; and proposition (2) rests upon and assumes propo-
sition (1).

§ 203. Section 99 lays down two classes of eases, in which
self-defence is absolutely forbidden. First, where there is

time to have recourse to the protection of public authorities,

£md, secondly, with certain limitations, where the act is

being done by, or under the direction of, a public servant.

The first case rests upon the assumption that self-defence

is unnecessaiT. ‘*If A fears, upon just grounds, that B
intends to kill him, and is assured that he provides weapons
and lies in wait so to do, yet without an actual assault by
B upon A or upon his house, to commit that fact, A may
not Kill B by way of prevention. For the law hath provided

a security for them by flight, and recourse to the civil

magistrate for protection.**^ But the fact that, even after

warning of an impending attack, ha has not procured the

necessary protection, does not deprive him of the right of

self-defence when the danger actually arises.^ The circum-

stance might, however, be very material if a question arose,

whether the injury ultimately inflicted upon the assailant

was hmafide an act of self-defence, or was done from motives
of malice and revenge.

§ 204. Secondly, the clauses in favour of public servants

rest partly on the probability that their acts will be lawful,

in which case resistance must necessarily be unlawful

;

partly on the theory that resistance is unnecessary, since

the law will set right what has been wrongly done in its

name ; and, lastly, on the ground that it is for the good of

society that public servants should be protected in the
execution of tneir duty, even where they are in error.

Where the act intended by a public servant is itself

lawful, the only possible defence for one who resists, is that

he did not know that the person resisted was a public

servant, or was authorized by a public servant. It will be
observed that Explanations 1 and 2 of s. 99, which corre-

spond to clauses 1 and 2 of the same section, contemplate
different states of things. The first refer to acts winch a
public servant can do by his own authority

; as, for instancef.

the arrest by a policeman of any person who comes within.

* 1 Hale, P.C. 52; Reg. v. JeoMU 7 Snth. Or. 34.
**

441.
'
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the provision of s. 54 of the Criminal Procedure Code.

The second, to acts for which he must receive a special

authority from a superior
;

as, for instance, the seizure of

the property of a judgment debtor in execution of a decree

against him. In the former case, all that is required for

the protection of the oflScer is that his official position

should be known. In the latter case this alone is not
sufficient, unless it also appears that he has a special

warrant for the action which he is taking. Lord Hale says

upon this point, that a bailiff sworn in and known in the

vicinity—as, with us, a policeman in his uniform—^need not

notify himself to be sucn by express words
;
but it shall be

presumed that the offender knew him. But it is not so in

the night-time, unless there is some notification that he is a
^unstable. But whether it be in the day or the night, it is

sufficient notice if he declares himself to be the constable,

or commands the peace in the King’s name. If, however,
it be a private bailiff, either the party must know that he
is such, or there must be some such notification thereof,

whereby the party may know it, as by saying “ 1. arrest

you,” which is of itself sufficient notice; and it is at the

peril of the party if he kills him after tliese words.^ But as

to the writ or process against the party, there is no differ-

ence between a public and a private bailiff
;

for, in either

case, if the party submit to the arrest, and do demand it,

he is bound to show at whose suit, for what cause, out of

what court the process issues, and when and where return-

able,^ Where the arrest is lawful, and made by one who
states the charge on w hich it is made, resistance is unlawful,

whether the offender did or did not know that under the
circumstances he could lawfully be arrested.®

§ 205. Where the act of a public servant is unlawful, and
is likely to cause death or grievous hurt, resistance to it is

necessarily justifiable, as any redress that might be afforded

by an appeal to superior authority would come too late.

The improbable but conceivable case of an attempt to

execute or flog the wrong man, or a man against w^hom no
such sentence had been passed, would come under s. 99,

cl. 1 and 2. In cases of other wrongful acts not attended by
8uch consequences, the right to resist will depend upon
whether the public servant can be said to have been acting

1 1 Hale, P.C. 460.
^ 1 Hale, P.C. 458 ; note (o). Grim. P.C., s. 80,
^ Reg, V. Bartley^ 4 Cox, 406.
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in good faith under colour of his office, though that act may
not be stoutly justifiable by law/*

§ 206. Acts purporting to be done under the authority of

the law may be illegal in one or other of four ways.

First—^Where the warrant under which the officer acts

is on its face legal, even though defective in form, and is

issued by an authority competent to issue such a warrant,,

but was improperly or irregularly issued.

Second.—Where the warrant is issued by a competent
authority, but is on its face illegal.

Third.—Where there is a good authority to do a par-

ticular act, but it is done in an illegal way by the officer

entrusted with the execution of it.

Fourth.—Where the act is ordered by one who had no
jurisdiction to order it, or executed by one who had no
authority to execute it.

In applying the English cases upon this subject, most of

which arose out of the Killing of a constable or other officer,

it is necessary to bear in mind the peculiar doctrines of the

English law as to homicide. ** When a minister of justice,

as a bailiff, constable, or watchman is killed in the execu-

tion of his office, in such a case it is murder,’* and it makes
no difference that the killing was wholly unintentional,

provided it occurred in the act of resistance.^ But where
the officer is doing an act in which lie is not protected by
his warrant, he is in the same position as if he had none.

He may be resisted to such an extent as any other man
might be resisted who was doing the same act. If he ia

killed by violence, in excess of what the case requires, this

is manslaughter, the excess rendering the killing unlawful,

but the provocation arising from the illegality of the officer’s

conduct reducing it below murder.*^ In all such cases,

therefore, where the killing is held to be murder, it must
be taken that mere resistance was unlawful. Where the

killing is only manslaughter, the mere resistance was lawful,

the excess only constituting the crime.

§ 207. In the first of the four cases, resistance is always
unlawful. It is sufficient if the process itself be legal jn

the frame of it, and issue in the ordinary course of justice

from a court or person having jurisdiction in the case. No

* 1 Hale, P.C. 39. 457, 472 ; Foster, Crim. L. 258, 808.
^ 1 East, P.C. 309 ; Foster, Crim* L. 312; Meg. v. Lockleg^ 4 F. iK? F.

155, p. 159 ;
Ileg. T. Chapman, 12 Cox, 4.
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error or irregularity in the previous proceeding will affect

it, or excuse the party tilling the officer in the execution

of it from the guilt of murder ; and therefore if a capias ad
satisfadendurriy fieri facias (warrant to seize the creditor’s

person or goods), or any other writ of the like kind, issue

directed to the sheriff, and he or any of his officers he killed

in the execution of it
;
upon an indictment I'or this murder

it is only necessary to produce the writ or warrant, without
showing the judgment or decree

;
for however erroneously

the process issued, the sheriff must obey, and is justified by
it.^ So, although the cause be not expressed with sufficient

particularity, the officer is justified if enough appear to

show that the magistrate had jurisdiction over the subject-

matter. This must, however, be understood of a warrant
containing all the essential requisites of one. In all kinds
of process, both civil and criminal, the falsity of the charge
contained in such process—that is, the real injustice of the

demand in one case, or the party’s innocence in the other

—

will afford no matter of alleviation for killing the officer, for

every one is bound to submit himself to a court of justice.” ^

Accordingly it was held in Englemd that the police were
protected by a warrant issued by a competent magistrate,

though irregular in form,® And so it was held in India
that it was unlawful to resist arrest upon a wari'ant issued

under s. 351 of the Civil Procedure Code, which was sealed

by the Court, but initialled instead of being signed
;
^ or to

resist the police in carrying out a distraint under s. 19
of the Madras Bent Becovery Act, though the attachment
was in fact unlawful.®

§ 208. In considering, for this purpose, whether a warrant

or order was issued by a competent authority, it must be

remembered that the question is, whether the authority was

competent to issue the sort of warrant or order which is

placed in the hands of the officer for execution ; not whether

he was competent to issue the particular warrant or order,

which must depend upon the facts and circumstances of the

actual case. Also, that the general rule for determining

^ If, however, the proceeding is against the party who sues out the

writ, he must show the judgment as well as the writ. Cotes v. Michill,

3 Lev. 20.

1 East,P.C. 309; 1 Hale, P.C. ^7; 1 Hawk. P.C. 103 ; Foster,

Orim. L. 311 ;
Curtises case, Foster, Grim. L. 133.

^ Eeg, V. AlleUy posty § 226. * lleg» v. Janki Pramdy 8 All. 293.

^ Eeg* v. Raimyyay 13 Mad. 148.
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jurisdiction is that nothing shall be intended to be out

of the jurisdiction of the superior courts, but that which

specially appears to be so ; but that nothing is intended to

be within the jurisdiction of an inferior court, but that

which is expressly alleged.”^ Both of these points were

illustrated in the following case. In England a peer

cannot be arrested or 'imprisoned for debt. In violation

of this rule the Court of Common Plesis issued a writ for

the arrest of the Countess of Eutland, which showed her

rank upon its face. It was held, however, that the sheriff

and his officers were justified in executing the writ, not-

withstanding the principle that ignorance of law is no
excuse, since in some cases, as in cases of contempt of court,

such a writ can issue against a peer.^

§ 209. The second case may be illustrated by the well-

known instance of the General Warrants, which were for

the first time discussed in the prosecutions arising out of

the publication of the North Briton by Mr. Wilkes, in 1763.

The Secretary of State issued warrants directing the arrest

of the printers and publishers of the North Briton, without

specifyftig their names, and ordering the search for and
seizure of seditions bt-oks, papers, and documents, without

specifying what. It appeared that warrants of this sort had
been constantly issued oy the Secretary of State, and their

authority had never been disputed. Tney were decided by
Pratt, C.J., afterwards Lord Camden, to be wholly illegal,

and heavy damages were awarded against all who had acted

upon the warrants.^ It is obvious that no one could be
expected to submit to an authority so vague in its terms.

This was the principle on which the judgment of the Queen’s

Bench was given in the case of Howard v. Gossett There
the plaintiff had been arrested by the Serjeant-at-arms of

the House of Commons on a w'arrant which set out no
reason for the arrest. The Court of Queen’s Bench held

that it gave no protection to the officer executing it. Cole-

ridge, J., said;^ “The warrant does not disclose that the

* Per Parke, B., v. Gossett, 10 Q.B., at p. 45;i; S.C. 1C L.J.
Q.B., at p, 349, post, § 209.

^ Countess ofRutlaiKTs case, 6 Bep. 52a. Very recently (1893) the
Dowager Duchess of Sutherland w*as arrested and imprisoned for six
weeks for contempt of an order of the Court of Chancery.

^ Leach Money, 19 St. Tri. 1002; 3 Bnrr. 1692; Entich v. Car-
ringfon, 19 St. Tri. 1002.

^ 10 Q.B., p. 377 ; S.C. 14 LJ. Q.B. 875.



Saw. 80M10.] ACTS OF PUBLIC SERVANTS. 409

party was charged with any offence, or had been convicted

of any
;

still less does it show the nature of the offence. If

for the House of Commons in the warrant you substitute

any other authority known to the constitution, it is quite

olear that the warrant would be bad. The party sought to

be arrested under it might lawfully resist, or, if arrested,

would be discharged upon the return to a writ of habeas

corjpus.^^ This decision was reversed on appeal. Parke, B.,

who delivered the judgment, agreed with the lower court

that the warrant would have been void, if it had been
issued by a magistrate acting under some special authority

to take a man into custody under some special circum-

stances. He considered, however, that the warrant of the

House of Commons must be treated in the same way as if it

liad been issued from one of the superior courts, and that such

a warrant would be valid even if it expressed no cause at

all, as every presumption must be made in favour of the

legality of every act of the superior courts.^ The former

judgment would evidently govern the case of all warrants

issued by Mofussil courts, and by magistrates in the

Presidency towns. •

§ 210. The same principle has been applied, both in

England and in India, where the warrant was upon its face

ambiguous or uncertain ; as, for instance, where a person

was arrested upon a warrant which omitted her Christian

name.^ This is intelligible enough. A warrant to arrest

Smith or Ramasawmy may apply to a hundred different

persons. No one is bound to appropriate the warrant to

himself, nor has the officer any authority to supply, by his

own knowdedge or otherwise, that whicii is left uncertain in

the warrant. The same can hardly be said of an old case,

which is still cited as an authority in the law books, where
the arrest of ISir Henry Ferrers under a warrant, in which
he was so named, was held illegal, because the warrant went
on to describe him as u knight, whereas he was really a
baronet.® In two cases in India the Bombay High Court
has held warrants invalid where the full name of the indi-

vidual was given, but without any description by way of

residence to distinguish him from any other person of the

•same name. In each of these cases, however, the form of

' 10 Q.B., pp. 452—455; IG L.J. Q.B., p. 349.
- Eeg. v. Uood^ 1 Moody, C.O. 281.

Ihg, v. Ferrers, Cro. Car. 371.
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warrant given by the statute directed that the residence

should be stated.^

§ 211. In the third class of cases resistance appears to

be lawful in England. Accordingly it was held that
killing was only manslaughter where a good warrant is

executed in an unlawful manner; as if a bailiff is killed
in breaking open a door or window to arrest a man

;

or, perhaps, if he arrest one on a Sunday, since 29 Oar. II..

c. 7, by which all such arrests are rendered unlawful.”^

In India the question would be, whether the bailiff was
acting in good faith under colour of his oflSce, so as to

come within the terms of s. 99. Nothing is said to be
done in good faith which is done without due care and
attention (P.C., s. 52). Where a police officer attempted,
without a search-warrant, to enter a house to search for

stolen property, it was held that resistance to him was
unlawful, and could not be justified on the ground of self-

defence.® In that case, it appears that the police were as

much in search of persons as of property, and for the former
purpose^ their entry was lawful. The judgment, however,
was resfed on the fact that it did not appear that the police
were acting otherwise than in good faith. On the other
hand, where a bailiff broke open the doors of a third person,
in order to seize the goods of a judgment-debtor which were
supposed to be therein, and it turned out that there were
no such goods, the same Judge, Melvill, J., who had de-
cided the previous case, held that the act was unlawful,
and that resistance to it was not punishable under s. 183 oir

s. 186 of the Code.^ I presume that the same decision
would have been given if the defendant had been charged
under s. 353 with using criminal force to the bailiff, and he
had pleaded that he was acting lawfully in defence of his

property. When resistance was offered to a police officer

who attempted to search a house without a written authority,
under a section of the Grim. P.C. of 1872, which corresponds
to 8. 165 of the Code of 1882, the court of the N.W. Provinces
held that a conviction under s. 353 could not be maintained.®
It has also been held that no offence was committed under

^ Hastings, 9 Bom. H.C. 154 ; Alter Caufman v. Government of
Bombay, 18 Bom. 63C.

2 Hawk. P.C. 104 ; 1 Hale, P.C. 468.
2 Beg, v. VyanJeatrav, 7 Boro. H.C. C.C. 60.
* Beg, V. Gazi Aha, 7 Boro. H.C. C.C. 83.
* Beg, V. Xarain, 7 N.W.P. 209.
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8. 183, where a bailiff had been resisted in attempting to*

attach property under a warrant which had ceased to be in

force by lapse of time.^

§ 212. Similar questions would arise where a good
warrant was wrongly executed. A warrant for stealing a

horse was issued against John Hoyes, whereas it should

have been issued against Eichard Hoyes, who was the son

of John. If the constable had arrested John Hoyes,

the man would have been discharged, but the constable

would have been safe {ante^ § 207). Instead of doing so^

he arrested Eichard Hoyes, who was the person really in-

tended. It W'as held that his act was wholly illegal, and

that he was not protected by his warrant. An officer wha

is directed to arrest John cannot be allowed to form an

opinion that Eichard was really meant, even though the

opinion is a sound one. “ Where, indeed, it can be shown

that a felony has actually been committed, the constable

may throw the warrant aside. It is sufficient to show that

he has taken the person who is really charged with the

offence, however he may have been misdescriljed.

cannot do this where only a misdemeanour is charged,” for

in such a case he cannot arrest without a warrant.^ Where

a warrant is issued against A.B., and is executed against a

person ot the same name, who was not the person intended,

the liability of the officer for a wrongful arrest, and the

right to resist him, would depend upon the question whether

he made the arrest in good faith, and believing upon reas^-

able grounds that he was arresting the right man.^ On
the same principle, where an officer is authorized to do any

act without warrant, upon a reasonable suspicion that a

particular state of things exists; as, for instance, that a

person has committed, or is about to commit a particular

crime, resistance to him is unlawful, though the suspicion

is unfounded, if the officer hoTui fide and reasonably enter-

tained it.'* Where a warrant authorizes the doing of any

act under limitations which are, or but for his ignorance of

his duty would be, known to the officer, he is not protected

* Anand Lai v. Beg,, 10 Cal. 18.

Per Tindal, CJ., Hoyes v. Bush, 1 M. & G. 775.

'•* See Qanga Charan v. Beg,, 21 Cal. 392, where it was unnecessary

to decide the ix)int. ^ n? 7

* Bhawoo Jivaji v, Mulji Dyall, 12 Bom. 377. See Beg, y. Phelps,

Car. & M. 180, and Bey, v. Carey, U Cox, 214, where it was held that

the policeman acted without any grounds of suspicion.
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by bis warrant if he violates them
; as, for instance, if he

arrests a witness on his way to court,^ or breaks open a
house in attempting to seize goods under civil process.'-*

In neither of these cases did any question of resistance arise.

Such resistance would possibly have been held unlawful
under s. 99, cl. 1 or 3.

§ 213. In the fourth class of cases, where there is an
absolute want of jurisdiction in the official who issues the
order, or an absolute want of authority in the person who
does the act, resistance is lawful in England, and does not
seem to be unlawful by s. 99. The words ‘‘not strictly

justifiable by law,” seem to point to cases where there is an
excess of jurisdiction, as distinct from a complete absence of

jurisdiction; to cases where an oflBcial has done wrongly
what he might have done rightly

;
not to cases where the

act could not possibly have been rightly done. For instance,

a plaintiff sued in the Mamlutdar’s Court in Bombay for

possession of a piece of land. The Court gave him a decree
for possession, which it could give. It had no power to

give, and was not asked for a partition. When the decree
came to be executed, it turned out that the land in question
was, with other land, in the joint possession of the defendant
and others. The collector was consulted on the difficulty,

and he ordered the surveyor to divide the land, and to put
the decree holder in possession. The defendant resented,
and was convicted of obstruction. Tlie conviction was
reversed, on the ground that neither under cl. 1 nor 2 of
8. 99 was any protection given to an officer, who was doing
an act absolutely illegal as regards himself, and wholly
ultra vires as regards the official who authorized it.^

§ 214. In England it has been repeatedly held that an
arrest, either on civil or criminal process, may be lawfully
resisted, where it can only be made by warrant, and where
the warrant, though actually issued, is not in the possession
of the officer who makes tne arrest. A fortiori^ of course,
where there never had been a warrant* Cases in which
arrests have been held unlawful in England, because the
warrant was issued in one county and executed in another

‘ Thakur Doss v. Shanker, 3 Suth. Cr. 53.
- Anderson v. McQueen^ 7 Suth. Cr. 12.
^ Beg. V. Tuisiram. 13 Bom. 168.
* Of^rdY j^ton, 2 B. & S. 363 ; S.C. 31 L.J. M.C. 123 ; Oodd. v.

Cahe, 1 Ex. D. 3c)2 ; Btg, v. Withers^ 1 East, P.C. 295, and p. 308.
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county/ are provided for by the Grim. P.C., 1882, s. 84,
So the execution of a warrant by a person not duly authorized
is illegal/ but the Grim. P.G., 1882, while it requires a
warrant to be addressed to one or more persons by name^
authorizes the endorsement of it to any other police officer

(ss, 77, 79). In England, a practice grew up of issuing
warrants in blank, which were afterwards filled up by some
subordinate who could not have issued a warrant, with the
name of the person to be arrested, or of the person who was
to execute the warrant. Such a practice was decided to be
wholly illegal, and to give no protection to the officer.® In
India, however, I imagine the officer would be protected by
the seal and signature of the Gourt, as he could not possibly

know the circumstances under which it had been affixed.

§ 215. Subject to the exceptions already discussed, every
person has a riglit to defend his own person against criminal

injury or restraint, and his own property against any act

which is an offence falling under the definition of theft,

robbery, mischief, or criminal trespass, or which is an
attempt to commit such an offence. And what he may do
for himself he may do for any one else under similar

circumstances (s. 97). This right is not dependent on the

actual criminality of the person resisted ;
it depends solely

on the wrongful, or apparently wrongful, character of the

act attempted. If the apprehension is real and reasonable,

it makes no diflerence that it is mistaken.^ It is lawful to

kill a lunatic who attacks a man, though the lunatic is not

punishable for his act (s. 98), It is lawful to assault a man
who is found carrying away one’s goods, though the man
is a bailiff who is bound to do the act, it’ his character is

not known (s. 99, Explanation 2). It is lawful to shoot a
man who is found opening your plate-chest at night, though

he happens to be your butler, whom you mistake tor a
burglar (s.79). It is even lawful to run the risk of injuring

an innocent person, where that risk is inseparable from the

proper exercise of the right of resisting a criminal act

(s, 106). The extent of the harm whicti it is lawful to

^ 1 Hale, P.C. 458, 459 ; Beg, v. Cumpton^ 5 Q.B.D. 341.

- Broadfoot's case, Foster, Grim. L. 154; Bixou^s case, 1 East, P.C. 313..

^ 1 Hale, P.C. 457 ;
Foster, Crim. L. 312 ;

IStochleifs case, 1 East, P.C.

310; B, V. Stevenson f 19 St. Tri, 846; Eousin v. Barrow^ 6 T.R, 122;.

B. V. Winnick^ 8 T.R. 454.

* Beg, V. Ooburdhan Bhayan, 4 B.L.R. Appx. 101 ; S.C. Suth, 13 Or..

15 ;
Beg, v. Ahdid Bakim^ 3 All. 253.
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inflict in self-defence is limited : first, by the rule that it is

unlawful to kill an assailant, unless the crime he is attempt-

ing is one of special gravity (ss. 100, 103) ; and, secondly,

by the general principle that the injury inflicted upon the

assailant must never be greater than is necessary for the

protection of the person assailed (s. 99, cl. 4).

§ 216. The cases in which injury to the person may be

resisted to the extent of killing the offender are laid down
in s. 100, cl. 1—6. It will be observed that all of these

are eases in which the person attacked would willingly risk

his own life to prevent the commission of the offence.^

Clauses 5 and 6 refer to violations of liberty. Of these,

assaults with the intention of kidnapping or abducting

are attempts to deprive a person of liberty with a view to

the commission of ulterior crimes, which themselves are

generally, or probably, such as may be resisted to the last

extreme. Clause 6 suggests a case of confinement w hich is

not likely frequently to occur. All arrests made under

colour ol law' assume that the case will immediately be
brought before a public authority, who will decide upon
their legality. Where the arrest is made by a public

servant acting without authority, whether the arrest is by
eivil or criminal process, it is held in England that resist-

ance, even if accompanied with considerable violence, cannot

be punished criminally as an assault.^ It is, however,

assumed by the Code that the public authority, before whom
the person unlawfully confined may expect to appear, is one
whose duty it would be to let him go I'ree if the arrest was
unlawful. Where an English criminal who had escaped to

Hamburgh was there unlawfully arrested by a police oflScer,

and put on board an English steamer, and he, while on bis

way back to England, murdered the constable who had
arrested him, it seems to have been admitted by the Court
that, if the killing had been solely to secure his liberty, it

would have been lawful. In that case the illegality of his

arrest would not have secured his release when he came
again within English jurisdiction.^ In Broadfoofa case ^ a

' See, as to cases in which kilh'ng was held justifiable in consequence
of personal violence threatening life or grievous hurt, Beg, v. Moizu-
din, 11 Sutli. Cr. 41 ;

Beg. v. Bamlall, 22 Suth. Cr. 61.
Beg. v. Osmer, 6 East, 304 ; Galliard v. Laxton, 2 B. & S. 363 ; 31

L.J. M.C. 123; Codd v. Cahe, 1 Ex. D. 352; Beg* v. Sanders* L.B., 1
•O.C. 75.

'

3 /fe/. V. Battler, D. & B. 529 ; 27 LJ, 5L0. 60.
« Foster. Grim. L.
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press-gang, who were acting absolutely without warrant,
went on board a merchant ship to press sailors for the naval
service

; one of the crew fired a blunderbuss at and killed
one of the press-gang. It is quite certain that if he had
oDce been taken on board a King’s ship he would never
have been released on account of any error in the mode of
liis arrest. The killing was held not to be murder, as the
arrest was illegal. It was, however, held to be manslaughter.
The report does not say why, but apparently, upon the facts
of the case, the shooting was a degree of violence beyond
what was necessary for the protection of the merchant
seaman from being pressed.

§ 217. Where the violation of person or liberty is not of
the aggravated nature of the offences mentioned* in s. 100,
it may still be resisted by any necessary degree of violence
short of killing (s. 101). For instance, it is illegal to

confine a man who is found ploughing up his neighbour’s
land by day, in order to keep him till he can be handed
over to the police.^ But he would not be justified in killing

his captor to effect his escape. And even where the violence

used in self-defence falls short of death, it will not be
justified if a lesser degree of violence would secure the end
jiimed at, or, according to English law, if the injury inflicted

is out of proportion to that which would otherwise be
suffered. “A man cannot justify a maiming for every
assault

;
as, if A strike B, B cannot justify the drawing his

sword and cutting off his hand; but it must be such an
assault whereby in all probability his life may be in

danger.”^ Where the prisoner got into an altercation at
night with a man and a couple of women, and the man
struck him a blow, and he struck the other with a knife,

Crowder, J., said :
“ Unless the prisoner apprehended

robbery or danger to life, or serious bodily injury (not

simply being knocked down), he would not be justified in

using a knife in self-defence.^ So the Euglish Commis-
sioners, in their Report of 1879, say at p. 11, “ We take one
great principle of the common law to be, that though it

sanctions the defence of a man s person, liberty, and property
against illegal violence, and permits the use of force to
prevent crimes, to preserve the public peace, and to bring

^ Shurufoddin v. Kasiiiath, 13 Suth, Cr. 64.

Cook V. BeaJef 1 Ld. Kaym. 176 ;
per Holt, 0J., Cockcroft v.

11 Mod. 43.

^ Beg, Y. Eewletti 1 F. & F 91.
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offenders to justice, yet this is all subject to the restriction

that the force used is necessary
;
that is, that the mischief

sought to be prevented could not be prevented by less

violent means; and that the mischief done by, or which
might reasonably be anticipated from the force used, is not

disproportioned to the injury or mischief which it is intended

to prevent.” Again, at p. 45, they quote a passage from the

first report of the Commissioners who drafted the Penal

Code ("Appendix M., p. 147), in which, while admitting that

it would be illegal for a man to kill another to prevent that

other from pulling his nose, they assume that it would be-

lawful to inflict upon him any harm short of death; “tO'

give the assailant a cut with a knife across the fingers,

which may render his right hand useless to him for life, or

to hurl him downstairs with such force as to break his leg
;

”

and speak of a man so threatened as “ merely exercising a
right by fracturing the skull and knocking out the eye of

an assailant.” Upon this the Commissioners say, ** If we
thought that the common law was such as is here supposed,,

we should without hesitation suggest that it should be
altered. But we think that such is not, and never was, the

law of England. The law discourages people from taking
the Jaw into their own hands. Still, the law does permit
men to defend themselves. And when violence is used for

the purpose of repelling a wrong, the degree of violence

must not be disproportioned to the wrong to be prevented,,

or it is not justified.” This latter limitation is not expressly

stated in s. 99, cl. 4, but it is probable that the language of

that clause would be held to forbid any flagrant excc^ss in

resisting minor wrongs.

§ 218. Offences against property are again divided into-

two classes, of which one may be resisted to the extent of

causing death, while in the second, killing can never be
justified. The first class is described in s. 103. Violence

is the characteristic of all the offences enumerated in this

section. It is the essence of robbery’ (s. 390), and is the
aggravating circumstance which, under cl. 4, enlarges the
right of defence, when added to ofl'ences which could not
othemise be resisted to the extent of death. Housebreaking
by night is always considered an offence of special enormity,,

as being an invasion of a man’s home at a time when he is

specially defenceless. Mischief by fire is not only peculiarly

dangerous, but requires to be stopped at once by the most
means. All this is in affirmance
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of the old common law of England.^ On the other hand, the
rights given by this section must be taken with the limi-

tation in 8. 99, cl. 4. Every one of the offences stated in

s. 103 may in reality be a very trivial affair, which may be
warded off with violence falling far short of extreme results.^

The greatest indulgence is always shown to the acts of a
person who suddenly discovers a housebreaker in his house
at night. The lieinous character of the offence, the un-
certainty whether the man is armed, and likely to attempt
violence, the want of time for reflection, would in the great
majority of cases be an ample justification to any inmate of

the house who at once made fatal use of a deadly weapon.
But if the size or youth of the offender, his efforts to escape

observation when approached, or his entreaties for mercy,

showed that no real danger was to be apprehended from
him, I imagine that no measures of extreme violence could

be justified. In one case in India, a man being disturbed

by sounds of breaking in at night, rushed out of his house,

and finding a man who had partially effected an entrance,

cut off his head with a pole-axe.® This was held to be an
excessive exercise of the right of self-defence. And*80 in a

case where a person, caught in the act of housebreaking by
night, was strangled by the inmates, after he was fully in

their power andihelpless.^ On the other hand, where persons,

who were on guard in a cutchery, were attacked in the day-
time by a gang of persons armed with deadly weapons, who
were trying to force their way in, it was held that those

inside were justified in firing upon them, as there was a
reasonable apprehension that they would suffer death or

grievous hurt if an entrance was effected.'^

§ 219. The cases, of injury to property which only admit
of violence short of death, are stated in s. 104. It is obvious

that a resort to the extreme limits of violence sanctioned

by this section, will only be allowable in very rare cases.

No one would be justitied in inflicting any very serious

injury on a person whom he detected in picking his pocket,

or stealing plaintains out of his garden, unless the offender

entered into a personal contest which brought the case

within the rules of defence to the person, or unless he
persisted in his offence so as to render greater violence

1 1 Hale, P.C. 485, 493. 2 1 Hale, P.C. 488 ; 1 East, P.C. 273.
3 2 Wym. Or. 40. * Beg. v. JJhunanjai^ 14 Suth. Or. 68.

* Beg. V. Bamlally 22 Suth. Or. 61.

2 E
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necessary/ In an old English case a boy came into a park
to steal woody and hid himself in ,a tree when he saw the

wood-ranger coming. The latter struck him, and then
bound him to his horse’s tail. The horse took fright and
ran away, and the boy suffered injuries from which he died.

This was held to be murder.^ And so a man who is set to

watch his master’s yard, is not justified in shooting one who
enters it at night, and who goes to the place where fowls

are kept, even though he has good reason to suppose the

man is about to stead the fowls.^

§ 220. It will be observed that all the cases in which
self-defence is authorized under ss. 103 and 104, are cases

where the injury to property involves a crime. Nothing is

said as to injuries which are merely trespasses punishable

by civil action, still less where the trespasser is asserting a
right, honestly though erroneously believed. In the majority

of such cases the injured party would obtain sufficient

redress by an appeal to law. If so, of course the right of

private defence is excluded by s. 99, cl. 3. It must not,

however, be supposed that in cases not covered by this

provision, the owner of the property is forbidden to protect

himself. If a man, pretending a title to the goods or the

house of another, attempts to take away his goods or to

enter into possession of his house, the owner may ultimately

beat him sufficiently to make him desist, but he may not do
so at once. He must go through the various steps of

requesting him to go away, and of gently laying his hands
upon him to enforce his request. If, then, the trespasser

turns upon him and assaults him, the owner may protect

himself against the assault, in a manner proportionea to its

severity; and if the trespasser has actually entered into

his house, and the owner cannot otherwise retain possession,

he may justify even a killing in self-defence. For the
owner need not fly from his own house to avoid killing one
from whose violence he cannot otherwise escape, for that

would be to give up the possession of his house to his

adversary by flight.^ The English Commissioners say upon
this point :

^ ^ But the defence of possession either of goods
or lands against a mere trespass, not a crime, does not,

1 Beg. V. Guru Charan^ 6 B. L. E., App. 9 ; S.C. 14 Suth. Or. 69.
2 HdUoway's case, 1 East, P.C. 237.
3 Beg. V. ScvBy, IC.&T, 819.
^ 1 Hale, P.C. 485, 486; 1 East, P.C. 272, 287.
s Kenort, 1878, p. 45.
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strictly speaking, justify even a breach of tjje peace. The
party in lawful possession may justify by gently laying his

bands on the trespeisser, and requesting him to depart. If

the trespasser resists, and in so doing assaults the party in

possession, that party may repel the assault, and for that

purpose may use any force which he would be justified in

using in defence of his person. As is accurately said in

1 Eolle’s Abridgment Trespass, Gr. 8, ‘a justification of a
battery in defence of possession, though it arose in defence

of the possession, yet in the end it is the defence of

the person.’” So Lawrence, J., said, "The defendant

ought not in the first instance to begin with striking the

plaintiff. But the law allows him, either in defence of

his person or his possession, to lay his hand on the plaintiff,

^nd then he may say, if any further mischief ensued, it

was in consequence of the plaintiff’s own act, so that the

battery follows from the resistance.”^ Accordingly, mere
resistance by a party lawfully in possession of land to

an attempt made by others to expel him by force is

lawful.^ And where persons who were in peaceful possession

of land were attacked by a party armed with sticts, who
came to cut up the crops, and, there being no time to get
the aid of the police, the persons in possession armed them-
selves with sticks, and a riot ensued, and one of the aggressors

received a blow, from the effects of which he died; the

prisoners were acquitted, it being held that the violence

they had used did not exceed their right of private defence

of property.^ On the other hand, where there was a hona

Jide dispute about land between A and B, and B, with

some of his people, began ploughing A’s land by day
;
A,

with a party armed with spears, came into the field, and,
after a few words of remonstrance on either side, killed two
of B’s party, and wounded a third. These acts were held
not justifiable under either ss. 100 or 104, as the act of

ploughing under the particular circumstances did no harm,
*and could have been redressed by an appeal to the autho-
rities

;
no effort had been made in a lawful way to induce

the trespassers to retire, and no violence had been offered

1 Weaver v. Bush, 8 T.R. 78 ; 3 Steph. Grim. L. 15.
“ Beg* v. Mitto Singh, 3 Suth. Or. 41 ;

Beg, v. Sachee, 7 Suth. Cr. 112

;

Beg, V. Tulsi, 2 B.L.R., A. Cr. 16 ; S.C. 10 Suth. Cr. 64 ;
Birjoo Singh v.

Khub Lall, 19 Suth. Cr. 66 ; Shunher Singh v. Burrmh Mahto, 23 Suth.
«*Cr. 25 ;

Beg, v, Bajcoomar, 3 Cal. 573, p. 584.

Beg, v. Gurit, 6 B.L.R., App. 9 ; S.C. 14 Suth. Or.' 29.
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or threatened by them, to justify any such violence as was
used.^

§ 221. It will be observed that the act which is forbidden

in ss. 101 and 104 is “the voluntary causing of death.’^

By s. 39, a person is said to cause death voluntarily, when
he meant to cause it, or when he used means which to his

knowledge are likely to cause it. A person who uses a
deadly w^eapon, as a gun or a spear, will be held to have
voluntarily caused death, if it follows from his act.^ On
the other hand, if a man, in defence of his person or

property, knocks another down with his fist, or strikes

him with an ordinary stick, and death ensues from some
cause which could not have been anticipated, he has com-
mitted no ofience.® The voluntary causing of death in self-

defence, where the circumstances only justify the infliction

of hurt falling short of death, is not murder, but culpable

homicide, if the act is done in good faith—that is, for the

purpose of self-protection, and in the belief that no other

means will effect the purpose. For instance, if a man shoots

another to prevent being horsewhipped.^ But the killing

of a person who is found committing a crime that would
justify killing him in self-defence, will be murder if it is

done vindictively and for revenge
;

as, for instance, where
a person, finding a man in the act of committing house-
breaking by night, called for a weapon for the express pur-

pose of killing him, and did kill him
;
and it appeared that

the housebreaker was at the time trying to escape, but pro-

bably would have been unable to escape, the High Court of

Bengal ruled that the act was murder.®

§ 222. Where a person who is charged with injuring

another pleads that he did it in self-defence, he must prove
that a crime was actually attempted which would justify

him in causing the particular hurt complained of, or that

the facts were such as would justify a rational man in sup-

posing that such an attempt was being made. Where a
bailiff rushed into a gentleman’s bedroom early in the
morning, without announcing his character or purpose, the
gentleman was held justified in inflicting the same, but na
greater hurt, than would have been lawful if the man had

^ Beg. V. Gour Chand, 18 Suth. Cr. 29. And see too, Ganouri Lai
Das V. The Queen, 16 Cal. 206, p. 213.

2 Beg. V. Qour Chand, 18 Suth. Cr. 29.
^ Beg. y. Knock, 14 Cox, 1 ;

Beg. v. Mokee, 12 Suth. Cr. 15.
* Section 300, Excep. 2. ^ Beg, v. Durwan, 1 Wym. Cr. 68w
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been a mere wroDgdoer.^ In an old case, a gentleman was
in possession of a room in a tavern, and several persons

insisted on having it and turning him out, which he refused

to submit to. Thereupon they drew their swords upon him
and his companions, and he then drew his sword and killed

one of them; this was held to be justifiable homicide; not

that he would have been authorized to act in that way in

maintaining his possession of the room, which might fairly

be questioned, but because he might reasonably have
thought that his life was in danger.^ It is obvious, too,

that a person who is living in a lonely house, or among a
lawless population, or who is travelling by night on an
unprotected road, is justified in acting upon appearances of

danger which would be insufficient if he was dwelling in

all the security of a civilized town.

§ 223. The right of defence begins when a reasonable

apprehension of danger commences (ss. 102 and 105); that

is, when there is a reasonable apprehension of such danger
as would justify the particular species of defence employed.
A man who is attached by another who wears a sword is

not justified in killing him on the chance that he may use
the weapon, but if he sees him about to draw it, it is not
necessary to wait till he does draw it.® So, a man who hears

a burglar busy opening the lock of the house door, may fire

at him before he gets in. But he would not be justified in

firing at a man he saw prowling about his compound at

night, unless he had reasonable grounds to suppose that
the party was about to force Jiis way into the house.

The right of defence ends with the necessity fpr it.

Where the injury is to the person, the right ceases with the
apprehension of danger (s. 102) ;

that is, as said before,

with the apprehension of such danger as would justify the
particular form of violence employed in self-defence. Where
a man is attacked by another with a sword, he is, as we
have seen, justified in killing him. But if the sword is

broken, or the assailant is disarmed, so that all apprehension
of serious harm is over, the party attacked would be com-
mitting murder, or culpable homicide at the least, if he
were still to proceed to the death of his opponent.^ But a
man who is assaulted is not bound to modulate his defence

‘ 1 Hale, P.C. 470 ;
1 East, P.C. 273.

Ford's case, Kelyng, 51 ; 1 East, P.C. 243.
See Beg. v. Moizudin^ 11 Suth. Cr. 41.

* 1 East, P.C. 293.
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step by step, according to the attack, before there is reason
to believe the attack is over. He is entitled to secure his
victory, as long as the contest is continued. He is not
obliged to retreat, but may pursue his adversary till he finds-

himself out of danger
;
and if, in a conflict between them,,

he happens to kill, such killing is justifiable.^ And, of
course, where the assault has once assumed a dangerous
form, every allowance should be made for one, who, with
the instinct of self-preservation strong upon him, pursues
his defence a little further than to a perfectly cool bystander
would seem absolutely necessary. The question in suck
cases will be, not whether there was an actually continuing
danger, but whether there was a reasonable apprehension
of such danger.

§ 224. The right of defence against injuries to property
is governed by the same principle, viz. the continuance of
an injury which may be prevented (s. 105). Therefore,,
resistance, within the justifiable limits, may be continued so
long as the wrongful act is going on. But when the robber,^

for instance, has made his escape, the principle of self-

defence would not extend to killing him if met with on a
subsequent day. If, however, the property were found in
his possession, the right of defence would revive for the
purpose of its recovery. It by no means follows, however,,
that the right would revive to the same extent as it formerly
existed at the commission of the original offence. Only
such violence is lawful as would be justifiable against a per*
son who has stolen property without intimidation

;
and if he

resists by means which create no apprehension of death or
grievous hurt, he cannot be killed, by virtue of anything
contained in these sections. This is the ground of the dis-

tinction drawn in Explanations 2 and 3 between theft and
robbery. In the former case, the right of defence appears
to last longer than it does in the latter. What is meant is,

that the right of defence against robbery, os such^ only lasts
as long as the robbery. While the fear of death, hurt, or
wrongful restraint, which causes theft to grow into robbery
(s. 309), continues, the offender may be killed. But when
he takes to his heels with the booty the robbery is over,,
and the right of defence is reduced to what would have been
admissible against a pick-pocket. A similar remark applies
to Explanation 5. The right of defence against house-
breaking as such, only lasts so long as the house-trespass^

> Foster, Grim. L, 273.
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continues—that is (s. 442), so lonp: as the criminal is within
the building. It would appear that if he died of a shot
fired at him after he had effected his escape from the house,

this would be an unlawful killing, though if he did not die,

but was maimed for life, it would be all right (s. 104).

The same principle applies where the pro^rty is land.

Where an unlawful entry is made upon land, the mere
trespass as such (see ante, § 220) cannot be resisted with
violence unless it is accompanied by some act which makes
it punishable as mischief or criminal trespass.^ And where
the mischief has been completed, and there is no reason to

apprehend a renewal, of it, an attack upon the aggressors

cannot be justified on the ground of self-defence.^

§ 225. Every person, by s. 97, is entitled to do, in defence

of the person or property of another, any act which the

person primarily concerned would be authorized to do for

himself. The earlier English writers seem to have been
inclined to limit this right to the case of persons who were
in a sort of community of interest, as husband and wife,

parent and child, master and servant, lodger and landlord,

companion or neighbour. Lord Hale rests this right upon
the general principle that “ every man is bound to use all

possible lawful means to prevent felony, as well as to take
the felon

;
and if he doth not, he is liable to fine and im-

prisonment
;
” but he seems doubtful how far the rule would

apply in favour of a mere bystander.® It is now, however,

settled that on a fitting necessity every one may interfere.^

A son was held excusable where he killed his own father,

whom he honestly and reasonably believed was trying to

kill the son’s mother.® So, where a private person had
broken into the house of another, and imprisoned him to

{

)revent him killing his wife, Chambre, J., said, ‘‘It is

awful for a private person to do anything to prevent the

perpetration of a felony,® It is obvious, however, that

considerable caution would be required, where a stranger

interfered in a matter the merits of which were not clearly

beyond dispute. If he found tw^o persons,A and B, engaged
in a deadly struggle, the fact being that A would have been

^ Beg, V. Oour Chand, 18 Suth. Cr. 29 ;
ante, § 219.

^ Beg. V. Jeolall, 7 Suth. Cr. 34.
» 1 Hale, P.C. 484.
* 1 East, P.C. 289, 292 ; Foster, Crim. L. 274.
^ Beg. V. Bose, 15 Cox, 540.

Bandcock v. Baker, 2 B. & P. 260.
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justified in killing B, while B was not justified in harming

*A, and if the stranger took the part of B, and killed or

otherwise injured A, he certainly would not be justified by
s. 97, as A was not committing any offence. He would have

to fall back upon s. 79, and to urge that he was mistaken in

the facts. It is quite clear that he would be justified in

interfering to part the two, and would then be justified in

his own defence in using any violence against either that

was necessary for his own protection. But it is by no means
clear that a man can rely on a mistake of facts, when he

suddenly chooses one of two alternatives without any
apparent reason for preferring one to the other.^

§ 226. A question that has been much discussed, and
seems hardly settled, is, how far strangers are justified in

interposing on behalf of one who is being arrested, or other-

wise interfered with, by persons professing to act under legal

authority, but who are not warranted in their action. In
Huggefa case,^ a man had been impressed, and was going

quietly along with his captors. The defendant and others

followed them, and asked to see their warrant, and, on being
shown*it, said it was no warrant, which appears to have been
the fact. They then drew their swords to effect a rescue,

and a scuffle ensued, in which one of the press-gang was
killed. In Tooley'a case,® a woman was being led away to

prison as an improper character, without any proper warrant.

She also was making no resistance. Tlie defendant and
others interfered in the same way. After she was lodged in

prison, the same persons made a fresh attempt to rescue,

with the same fatal result to one of the constables. In each
case the judges were of opinion that the mere resistance to

the officers was warranted by the illegality of their acts.

They considered the killing to be manslaughter, apparently

because the violence used was unnecessary
;
but only man-

slaughter, because the spectacle ot an illegal arrest w^as

provocation to all other men, not only the friends of the

person who was arrested, but strangers.^ In Beg. v. Osmer,^

1 See 1 East, P.C. 290—292.
- Kelyng, .59 ; also at p. 136.
^ 2 Ld. Raymond, 1296.
* See these cases discussed, Foster. Grim. L. 312—317 ;

1 Hawk. P.C.
103 ; 3 Steph. Grim. L. 71, where the latter author agrees with Foster in
disapproving of Lord Holt's doctrine as to general provocation, except
where the wrongful arrest causes a breach of the peace ; Steph. Dig.,
art. 224c.

" 5 East, 304.
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a man was bein^ arrested under a good warrant by a
constable who had no authority to execute it. The defen-

dant and others assaulted and imprisoned the constable^ and
were convicted of an assault. The conviction was held bad.

Lord Ellenborougli, C.J., said: '"If a man without authority

attempt to arrest another illegally, it is a breach of the

peace, and any other person may lawfully interfere to

f
revent it, doing no more than is necessary for that purpose.”

n the cases of Hugget and Tooler/y there had been no
breach of the peace, as the persons arrested liad submitted
quietly, while in Tooley*s case the arrest was completed.

These cases were ail relied on in the case of Reg. v. Allen,

the whole facts of which will be found in Stephen's " Digest
of the Ciiminal Law,” j)p. 366—374. There two men had
been arrested on suspicion of felony, and were afterwards

remanded from time to time on a warrant, which charged
them generally with felony, but did not specify any parti-

cular offence. While the accused were being driven back
to prison in the police van, a rescue was attempted by the

prisoners, in the course of which one of the constables was
killed. The prisoners were indicted for murder, and tried

by a special commission, consisting of Blackburn and
Mellor, JJ., before whom they were convicted and sentenced

to death. The only defence was that the illegality of the
arrest reduced the case to manslaughter. The prisoner’s

counsel applied to the judges to submit the case to the

Court of Criminal Appeal. They refused, and their reasons

were stated by Blackburn, J., in a letter which contained
the following passage (p. 373) :

“ The cases which you have
cited are authorities that, where the affray is sudden and
not premeditated, where, as Lord Holt says in B. v. Tooley,^

it is acting without any precedent malice or desire of doing
hurt, the mere fact that the arrest was not warranted may
be a suflScient provocation. But in every one of these cases

the affray was sudden and unpremeditated. In the present

case the form of warrants adopted may be open to objection,

and probably might, on application to the court for a writ

of habeasy have entitled the prisoners to be discharged from
custody; but we entirely agree with the opinion of Lord
Hale, that, though defective in form, the gaoler or officer is

bound to obey a warrant in this general form, and, conse-

quently, is protected by it. This is a point which, had the

^ 2 Ld. Eaym. 1300,
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affray been sudden and unpremeditated, we probably should
have thought it right to reserve. In the present case, how-
ever, it was clearly proved that there was, on the part of
the convicts, a deliberate, prearranged conspiracy to attack
the police with firearms, and shoot them, if necessary, for

the purpose of rescuing the two prisoners in their custody,,

and that they were all well aware that the police were
acting in obedience to the commands of a justice of the
peace, who had full power to commit the prisoners to gaol
if he made a proper warrant for the purpose. It was further
manifest that they attempted the rescue in perfect ignorance
of any defect in the warrant,^ and that they knew well that
if there was any defect in the warrant, or illegality in the
custody, that the courts of law were open to an application
for their release from custody. We think it would be
monstrous to suppose that under such circumstances, even
if the justice did make an informal warrant, it could justify

the slaughter of an officer in charge of the prisoners, or
reduce such slaughter to the crime of manslaughter. To-
cast any doubt upon this subject would, we think, be pro-
ductive^ of the most serious mischief, by discouraging the
police in the discharge of their duties, and by encouraging
the lawless in a disregard of the authority of the law.’* It
will be remarked that Alienas ease differed from those of
Hugget and Tooley and Beg, v. Osmer in this respect, that
in it the constable was acting under a warrant which he was*

bound to obey
; whereas, in the earlier cases, the constable

had no legal authority whatever. But even if that differ-

ence had not existed, the remark that the prisoners well
knew that the courts of law would set right any injury
resulting from the illegality of the custody, would, under
s. 99, cl. 3, be a complete answer to the plea of private
defence.

§ 227. In all the previous observations, it has been,
assumed that the act which was resisted was in itself an
offence. Section 97 has no application to any other case.
There can, of course, be no resistance by way of self-defence
to an act done by lawful authority, as the flogging of a
convict under judicial sentence. Nor can there be auy
right of defence against an act which is itself an act of lawful
self-defence. A gentleman, after vainly challenging another
to fight, threw a decanter at him, wnicli hit him on tho

J See as to this point Reg, v. Dadmn, 2 Den. C.C. 35; 20 L.J. M.O..
57 ;

anU, § 152.
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head, and at once drew his sword. The other retaliat^

with another decanter, which broke the assailant's head.

The latter at once killed him with his sword. This w^
held to be murder, and neither to be justified nor extenuated,

by the blow which he had provoked and received.^ bo, n a

robber or housebreaker by night is attacked in self-defeime,

and kills the person who attacks him, lie cannot plead that

he would otherwise have lost his own life, for this is on&

of the perils which the law attaches to his criminal act.

Where, however, the right of self-defence was being carrie

to an inexcusable excess, or was being enforced after the

criminal attempt had been abandoned, there would, in

theory at all events, be a right to resistance.
^

I know o

no such case having arisen ;
and in practice it would be

ditficult to make out. Where a fight takes place between

two persons, whether by pre-arrangement or on sadden

anger, each is acting unlawfully. In such a case the o

books enter into the most minute discussion as to the cir-

cumstances under which either of the contending parties

may rely on the right of self-defence.® The Draft Co e o

1879 summarizes the views of the Commissioners jU s.

as follows :— . ^ . u j
Every one who has without justification assaulted an-

other, or has provoked an assault from that other,

nevertheless, justify force subsequent to such assault, it he

uses such force under reasonable apprehension of death or

grievous bodily harm from the violence of the party hrst

assaulted or provoked, and in the belief on reasonab e

grounds that it is necessary for his own preservation trom.

death or grievous bodily harm : Provided that he did not

commence the assault with intent to kill or do grievous

bodily harm, and did not endeavour, at any time before the

necessity for preserving himself arose, to kill or do grievous

bodily barm : Provided, also, that before such necessity

arose, he declined further conflict, and quitted or retreated

from it as far as practicable. ,

“ Provocation within the meaning of this section may he

given by blows, words, or gestures.”

The principles contained in this section appear to he

* Mawqridqe's caso, Keljng, 119.

1 Hawk. P.C. 82 ; 1 East, P.C. 271.

s 1 Hale, P.C. 479, 482 ; 1 Hawk. P.C. 97

;

1 East, P.C. 279.

Foster, Crim. L. 277

;
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capable of application to oases sucli as 1 have suggested

above.

Where an act of self-defence is being done under a mis-

conception of facts, it may be lawfully resisted by the person

whose action is misconceived, although the person who

does the act is himself committing no offence (s. 98).
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CHAPTEB IV.

COMPLICITY WITH CRIME.

I. Joint Acta, §§ 2*29—232.
II. Abetment, §§ 233—242.

III. Concealment of Offences, §§ 243—246.
IV. Harbouring an Offender, §§ 247—251.

V. Screening an Offender, §§ 252—258.

VI. Corrupt Restitution of property, § 259.

§ 228. In this chapter I propose to examine various sec-

tions of the Code in which the accused, though he has not
with his own hand committed the substantive offence, has
become in a subordinate or secondary manner mixed up
with it. Such modes of crime are treated in English law
books under the head of principals in the first or second
degree, and accessaries before or after the fact. In the
Code they are dealt with according to the particular manner
in which the defendant becomes associated with the crime.

There are four ways in which a person may become
criminally responsible in respect of any offence : Firsts he
may personally commit it. Second^ he may share in the
commission, though he does no personal act. Third, he
may set some other agency to work with a view to the com-
mission of the offence. Fourth, he may help the offendeB

after the act, with a view to screen him from justice.

§ 229. Joint Acts. First—No difficulty, of course, can

arise under this head, where a single act is done by a single

person. Where an offence is committed by means of several

acts, whoever does any of these acts in furtherance of the
common design, is guilty of the whole offence (s. 37). K
one person steals goods in a house, and hands tnem to an
accomplice outside, who carries them away, both are guilty

of the theft.^ If, however, the person outside knew nothing,

* Eeg* V. Perkins, 2 Den. 0.0. 459.
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of the intention to steal till the goods were handed to him, he

eould not be charged with the theft ; his offence would be

that of receiving stolen property.^ On the other hand, two

persons engaged in the same criminal act may be guilty

thereby of different offences (s. 38). For instance, to take

the last illustration ;
if the person who first removed the

goods was the servant of the owner, he would commit an

offence under s. 381, while the accomplice would only be

punishable under s. S79. If, however, the accomplice knew
that his associate was a servant, and urged him to steal

his master’s property, he would apparently, under s. 109,

be liable to the aggravated penalty of s. 381.

§ 230. Second.—Where several persons unite with a

•common purpose to effect any criminal object, all who
assist in the accomplishment of that object are equally

guilty, though some may be at a distance from the spot

where the crime is committed, and ignorant of what is

-actually being done (s. 34). ‘‘Several persons set out

together, or in small parties, upon one common design, be
it murder or other felony, or for any other purpose unlawful

in itself, and each taketh the part assigned to him : some
to commit the act, others to watch at proper distances and
stations to prevent a surprise, or to favour, if need be, the

escape of those who are more immediately engaged. They
are all, provided the fact be committed, in the eye of the

law present at it
;
for it was made a common cause with

them, each man operated in his station at one and the same
instant toward the same common end, and the part each
man took tended to give countenance, encouragement, and
protection to the whole ^ang, and to ensure the success of

their common enterprise.^’

^

§ 231. On the other hand, if several unite for the purpose
^f committing a particular offence, such as housebreaking,

and in the committal of it one of the inmates of the house
is killed, it does not necessarily follow that those who were
watching outside would be guilty of murder. It would be
a question of fact whether it was the common purpose of all,

not only to break into and rob the house, but to effect their

object by violence if resisted. If those who entered the
house bad arms, and were known by the others to have

^ Reg. V. HiUon, Bell, C.C. 20.
2 Foster, Grim. L. 350 ; Ganesh Sing v. Ram Raja, 3 B.L.B., P.C. 44

;

^.C. 12 Suth. P.C.
3^^
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them, such an inference would be legitimate.^ The inference

would, of course, be still stronger against those who were
«.ctiially present when the violence was committed, though
themselves unarmed. Where a number of persons combined
to take a man by force to the tannah on a charge of theft,

and some of them beat him on the way, Peacock, C.J.,

pointed out that while, on the one hand, it did not neces-
sarily follow that the beating was part of the common
design, so as to render those liable who were present, but
did not join in the beating ; so on the other hand, the fact

that they were present and did nothing to dissuade the
others from their violent conduct, might very properly lead
to an inference that they were all assenting parties, and
acting in concert, and that the beating was in furtherance

of a common design.^ Three soldiers went together to rob
an orchard, two got upon a pear-tree, and one stood at the

gate with a drawn sword. The owner’s son coming by
collared the man at the gate, and asked him what business

he had there, upon which the soldier stabbed him. It was
ruled by Holt, C.J., to be murder in him, but that the men
on the tree were innocent. They came to commit a small

inconsiderable trespass, and the man was killed upon a
sudden affray without their knowledge. ‘‘It would,” said

he, “ have been otherwise if they had all come thither with
a general resolution against all opposers.” ® Here, it will

he observed, the sword carried by the soldier was part of

his everyday wear, and it does not appear that his companions
knew he had drawn it. Still less can there be any joint

liability where the act done by one is wholly foreign to

the common purpose of all. Some soldiers who were em-
ployed in helping to apprehend a person, unlawfully broke
•open a house in which he was supposed to be, and some of

them then stole some articles that were there. This was
lield only to be the offence of the actual thieves.^ Nor,
finally, can a mere bystander be liable for a crime com-
mitted in his presence, though he neither attempts to pre-

vent it, nor gives information against the offenders.®

' Docm’ case, 1 Hale, P.0. 439, 443.
2 Beg. V. Gora Vhand Gvpe^ B.L.E., Sup. Vol. 443; S.C. 5 Suth.

Or. 45.
^ Foster, Grim. L. 353 ;

see Beg. v. Sahed Alt, 11 B.LJt. 347 ; S.C. 20
Suth. Or. 5.

* Anon. 1 Leach, 7, n.

^ 1 Hale, F.C. 439 ;
Beg. v. Magmlall, 14 Bom., p, 125 ; hhan Chmdra

V. Beg., 21 Cal. 262.
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§ 232. Sometimes an act which is in itself lawful becomes
unlawful, or vke versd, if done with a particular intention or

knowledge. The killing of a housebreaker found com-
mitting theft by night in a dwelling-house is lawful, but

might be murder if he was killed out of mere revenge (ante,

§ 218). Carrying away the goods of another without leave

is^ma facie theft, but may be only a civil trespass if they

are honestly believed to belong to the taker. Now, if

several persons join in either act, those who are honestly

exercising their right of self-defence against the house-

breaker will be innocent, those who are assaulting him from

mere malice will be guilty. Those who carry away the

f
oods under a claim of right will be innocent, those wha
now that there is no such right will be guilty. Each of

the guilty parties will be guilty of the whole crime, though
the deadly blow, or the actual removal of the property, was
only the act of one (s. 35).

§ 233. Abetment.

—

Third.—A person who does not actually

commit a crime may help to bring it about, and thereby be
guiltj’* of the offence of abetment, or, in the language of

English law, be an accessary before the fact. He may da
so in one or other of three ways

: (1) By instigating it

;

(2) by engaging in a conspiracy to do it
; (3) by aiding in

the doing of it (s. 107).

1. A person instigates a crime who incites or suggests to
another to do it, or who impresses upon his mind certain

statements, whether true or false, with the intention of

inducing him to commit a crime (s. 107, Explanation 1). A
person who harps upon the real injuries which A has suffered

from B, for the purpose of exciting A to revenge them
; or

a person who, knowing that B is about to have a private

meeting with A’s wife for some perfectly innocent object,,

suggests to A that there will be a criminal meeting between
them, in the hope of causing A to commit violence upon
B, will be guilty of abetting A in the crime to which he
wishes to impel him

;
and it makes no difference that be

does not in terms suggest that A should commit any unlaw-
ful act, or even that he affects to dissuade him from it.

Not only a wilful misrepresentation, but also a wilful con-
cealment of a material fact which he is bound to disclose,

constitutes an abetment by instigation (s. 107, Explanation
1). The concealment must be prior to the commission of
the offei^, and must have a direct tendency to bring it

a Derson desiring, for purposes of plunder.
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to cause the destruction of a train, were to conceal from the
railway authorities the fact that a bridge had broken down
a short distance ahead ; this would be an abetment of any
injurious consequences that might follow. And so it would
be if a witness at a trial, in pursuance of a conspiracy to get
nn innocent man punished, were to conceal some material
fact which he ought to disclose; the concealment of an
offence after it has taken place cannot be said to cause or

procure it to be done.^ It is equally an offence to instigate

A to instigate C, and so on indefinitel)% provided the object

is ultimately to arrive at somebody who will be influenced

to the commission of a crime (s. 108, Explanation 4). But
the mere refraining to dissuade another from the commis-
sion of a crime which he is contemplating, or even passively

acquiescing in the idea, is not an abetment. ‘‘ As if A says

he will kill J.S., and B says, you may do your pleasure for

me, this makes not B accessary.” ^

§ 234. The offence of abetment by instigation is complete

as soon as the abettor has incited another to commit a crime,

whether the latter consents or not, or whether, having con-

sented, be commits the crime. Nor does it make any dif-

ference in the guilt of the abettor that the agent is one who,
from infancy or mental incapacity, would not be punishable

;

or that he carries out the desired object under a mistaken
belief that the act he is employed to do is an innocent one

;

as where a mechanic is employed to make moulds for coining,

without knowing the purpose for which they are to be used ;

or that he falls in with the plans of the abettor, knowing
bis criminal purpose, but intending to cause its detection.®

The offence consists in the abetment. The consequences are

only material as aggravating the punishment.

It is, however, necessary that the act abetted should be
in itself an offence, although the person doing it may, from
youth or other incapacity, be excused for the committal of

it. A man was indicted lor abetting a bigamy. The alleged

bigamy consisted in the fact that he, being a Maliomedan
and the guardian of a young girl, caused a marriage cere-

mony to be performed in her absence and without her know-
ledge, the effect of which was alleged to be that she, being
already married before, became the wife of a second man.

^ See Beg. v. Bhadim, 4 B.L.H. A. Or. 7, which might be brought
«vitbin 8. 107, cl. 3, but not under Explanation 1 ; see § 238.
^ 1 Hale, P..C. v616. ^ Empress v. Troylukho^ 4 Cal. 366, s. 108.

2 P
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It is eTideht that in this case^ assuming that the ceremony
did amount to a valid marriage, the girl could not possibly

have been indicted under s. 494 in respect of an act of

which she knew nothing. Therefore there was neither an
offence nor an offender, and of course there could not be an
abetment of that which did not and could not exist.^

§ 235. Lord Hale says:^ commands B to kill C, but
before the execution thereof, A repents, and countermands
B, and yet B proceeds in the execution thereof. A is not
accessary, for his consent continues not, and he gave timely

countermand to B
;
but if A had repented, yet if B had not

been actually countermanded before the fact committed, A
had been accessary.” This may be good English law, as

depending on the peculiar relation of accessary and prin-

cipal, which apparently must be in existence at the com-
pletion of the act. So, also, no one can be liable as acces-

sary, unless a substantive felony has been committed. But
the mere inciting of another to commit a crime is itself a.

misdemeanour by English law, though no offence is com-
mitted in pursuance of the incitement.® There seems to be
no reason why this offence should be purged by repentance

and countermand, any more than a theft is by restitution,^

or a criminal conspiracy by withdrawal from it.® It is

evident that the person incited might be much more power-
fully influenced by the original instigation than by the

subsequent repentance. Where the instigation is by letter,,

the abetment is not complete until the letter is read by the
person whom it is intended to incite. If it never reaches
him, or is handed over by him to some one else before

reading it, the act is only an attempt to abet.®

§ 236. 2. A conspiracy is where two or more persons

plan or act together to effect the commission of a crime.*^

it is not necessary that all the conspirators should be in

communication witli each other, or even that they should
know of each other’s existence (s. 108, Explanation 6). But
they must all be acting in furtherance of a common object,

and in accordance with the same concerted plan. So long.

^ JSrapresa v. Abdool Kurreem, 4 Cal. 10.
* 1 Hale, P.C. 618.
2 Beg, V. Higgim, 2 East, 6 ; Beg, V. Gregory

^ L.K. 1 O.C. 77.
* 1 Hale, P.C. 633; 1 Hawk. P.C. 213.
Seejper Coleridge, C.J.,.21 Q.B.D., p. 649.

® Beg.y, Bamford, 13 Cox, 9.

u rtost, § 278.
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as the conspiracy rests in mere plotting, it does not amount
to an abetment under s. 107, cl. 2. Some act or illegal

omission must take place in pursuance of that conspiracy,

and in order to the doing ofithat thing. The act done need^

not be in itself illegal, nor need the acts and omissions,

taken together, go so far as an attempt (jpost^ § 681) ;
but

they must amount to a preparation for the crime intended,

sufficiently to show that there is a plan in actual progress.

In this respect the law of the Penal Code seems to differ

from the English law of conspiracy, where the offence con-

sists in the mere unlawful combination, though nothing is

done in furtherance of the common object.^ “ Where there

is reasonable ground to believe that two or more persons

have conspired together to commit an offence or an action-

able wrong, anything said, done, or written by any one of

such persons in reference to their common intention, after

the time when such intention was first entertained by any
one of them, is a relevant fact as against each of the persons

believed to be so conspiring, as well for the purpose of

proving the existence of the conspiracy, as for the purpose

of showing that any such person was a party to it.” ^

§ 237. It has been laid down by the Calcutta High Court
that a person cannot be convicted of abetment of a false

charge, under ss. 109 and 211, solely on the ground of his

having given evidence in support of such charge. The case

was one referred by the sessions judge under s. 434 of the
Crim. P.C., and in his letter of reference he made the

following observations :

—

After careful consideration, I hold that s. 108 does not
contemplate any acts of subsequent abetment, and that the
Code does not provide for the punishment of such offences,

except when they are such as are defined in ss. 212 to 218
of Chap. XI. of the Indian Penal Code. Many very excel-

lent reasons could be assigned for this apparent, though not

real, omission. It will, however, suffice for the purpose of

this reference to point out that if the inferior and theoreti-

cally less experienced criminal courts were allowed to

punish as abettors persons who gave evidence in support of

false charges, or rather charges found by the said courts to

be false, the provisions of the Procedure Code by which the

^ Per Coleridge, C.J., Mogul Steamship Go, v. McGregor, 21 Q.B.D.,

p. 549, approved in Beg, v. Whitchurch, 24 Q.B.D. 4^ ; MtUcahy v.

Beg,, L.B., 3 H.L., p. 317.

Indian Evidence Act, I. of 1872, s. 10. See Illustration.



43G ABETMENT BY CONSPIRACY. [Chap. lY.

punishment of the crime of false evidence can only be
inflicted by the Sessions Court would be practically neutra-

lized and set at nought. It is, I 'think, obvious that this

was never intended, and that the framers of the Criminal

Procedure Code, although they allowed the lower criminal

courts to punish for false charges, never vested them with

authority to punish those who supported such charges, not

by previous acts, but by evidence only.” ^

The Higli Court simply expressed their concurrence with

the sessions judge, and set aside the sentence.

The decision was, no doubt, right in the pailicular instance

stated. Where there was no case whatever against the
prisoners, except that they had given evidence which the

Court considered to be false, it is plain that they ought to

have been charged with that as a substantive offence. It

is an evasion of the law to twist a primary into a secondary

offence, merely for the purpose of introducing a different

jurisdiction, or a lower scale of punishment. Accordingly,

in the case of The Queen v. BouUon and others, where the

evidence, if believed, established the systematic commission
of unnatural offences, while the Crown had limited the

indictment so as only to charge a misdemeanour, Cock-
burn, C.J., directed the jury to acquit. But the reasons

given by the sessions judge, and apparently concurred in

by the High Court, seem to me to be of very questionable

soundness. It is quite true that assistance given to another,

subsequent to and independently of the sufctantive offence,

does not amount to an abetment of it. But if the assistance

was given as part of the original scheme for committing the

ofience, and for the purpose of furthering or facilitating it,

the case would fall under the second and third clauses of

8. 107. For instance, the mere harbouring of a murderer is

punishable under s. 212, and not as an abetment of the

murder. But if it were arranged that a murder should be
committed at a particular place at night, and that the
prisoner should leave his house door open so that the mur-
derer might at once slip in and so escape observation, there
can be no doubt that the proper way to charge the offence

would be as an abetment. So, if it were determined to
crush a particular man by a false charge, and the part ot

the plot assigned to one or more of the conspirators was the
supporting of the charge by false evidence, there can be no
doubt they would be legally punishable as abettors of an

1 Ee^, V. Bam Panda^ 9 B.L.R., App. xvi.
; S.C. 18 Suth. Cr. 28.
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offence under s. 211. Nor is there anything conclusire

against this view in the fact that the charge would be

cognizable by a tribunal inferior to that which could try

a charge of false evidence. Suppose the person who had
actually preferred the charge had nimself sworn to its truth.

It could not be contended that this would be a ground for

quashing his conviction under s. 211. If not, there is no
greater anomaly in allowing his confederates to be indicted

for abetting him. There might very well happen to be

difficulties in procuring a conviction for giving false evidence,

which would vanish if the charge were limited to one
under s. 211.

§ 238. 3. A person abets by aiding, when by any act or

illegal omission, done either prior to, or at the time of, the

commission of an act, he intends to facilitate, and does in

fact facilitate, the commission thereof (s. 107, cl. 3, Explana-
tion 2). Of course, mere presence at the commission of a crime

cannot amount to intentional aid, unless it was intended to

have that effect. The priest who officiates at a bigamous
marriage intentionally aids it, but not the persons ^o are

merely present at the celebration, or who permit its cele-

bration in their house, where such permission affords no
particular facility for the act.^ A debtor paid a sum of

money and asked for a stamped receipt, but was unable to

obtain one, the creditor having no stamp. He then accepted

an unstamped receipt, saying he would affix a stamp, which
he did not do. He was indicted for abetting, under s. 107,

the offence of making an unstamped receipt. It was held
that he could not be convicted. He had done nothing, and
he had omitted nothing which it was in his power to effect.^

On the other hand, a head peon who, knowing that certain

persons would be tortured to confess, purposely kept out of

the way, was held guilty of abetment.^ The mere fact of

supplying food to a person who is known to be about to

commit a crime, is not necessarily an act done to facilitate

its commission, unless such a supply was part of the arrange-

ment by which the crime was to be effected.^

Abetting by illegal omission is the intentional abstaining

from doing an act which it was the person’s duty to do, and

1 Empress v. Umi, 6 Bom. 126.
^ Reg, V. Miihu Lal^ 8 All. 18.
^ Reg, V. Kali Churn, 21 Suth. Or. 11.
^ Empress v. Lingam, 2 Mad. 137.
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whicli it may be assumed he would have done, if he had not
wished to further the commission of the crime. For instance,

wilfully withholding the information which every one is

bound to give under ss. 44 and 45 of the Crim. P.C. (see

§ 245). So if a servant were intentionally to have a
door unlocked, in order to facilitate the entrance of a
burglar ; if a nurse were intentionally to refrain from giving

a sick man his medicine, in order to hasten his death. The
intention is essential to make the omission amount to an
abetment. Without that intention it may be punishable

civilly or criminally, but not under s. 107.

Where the parties indicted as principal and abettor stand

in the relation of master and servant, and where the acts

of the latter are not in themselves unlawful, the guilt of

each party will depend upon the knowledge and intention

with which such acts were done. Where the keeper of a
place of public resort left his premises in the management
of a servant, and prostitutes were suffered to meet together

and remain there, contrary to law
;

it was ruled, that if the

servant, in knowingly suffering the prostitutes to meet
together and remain, was carrying out the orders of his

master, the master was guilty as a principal, and the servant

as abetting.^ And so the loading of his master’s gun by a
servant might be an innocent or a guilty act, according as

he thought his master was going to shoot a tiger or to

commit a dacoity.

§ 239. A person may abet the commission of an offence

upon himself, provided he would have been criminally

punishable if the offence had been completed. For instance,

a woman may be punished for conspiring with others to

cause herself to miscarry, for it is an offence in her, as well

as in those who help her, if it is carried out.^ But a girl

under ten could not be charged for abetting a rape upon
herself under s. 375, cl. 5, because the prohibition in the
Penal Code is intended for her own protection, and does not
contemplate her being punishable.^ And so it is expressly

provided by s. 497 that the wife shall not be punishable as
an abettor of adultery with herself, she not being punish-
able under that section.

§ 240. The result of an abetment will be either that no

^ Wilson v. StevHirt, 32 LJ. M.C. 198.
2 Section 312, Heg. v. Whitchurch, 24 Q.B.D. 420.
2 See Bey. v. Tyrrell (1894), 1 Q.B. 310.
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oflfence is committed, or that the offence is committed
wliich \yas intended by the abettor, or that a different
offence is committed. The mere abetment of an offence
which comes to nothing is punishable by ss. 115 and 116,
according to the gravity of the intended crime, and by
s. 117 according to the number of persons who were insti-

gated. When the crime proposed is actually accomplished,
the abettor is treated as being equally guilty with the
actual perpetrator, whether he were absent or present at the
actual committing of the crime (ss. 109—114). The only
case that ever creates any diflSculty is the last, viz. where
one offence is abetted ana another is committed. In this

case the abettor will not be answerable at all, if the offence
is not committed in consequence of the abetment (s. 109,
Explanation, s. 111). If a person, by suggesting to another
a particular crime, simply rouses the criminal propensities

of that other, the former is not responsible if those propen-
sities break out in a different direction. If A incites B to

gamble, he is not liable if B steals or commits breach of
trust to supply himself with funds.^ Nor would A be liable

if he instigates B to commit a particular crime, lind B
commits a crime of the same sort, but different from the
one suggested

; as, for instance, if he incites him to kill X,
or to break into and rob the house of Z, and B falls in with
the general idea, but goes and kills Y, or breaks into his
house. “A adviseth B to burn the house of C, which house
B well knoweth. He spareth the house of 0, and burneth
the house of D. A is not accessary before the fact.” ^ And
eo it would be if A advised B to steal the horse of C, and he
eteals his cow

;
or if he incited him to burn the house of C,

and he killed C or robbed him ; or to take C and carry him
4iway, and if he robbed C of his jewels.® “But if the
principal in substance complies with the temptation, varying
only in circumstances of time or place, or in the manner of
execution, in these cases the person soliciting to the offence
will, if absent, be an accessary before the fact (abettor), if

present, a principal.” As if A commands B to poison C, and
he kills him with a sword. “ So where the principal goes
beyond the terms of the solicitation, if in the event the
felony committed was a probable consequence of what was
ordered or advised, the person giving such order or advice
will be an accessary to that felony.” For instance, if A

^ Foster, Grim. L. 369. 2 Plowden, 475. ® 1 Hale, P.C. 617.
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incites B to burn the house of X, and any inmate of the

house is burnt in it, or if the fire spreads to other houses.

So if a Zemindar orders a number ^of his followers to arm
themselves with clubs, and to take forcible possession of the
lands of an adjoining proprietor, and a man is killed in the
fight which ensues.^ Whether a man who abets a robbery
or a housebreaking will be criminally responsible if the
person assailed resists and is killed, would depend upon the
answer to this question : Was the mode in which the abettor
advised that the crime should be efiected, and in which he
might reasonably have supposed that it would be effected^

likely to result in such violence as might probably be
followed by a death ?

§ 241. A ease which has caused much difference of opinion
among the English writers is this : If A incites B to kill X,
and he by mistake kills Z, or aiming a blow^ at X kills Z,
will A be guilty of murder? Lord Hale, following some
earlier authorities, says A is not accessary to the murder of
Z, because it differs in the person.® Foster says that the
answej must depend upon whether the killing of Z was, or
was not, the probable result of B’s acting upon the instiga-
tion of A. If A tells B that X will pass a particular lonely
place on his way home at night, and B waits for him there,
and kills Z, whom he supposes to be X, Foster says that A
is as guilty as B, and Sir James Stephen accepts that view.^
Suppose that X really did come as expected, and was accom-
panied by Z, and that B fired at X, but killed Z, or that in
attempting to kill X a fight ensued, in which B either
intentionally or accidentally killed Z, I should think the
same decision would be given. Sawiders's case,® which was
the source of this discussion, was as follows: Saunders
wanted to kill his wife, and Archer advised him to put
poison into a roasted apple and give it to her to eat. She
ate part of it, and gave the rest to her child

; Saunders was
standing by, but was afraid to interfere, and the child ate
the poison and died. Saunders, of course, was guilty of

^
Foster, Grim. L. 369, 370; P.C., s. 113.
See Empress y. Mathura Das, 6 All. 491, where Straight, Offg. C.J.,

took a more merciful view than the early !^glish writers would have

I
1 Hale, P.C. 617.
Foster, Cim L. 370; Steph. Dig., art. 41, illue. 1.
rlowden, 476.
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murder, but it was agreed by the judges upon conference

that Archer was not accessary to the murde^it being an

offence he neither advised nor assented to, Foster agrees

with this decision, and distinguishes it from the tot

!

)ut, because there was no mistake on the part of the ^®|Jher

or which the adviser could be responsible ;
the father stow

by, and suffered the child to eat the poison prepared for the

mother. Sir James Stephen also adopts it.^ It do^ not

appear from the case whether Archer had understood and

expected that Saunders would himself give the poison w
his wife, and see that she ate it, and that nobody else did.

If that were so, he would be protected by the terms ot s. li

If he advised Saunders to put poison in food prepar^ lor

her, and run the risk that no one else would take it, the

case would come very near illustration (pi) to that secuom

It is plain that in Foster’s opinion the only thing which

saved Archer was Saunders’s presence, which

a definite direction to the poison which Archer had not

intended.

§ 242. An abettor may succeed in rendering himself

liable for two offences, when he only intended tb bring

about one, if the one which he intended causes another

which he ought to have anticipated, and if they are both

distinct offences, so as to be subject to distinct punishments

(s. 112). He may even commit a more serious crime, and

subiect himself to a heavier penalty than his agent, who

actually does the act. Suppose A, desiring to cause the

death of X, tells B that he will find X m the bedroom of

B’s wife, and B rushes there, and finding X, kills him. ihe

provocation might reduce the offence of B to culpab e

homicide not amounting to murder (s. 300, fcxcep. i). A
has received no provocation, and will be punished ex^Uy

as if he had induced B to kill any man in the street (s. iiU).

Except that the mistake has actually been made, 1 should

have thought it unnecessary to point out that a pereon w^
has been convicted ofm offence, as principal, cannot also be

punished for abetting it.’‘

S 243. Concealment of Offences.—Sections U8, 119, 1^,

and 123 are all different forms of the same offence, viz. the

case of a person who, intending to facilitate, or knowmg

that he wiU be likely to facilitate, the commission of an

1 Foster, Crim. L. 372 ;
Steph. Dig., art. 41, illus. 8.

Rtg. V. Jettoo, 4 Suth. Cr. 23; Reg. v. Rammrmn, ebtd. VI.
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offence, voluntarily conceals, by any act or illegal omission,

the existence of a design to commit such offence, or makes
any representation which he knows to be false respecting

such design. Of these sections all but s. 119 may be
committed by ai^ one, and only differ in regard to the

gravity of the offence intended to be furthered. Section

119 can only be committed by a public servant, in respect

to offences the commission of which it was his duty, as such
public servant, to prevent. All the acts punishable under
these sections would probably be acts of abetment under
s. 107. I suppose the sections were inserted, pro majori

caxvteld, to include cases where the application of s. 107 was
doubtful. The only diflSculty that can arise as regards

them is as to the meaning of the words “ illegal omission.”

This means something different from the offence, now
practically obsolete in English practice, of misprision^ which
is defined by Lord Hale as being “ when a person knows of

a treason or felony, though no party or consenter to it, yet
conceals it, and doth not reveal it in convenient time.”

There was no such offence as misprision of a misdemeanour.^
This offence assumed that the substantive crime had been
already completed, whereas the illegal omissions in the

sections under discussion are something antecedent to the

commission of the offence, and intended to help in its

execution.

. § 244. I think every public servant is under a legal

obligation to disclose a design to commit any offences which
would affect the particular state department to which he
belongs. A policeman has a general duty to prevent all

crime, and is therefore bound to give information of any
crime which he may know to be contemplated.^ In other

branches of the public service the duty is more restricted

:

a soldier would be bound to give information of a design to

mutiny, to attack military posts, to steal arms or ammuni-
tion. An ofScer in the customs, the stamp, salt, or opium
department, would be bound to give notice of frauds going
on or contemplated in those departments. So a revenue
officer, in regard to frauds on the land revenue, or an officer

of any court in regard to the funds in its custody. The
same obligation, it seems to me, would attach upon an

* 1 Hale, P.C. 371, 374 ; 1 Hawk. P.C. 60, 73 ;
Stepli. Dig., note ix.

348.
^ See Act XXIV. of 1859, s. 21 ; V. of 1861, s. 23 ; XVI. of 1873, s. 8

;

XV. of 1887, s. 6 ; Bombay Act, VIII. of 1867, s. 6.
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K)fficer of any private trading company, such as a railway or

a bank. Possibly even upon private servants, as regards
the particular sorts of property under their charge. The
concealment of a design to commit an offence in reference

iio any subject-matter as to which the accused has a duty,
for the purpose of facilitating commission of the offence,

would almost necessarily be an abetment of it within s. 107,
Explanation 1. The breach of this obligation would, at the
very least, justify the summary dismissal of the offender,

without notice and with loss of pay or pension, and this

assumes that the act relied on as a justification is a breach
of duty.^ It would follow that such abstaining to give

information for the express purpose of facilitating an offence,

^ust be an illegal omission.

§ 245. There are also many cases in which the law
imposes a direct obligation to give information of included
crimes.

Under the Grim. P.C., it is enacted that

—

44. “ Every person aware of the commission of, or of the

intention of, any other person to commit any offence made
punishable under ss. 121, 121A, 122, 123, 124, 124A, 125,

126, 130, 143, 144, 145, 147, 148,2 302—304, 382, 392—399,
402, 435, 436, 449, 450, 456—460 of the Indian Penal Code,

shall, in the absence of reasonable excuse, the burthen of

proving which shall lie upon the person so aware, forthwith

give information to the nearest police officer or magistrate

of such commission or intention.”

Any act committed at any place out of British India,

which, if committed in British India, would be punishable

•under any of the following sections of the Indian Penal

Code, namely, 302, 304, 382, 392, 393, 394, 395, 396, 397,

398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 460,

shall be deemed to be an offence for the purposes of this

section (Act III. of 1894, s. 1).

45. Every village headman, village accountant, village

watchman, village police oflScer, owner, or occupier of land,

and the agent of any such owner or occupier, and every

•officer employed in the collection of revenue or rent of

land on the part of the Government or the Court of Wards,
shall forthwith communicate to the nearest magistrate or

tto the officer in charge of the nearest police-station, which-

1 See the definition of illegal, P.C., s. 43.

^ These last five sections have been added by Act X. of 1894, s. 1*
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ever is^ the nearer, any infoimation which he may obtain
respecting

—

(a) tne permanent or temporary residence of any
notorious receiver or vendor of stolen property
in any village of which he is headman, accoun-
tant, watchman, or police officer, or in which he
owns or occupies land, or is agent, or collects

revenue or rent

;

(ft) the resort to any place within, or the passage
through, such village of any person whom he
knows, or reasonably suspects, to be a thug,,

robber, escaped convict, or proclaimed offender;
(c) the commission of, or intention to commit, in or

near such village, any non-bailable offence, or
any offence punishable under sections 143, 144,

145, 147 or 148 of the Indian Penal Code

;

(d) the occurrence in or near such village of any
sudden or unnatural death, or of any death under
suspicious circumstances (Act X. of 1894, s. 2)

;

(e) The commission of, or intention to commit, at any
• place out of British India near such village any

act, which, if committed in British India, would
be an offence punishable under any of the follow-

ing sections of the Indian Penal Code, namely^
302, 304, 382, 392, 393, 394, 395, 396, 397, 398,
399, 402, 435, 436, 449, 450, 457, 458, 459 and 460
(Act III. of 1894, s. 2).

(/) Any matter likely to affect the maintenance of
order or the prevention of crime or the safety of
person or property, respecting which the district

magistrate, by general or special order made with
the previous sanction of the Local Government,
has directed him to communicate information
(Act X. of 1894, a 2).

In this section

—

(0
** village includes village-lands

;
and

{ii) the expression proclaimed offender ” includes any
person proclaimed as an offender by any court or
authority established or continued by the Governor-
General in Council in any part of India, in respect
of any act, which, if committed in British India,,

would be punishable under any of the following
sections of the Indian Penal Code, namely, 302,
304, 382, 392, 393, 394, 395, 396, 397, 398, 399,
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402, 435, 436, 449, 450, 457, 458, 459 and 460
(Act III. of 1894, 8. 2).

Similar provisions are contained in the Lower Burmah
Towns Act, IX. of 1892, s. 4.

«

§ 246. llDder ss. 176 and 177, persons who are legally

bound to give notice, or to furnish information to public

servants, are punishable if they omit to give notice or

information, or furnish false information, and special punish-
ment is imposed if the information is required concerning
the commission of an offence, or to prevent its commission,
or for the apprehension of an offender. It has been held by
the Madras High Court that the words “ legally bound ” in

these sections must be taken in the sense defined by s. 43,

as something which it is illegal to omit, and which illegal

omission is an offence, or is prohibited by law, or would
furnish ground for a civil action, therefore that it does

not apply to omissions, which are merely a breach of depart-

mental rules.^ Sections 201—203 have special reference to

similar offences, whose object is to prevent the detection

of crime that has been actually committed (see

§§ 336-338).

§ 247. Harbouring.—The fourth mode of criminal respon-

sibility referred to in § 228, is where a person keeps the
offender after the act, with a view to screen him from justice.

A person who does so is called in England an accessary

after the fact. In the Penal Code he is said to harbour an
offender. By s. 212, whenever an offence has been com-
mitted, whoever harbours or conceals a person whom he
knows, or has reason to believe to be the offender, with the

intention of screening him from legal punishment, is liable

to a punishment which varies according to that applicable

to the offence of the person harboured. By s. 216, whenever

any person convicted of, or charged with an offence, being

in lawful custody for that offence, escapes from such custody,

or whenever a public servant, in the exercise of the lawful

powern of such public servant, orders a certain person to be

apprehended for an offence, whoever, knowing of such escape

or order for apprehension, harbours or conceals that person

with the intention of preventing him from being appre-

hended, is punishable in a similar manner. By s. 216A,
whoever knowing or having reason to believe that any

persons are about to commit, or have recently committed

1 Beg. V. Appayya^ 14 Mad. 484.
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robbery or dacoity, harbours them with the intention of

facilitating the commission of such robbery or dacoity, or

of screeni^ them from punishment, commits a punishable

offence* Harbouring any oflScer, soldier, or sailor, in the

army or navy of the Queen, who is known, or whom there

is reason to believe, to be a deserter, is also an offence under
8. 136. All these sections exempt from criminality the

wife of the offender, when the harbour is given by her to

her Imsband. No such exemption is to be found in s. 130,

which relates to assisting a State prisoner, or prisoner of
war, to escape, or rescuing him, or resisting his recapture,,

or harbouring or concealing hereafter his escape from lawful

custody ;
nor in s. 157, where the person harboured is one

who has been hired or engaged to join an unlawful assembly.

Sections 225 and 225B provide for resistance or illegal

obstruction to the apprehension of any other person for an

offence, and for rescue or attempt to rescue from lawful

custody for an offence. Aiding, or permitting the escape

of offenders who have been committed to custody, is punish-

able under different circumstances by ss. 123, 129, 130, 221,.

222 and 223.

§ 248. By English law a man can only be an accessary

after the fact to a felony.^ By the Penal Code any of the

above acts are punishable where the person assisted is

charged with any offence as defined in s. 40. And in cases

within ss. 212 and 216, the word “offence” is extended to

certain charges founded on acts which are crimes in British

India, but which were committed out of it. The term
“ harltour,” which was previously unexplained, is now defined

by s. 216B, as including “the supplying a person with
shelter, food, drink, money, clothes, arms, ammunition, or

means of conveyance, or the assisting a person in anyway
to evade apprehension.” This definition, however, is said

to apply only to the use of the word in ss. 212, 216, and
216A. I cannot understand why it is not to apply to ss. 130
and 136, where the same word is used, Probab^ the omis-
sion is a mere oversight. The definition in 216B is itself a
compendium of the principal acts which at common law
rendered a man an accessary after the fact. Hawkins sum-
marises them as follows :

“ Any assistance whatever given
to one known to be a ielon, in order to hinder his bein^
apprehended or tried, or suffering the punishment to which

1 1 Hale, P.C. 618. 2 Hawk. P.C. 445.
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he is condemned, is a sufficient receipt for this purpose ; as

ni^here one assists him with a horse to ride away with, or
with money or victuals to support him in his escape; or

where one harbours and conceals in his house a felon under
pursuit, by reason whereof the pursuem cannot find him

;

and much more where one harbours in his house, and openly
protects such a felon, by reason whereof the pursuers dare
not take him. Also I take it to be settled at this day that
whoever rescues a felon from an arrest for the felony, or
voluntarily suffers him to escape, is an accessary to the

felony. Also some have said that all those are in like

manner guilty who oppose the apprehending of a felon.*’

It will be seen that under the Penal Code all the above
acts are provided for under special sections.

§ 249. As, under English law, a man could only be ac-

cessary after the fact to a felony, it followed that the felony

must have been actually committed and complete at the-

time he became an accessary. If a wound which was not a
felonious act, was given to a man who afterwards died of it,,

one who harboured the person who gave the wound*before^

the death occurred would not be an accessary after the fact.^

Under the Penal Code, of course, the wound would itself be

an offence, and harbouring the person who gave it would be
punishable under s. 212, irrespective of the consequences

which ensued. It would, however, be a matter of the greatest

importance as to the form of the charge, and the penalty,,

whether the consequences had taken place at the time of the
harbouring or not. If the death had actually taken place,

and amounted to murder, the harbourer would be charged

and punished under the first clause of s. 212. If it had
taken place and amounted to culpable homicide not amount-
ing to murder, he would be charged and punished under the

second clause. If, however, the injured person was still

living, the only offence then committed would be one of the

forms of hurt, or negligence, and although, if the man sub-

sequently died, his assailant might bo guilty of the murder,
the harbourer could only be convicted with reference to the

offence which had actually been committed at the time of
the harbouring

;
for this is the only offence which, under

8. 212, he could have known, or have had reason to believe,

the offender had committed On the same principle there

must have been an offence actually committed, and not

1 2 Hawk. P.C 448.
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merely suspected to have been committed. A charge under

6. 212 alleged that Sitaram had been murdered, and that

the accused harboured Reoti, knowing, or having reason to

believe, that Beoti was the murderer. It appeared that

there was no proof that Sitaram’s death was caused by the

unlawful act of any person, and Beoti, when tried for murder,

was unhesitatingly acquitted. It was held that a conviction

for harbouring could not be sustained.^ If, however, a
warrant had been issued against Beotij or if he had been

taken into custody on a charge of murder and had escaped,

the defendant might have been convicted under s. 216,

though no offence had been committed in fact, provided he
knew of the escape, or order for apprehension.

§ 250. Under s. 212 not only must it be shown that there

was an offence committed, but that the accused had know-

ledge or information which would lead him to believe in

the commission of the offence, and the guilt of the person

harboured.^ Suppose, however, that an offence had been

committed, and that the accused harboured the offender,

believing he had committed quite a different offence; as

for instance, if a murderer asked for refuge in the defendant's

hut, saying that he had assaulted a policeman, who was
pursuing him. The defendant certainly could not be con-

victed under cl. 1 of s. 212, because he did not know or

believe that the fugitive was a murderer. Nor do I think

that be could be convicted under any other clause. It

might be truly alleged that he harboured a person whom
he supposed to have committed an offence punishable with

two years' imprisonment under s. 353. But, then, no such
offence bad l^en committed, or could be alleged to have
been committed.

§ 251. The act which is charged as harbouring must be
something which is a personal assistance to the criminal

himself. The mere receipt of the produce of a robbery is

not such an act, however punishable it may be under other
sections.® “ But," Lord Hale says, “ it seems to me that if

B had come himself to C, and bad delivered him the goods
to keep for him, C knowing that they were stolen, and that
B stole them

;
or if C receives the goods to facilitate the

' lleg, v. Fateh Singhs 12 All. 432.
^ Iteg. V. Fateh ISingh^ 12 All. 432 ; Maturi Miwer v. 11 Cal.

«619, a decision on s. 201.
^ 1 Hale, P.C. 619 ;

Reg, v. Chappie, 9 C. & P. 355.
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escape of B
;
or if C knowingly receives them upon agree-

ment to furnish B with supplies out of them, and accordingly
supplies them, this makes C accessary, for it is relieving

and comforting.” ^

The acts which amount to harbouring must, under s. 212,
i}e done with the intention of screening the offender from
legal punishment, and, under s. 216, with the intention of

preventing him from being apprehended. If a person from
mere motives of humanity, and without any intention of

enabling the fugitive to escape from justice, were to give
food to a man who was starving, or surgical assistance to

one who was wounded, even with a full knowledge of his

character, it would seem that he had committed no criminal

act.^ In no case does mere omission amount to harbouring

;

as, for instance, failure to give information, or to levy hue
and cry upon an offender, or to pursue him when hue and
cry is levied, or to arrest him when there is an opportunity.

Such omissions may be punishable as substantive offences

(see ss. 176, 202), but they do not amount to harbouring
under the Penal Code, nor did they make any one an
accessary after the fact under English law.® •

In England it has been held, " a man may make himself
an accessary after the fact to a larceny of his own goods, or

to a robbery on himself, by harbouring or concealing the

thief, or assisting him to escape.
” ^ Such conduct would,

of course, be punishable under ss. 212 and 216.

§ 252. Screening an Offender.—^Under s. 213, “ whoever
accepts, or attempts to obtain, or agrees to accept, any
gratification (see s. 161, Explanation) for himself or any
other person, or any restitution of property to himself or

-any other person, in consideration of his concealing any
offence, or of his screening any person from legal punish*

ment for any ofience, or of his not proceeding against any
person for the purpose of bringing him to legal punish-

ment,” is liable to penalties which vary according to those

which may be awarded fur the offence. Section 214 renders

similarly punishable “ whoever gives or causes, or offers or

.agrees to give or cause, any gratification to any person, or to

restore or cause the restoration of any property to any

1 1 Hale, P.C. 620.

See the cases put, 1 Hale, P.C. 620, 621. They all, however, are
cases of relief or assistance to a person who is actually in custody or
out on bail.

^ 1 Hale, P.C. 618, 619. ^ Foster, Crim. L. 123.

2 G
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person, in consideration of that person’s concealing an offence,.

or of his screening any person from legal punishment for

any offence, or of his not proceeding against any person for

the purpose of bringing him to legal punishment.”

§ 253. It has been decided upon tlie analogous ss. 201,

203, and 212 and 216 (see post, §§ 335, 337, m^e, §§ 249,

250), that it is essential to show that an offence was
actually committed and not merely suspected. The same
coustruction should obviously be put upon the word
“ offence ” in ss. 213 and 214. The Madras High Court,

however, has gone further, and has decided that in cases

under ss. 213 and 214 it is necessary to show that the person

whom it was intended to screen had actually committed the
offence of which he was or might have been accused. The
Court said: “As pointed out by Jackson, J., v. Jby-

narain Patrol we think the intention was to discourage

malpractices where offences have been actually committed,

or when persons really guilty are screened, and not to ensure

general veracity on the part of the public in regard to

imaginary offences or offenders.” ^ In the case cited, which
was brought under s. 203, Jackson, J., said nothing about

offenders, but only that the lower court was wrong in hold-

ing that it was not necessary that the commission of any
offence should be made out, so long as the party charged
had reason to believe that the offence had been committed.

He said: “In this opinion I am unable to agree. It

appears to me that the object of the Legislature was not to

insure general veracity, or the making of correct statements

in regard to supposed offences, or to offences tlie commis-
sion of which might be falsely or incorrectly reported, but
to discourage and punish the giving of false information to-

the police in regard to offences which had been actually com-
mitted, and which the person charged knew or had reason,

to believe had been actually committed.” The Madras Court
also relied upon three other decisions,® and considered that

the construction placed by them upon similar words in s. 201
applied to s. 214 also. But those decisions also referred to

nothing beyond what had been settled in Joynarrain'

s

case

;

they did not touch the point now under discussion. On the

^ 20 Suth. Cr. 66.
^ Iteg» V. Samimthaf 14 Mad. 400.
3 Heg. V. Abdul Kadir, 3 All. 279 ; 7%. V. Faklt Singh, 12 All. 432;

.

MatuM Mimv v. Reg., 11 Cal. 6l9.
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other hand, it has been held in two cases in Calcutta ^ upon
ss. 201, 217, and 218, that the guilt of the person screened
was immaterial. In s. 201 the words are causing evidence
to disappear with the intention of screening the offender

from legal punishment.” In ss. 217, 218, public servants

are punishable if they do certain acts ‘‘ with intent to save
any person from legal punishment.” Upon all these section*?

it may well be that the Legislature does not concern itself

with cases where no offence has been committed. But
where there has been an offence, it is a matter of public
interest that it should be fully investigated, and that all

charges against persons reasonably suspected should be
inquired into. If a person who is in possession of informa-
tion pointing to the guilt of a particular individual, consents
from corrupt motives to keep back his knowledge, or to

stifle a prosecution against him, this is itself a grave offence

against public justice.^ It is difiScult to see how this offence

can depend upon the fact that the guilt of the person
screened from justice cannot be proved, or even that he is

subsequently tried and acquitted. Either of these results

may follow from the very conduct which is charged under
ss. 213 or 214. It would be curious if that which constitutes

the evil should condone the offence.®

§ 254. The stat. 18 Eliz., c. 5, s. 4, rendered it a punish-

able offence, ‘‘ if any person by colour or pretence of process,

or without process upon colour or pretence of any matter of

offence against any penal law, make any composition, or

take any money, reward, or promise of reward.” Upon this

statute, which was passed to discourage malicious informers

on penal statutes, and to provide that offences, when once
discovered, should be duly prosecuted, it has been decided

that the offence of compounding a charge is complete,

whether the person from whom money has been taken could
or could not have been convicted.^ This shows that the

offence is complete as soon as a corrupt agreement has been
made, or attempted, to suppress evidence which might
result in the detection of crime. Accordingly, it has been

1 Beg, V. Eurdut Surma, 8 Suth. Or. 68 ;
Beg, v. Amirruddeen, 3 Cal,

412.
2 Also all who endeavour to stifle tho truth and prevent the due

execution of public justice are highly punishable, as those who dis-

suade, or but endeavour to dissuade, a witness from giving evidence
against a person indicted (1 Hawk, P.C. 64).

^ See as to the analogous ss. 201, 202, 203, post, §§ 336—338.
* Beg, V. Gotleg, Euss. & By. 84 ; Beg, v. Best, 2 Moody, 124.
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held in England, that where such a corrupt agreement has
been made, the offence is not altered bv the fact that the
person making it afterwards prosecuted the criminal, and
procured his conviction.^

§ 255. The exception to s. 214 provides that the pro-

visions of ss. 213 and 214 do not apply to any case in which
the offence may lawfully be compounded. The whole law
as to compounding offences is now laid down by s. 345 of

the Grim. ^Procedure as follows :

—

The offences punishable under the sections of the Indian
Penal Code described in the first two columns of the table

next following, may be compounded by the persons men-
tioned in the third column of that Table :

—

Offence.

Sections of

Indian Penal
Code appli-

cable.

Person by whom
offence may be
compounded.

Utterin'g words, etc., with deliberate
intent to wound the religious feel-

ings of any person.

298 The person whose
religious feel-

ings are in-

tended to be
wounded.

Causing hurt 323,334 The person to

whom the hurt
is caused.

Wrongfully restraining or confining
any person.

341, 342

1

;

1

The person re-

strained or con-
fined.

Assault or use of criminal force 352, 355,
358.

The person as-

saulted or to
whom criminal
force is used.

1

Unlawful compulsory labour 374 The person com-
pelled to labour.

Mischief, when the only loss or
damage caused is loss or damage
to a private person.

426,427 The person to
whom the loss

or damage is

caused.

7?^^. V. Burgess, 1C Q B.D. 141.



BmSi 354r^56i]] COMPOUNDING OFFENCES. 453

Oflfence.

Sections of

Indian Penal
Code appli-

cable.

Person by whom
oflfence may be
compounded.

Criminal trespass 4471 The person in

448)
possessionof the

HoTise*trespass ... property tres-

passed upon.

Criminal Breach of Contract of Service 490, 491, The person with
492 whom the of-

fender has con-
tracted.

Adultery 497 \

Enticing or taking away or detaining
f The husband of

with a criminal attempt a married
498/

the woman.
oixitm ••• •• •••

Defamation 600\ 1

i

1

Printing or en^aving matter know-
1

1

The per5bn de-ing it to be defamatory ... soil
/ famed.

Sale of printed or engraved substance
containing defamatory matter,
knowing it to contain such matter 502;

Insult intended to provoke a breach
of the peace 504 The person in-

suited.

Criminal intimidation, except when
the oflfence is punishable with im-

The person in-prisonment for seven years 506
timidated.

The oflfence of voluntarily causing hurt, voluntarily

causing grievous hurt, causing hurt by an act which
endangers life, or causing grievous hurt by an act which
endangers life, punishable under ss. 324, 335, 337, or 338 of

the Indian Penal Code, may, with the permission of the

court before which any prosecution for such offence is

pending, be compounded by the person to whom the hurt
has been caused.

When any offence is compoundable under this section,

the abetment of such offence or an attempt to commit such
offence (when such attempt is itself an offence) may be
compounded in like manner.
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When the person who would otherwise be competent to

compound an offence under this sec|;ion is a minor^ an idiot,

or a lunatic, any person competent to contract on his behalf

m^ compound such offence.

The composition of an offence under this section shall

have the effect of an acquittal of the accused.

No offence not mentioned in this section shall be com-
pounded (s. 345).

§ 256. In a case under the Criminal Procedure Code of

1872, a man was convicted of adultery at the suit of the

husband. After his conviction, and pending an appeal by
him to the High Court, the husband took back his wife,

and at the hearing of the appeal applied for leave to the

court to compound the offence. The High Court considered

that leave to compound could not be given at that stage of

the proceedings, but under the circumstances of the case

directed the release of the prisoner, considering that he had
been sufficiently punished.^ Under s. 345 of the Crim.

P.C., I imagine the compounding must be before trial. It is

to be ^treated as an acquittal, and must be pleaded as such
when the prisoner is put on his defence. Compounding
between the parties cannot operate as an acquittal of a
person who has been convicted. There is no longer any-
thing to compound, as the offence is merged in the con-

viction and the sentence following upon it, and of this the
record is conclusive proof.

§ 257. Where a person who is charged with an offence

pleads that it has been compounded, it lies upon him to prove
that there has been a composition which is valid in law.

In general, the person compounding the offence receives

some gratification, not necessarily of a pecuniary character,

as an inducement Probably such an agreement would not
come within the provisions of the Contract Act, s. 25, as to

the necessity for consideration, but the proof of the arrange-

ment must be similar to that which the court req^uires for

the proof of any agreement which is in issue. Unless it

appears that the parties were free from influence of every
kind, and were fully aware of their respective rights, it

would be impossible to give effect to a so-called arrange-
ment or composition. Accordingly the plea that an offence
was compounded, in a case where a planter had acted
illegally to some coolies, was held not to be established by

* Meg, V. Thomson^ 2 All. 339.
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a document signed by the coolies, for which no motive was
shown, and which it did not appear that they thoroughly
understood.^

§ 258. In the trial of summons cases under Chapter XX.
of the Criminal Procedure, it is provided by s. 248 that

if a complainant, at any time before a final order is passed

in any case under this chapter, satisfies the magistrate that

there are sufficient grounds for permitting him to withdraw
his complaint, the magistrate may permit him to withdraw
the same, and shall thereupon acquit the accused.

On the trial of warrant cases under Chapter XXL, s. 259
of the Code provides that when the proceedings have been
instituted upon complaint, and upon any day fixed for the

hearing of the case the complainant is absent and the

offence may be lawfully compounded, the magistrate may,

in his discretion, notwithstanding anything hereinbefore

contained, at any time before the charge has been framed,

discharge the accused.

When this course has been taken the discharge of the

accused does not operate as an acquittal, and the proceedings

may afterwards be revived if it is thought necessary.^

By S.494, any public prosecutor appointed by the Governor-

Oeneral in Council or the Local Government may, with the

consent of the court, in cases tried by jury before the return

of the verdict, and in other cases before the judgment is

pronounced, withdraw from the prosecution of any person

;

.and, upon such withdrawal,

() if it is made before a charge has been framed, the

accused shall be discharged

;

() if it is made after a charge has been framed, or when
under this Code no charge is required, he shall be acquitted.

In cases of contempt of the lawful authority of a public

aervant, the complainant is the public servant whose
authority has been resisted, and not the private person
injured by the resistance. The withdrawal, therefore, of

auch a charge must be based upon the application of the
public servant resisted, or of the authority who sanctioned

the proceedings.®

§ 259. Corrupt Restitution of Property.—By s. 215 of the
Penal Code, whoever takes, or agrees or consents to take,

* Murray v. Reg,, 21 Cal. 103.
2 Reg, V. Devamma, 1 Bom. 64, decided on s. 215 of Crim. P.C. of 1827.
® Reg, V. Muse All, 2 Bom. 663.
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any gratification under pretence or on account of l)elping

any person to recover any movabje property of which he
shall have been deprived by any offence punishable under
this Code, shall, unless he uses all means in his power to

cause the offender to be apprehended and convicted of the

offence, be punished with imprisonment of either description

for a term which may extend to two years, or with fine, or

with both.

This section is borrowed from a series of English statutes,

the first of which, 4 Geo. I., c. 11, s. 4, was passed to put a

stop to the trade of the notorious Jonathan Wild, who was

ultimately convicted under it and executed.^ The primary
aim of the section is to punish all traflScking in crime, by
which a person knowing that property has been obtained by
crime, and, knowing the criminal, makes a profit out of the

crime, while screening the offender from justice. It is not

an offence to take money from another in order to help him
to find the property and to convict the thief. It is an
offence for one who knew of the commission of the crime,,

and wjjLO could at once have informed upon the offender, to

wait till a reward is offered, and then to take money from
the owner of the property under colour ol’ getting the

property back for him. It is an offence for one who is

mixed up with the original crime to receive or to bargain

for money as a reward for the restitution of the property.*^

It is also an offence to assist the owner of stolen property to

purchase it back from the thieves, not meaning to bring

them to justice.® And the offence is equally committed
where a person has accepted or bargained for any gratification

under pretence of helping the owner to goods stolen from
him, though the prisoner had no acquaintance with the
thiei', and did not pretend that lie had, and though he had
no power to apprehend the original criminal, and though
the goods were never restored, and the prisoner had no-

power to restore them.^
Section 215 only applies to persons who receive or bargain

for money, for the purpose of helping another to recover
property which has been unlawfully taken ;

but, of course,

any one who instigates such an offence will be punishable
as an abettor. Great caution will, therefore, be necessary
in offering rewards for the recovery of stolen property.

1 2 East, P.C. 770. 2 y. King, 1 Cox, 86.
2 Hog. V. Fascoc, 1 Den. 456; S.C. 18 L.J. M.0. 186.
4 Reg, V. Ledhitter, 1 Moody, 76.
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Under 9 Geo. IV., c. 74, s. 112, now repealed, it was made
an offence to publish any advertisement for the return of
property, where any words are used purporting that no
questions will be asked, or that a reward will be paid
without seizing, or making an inquiry after, the person

E
roducing such property. The spirit of this Act will pro-
ably guide the courts if any indictment is preferred for

abetting an offence under s. 215. Every such advertisement
should stipulate for such information as may lead to the
apprehension of the criminal.
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CHAPTER V.

OFFENCES OF A PUBLIC CHARACTER.

^irsi ,—Offences against the State, §§ 260—281.

I. Waging War against the Queen, §§ 264—271.

II. Conspiring against the Queen, §§ 272—276.

III. Seditious Language, §§ ^7—281.
Second,—Offences against Public Tranquillity, §§ 282—295.

I. Unlawful Assembly, §§ 282—291.

II. Rioting, § 292.

III. Turbulent Assemblies, §§ 293, 294.

^ Affiray, § 295.

§ 260. Offences against the State.—Chapter VI. of the

Code deals with offence against the State in its corporate

•capacity; that is, offences which attack the existence or

constitution of the State itself, as distinguished from those

acts which are offences against the State by reason of their

injurious effect upon the subjects. Of these, sections 121,

121A, and 124A are those which alone require any detached

notice.

First of all as to their application. It will be observed
that the general word ‘^whoever” which commences each
•section makes no distinction as to nationality. Every
person who, being within the jurisdiction of the Indian
Government, makes any attempt to overthrow it or its

allies, is equallv guilty. This was expressly intended by
the framers of tie Code,^ and is in accordance with the law
•of England, and indeed of every other country. In 1781,
one De La Motte, a Frenchman resident in England, was
indicted for holding treasonable communications with the
French Government. Buller, J., in sentencing him, said,

^‘During your residence in this country, as well as during
the course of the trial, you have received the protection of
the laws of the land

;
as such you owe a duty to those laws,

^ Second Report, 1847, s. 13, p. 343.
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and an allegiance to the King whose laws they are.” ^ The
same rule applies to those foreigners who have only entered
the country for the purpose of attacking it. ^^An alien
•enemy, if he cornea into the realm, does not owe any
allegiance, and cannot be indicted for treason, but shall be
pimished by martial law.” ^ But this is only true as regards
aliens, who belong to a nation which is actually at war with
Great Britain. In 1837-38 a rebellion took place in
Canada, and a number of citizens of the United States
crossed the border in arms, to assist the rebels. They were
defeated, and some remained as prisoners in the hands of
the Canadian Government, who felt a difficulty as to the
mode of dealing with them. The question was referred to
the English law officers (Sir John Campbell, afterwards Chief
Justice and Chancellor, and Sir R. M. Rolfe, afterwards
Lord Cranworth, Chancellor), and they advised unhesi-
tatingly that the prisoners should be tried for treason in
the ordinary courts. They said, “ Aii alien enemy occupies
n portion of the British territory, as the territory of his own
sovereign ; the laws of his own country are supposed to
prevail there, as far as he is concerned, and he owes
•exclusive and undivided allegiance to his own sovereign.

If he is captured, he is to be treated as a prisoner of war

;

he can in no shape be tried as an offender for any act of
hostility in wliich he may have participated. An alien

amy is subject to the law of the country where he is, and
he cannot be permitted, without authority from his own or
any foreign Government, to absolve himself from this obliga-

tion by saying that he entered the country as an enemy.
He cannot claim to be treated as a prisoner of war, or to be
ransomed or exchanged.’^ ^

§ 261. If an alien whose sovereign is at war with Great
Britain chooses to live in British territory, he is under the
aame obligation to allegiance as if the two countries were at

peace. For he accepts a protection, which carries with it

ihe obligation to obey. In 1707, when England was at war
with France and Spain, the judges assembled to consider
.such questions by the Queen’s command, and laid down the
further rule, that “ if such alien, seeking the protection of

the Crown, and having a family and effects here, should,
during a war in his native country, go thither, and there

1 iJ. V. Be La Motte, 21 St. Tri. 687, at p. 814.
^ 1 Com. Dig. 554, citing Calvin's case, 7 Rep. 66.
^ Forsyth,
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adhere to the King’s enemies for purposes of hostility, he
might be dealt with as a traitor. For he came and settled

here under the protection of the Crown
;
and though his

person was removed for a time, his effects and family
continued under the same protection.” ^

§ 262. A different case arises where a British subject is

captured among the armed forces of a lawful belligerent.
When Wolfe Tone fell into the hands of the Irish Govern-
ment under the circumstances already detailed {antey § 100)r
he appears to liave claimed a different treatment from
that of an ordinary rebel, on the ground that he held a
commission as an officer in the invading force from the
French Government. He committed suicide before that,

or any other point, could be raised on his behalf. It is

clear, however, that it could not have availed him. In the-

days of Queen Elizabeth Dr. Story was indicted for treason.

It was admitted that he had been born in England, but ho-

pleaded that he was, and had been for seven years, a subject
and seijeant of the King of Spain, The plea was held bad.‘^

In the,rebell ion of Prince Charles in 1745, Macdonald was
captured, and tried for treason. He pleaded that he was
born in France, which would have been a good defence,
but was found against him. He admittedly had lived from
childhood, and been educated in France, and he lield

a French commission, dated Ist June, 1745, which
appointed him commissary of the troops of France, which
were then intended to embark for Scotland, France and
England being at the time at war. These facts were held
to be no defence. The Court said, “ It never was doubted
that a subject born, taking a commission from a foreign
prince, and committing high treason, may be punished as
a subject for that treason, notwithstanding his foreign
commission. It wets so ruled in Dr. Storys case; and
that case was never yet denied to be law. It is not in the
power of any private subject to shake off his allegiance, and
to transfer it to a foreign prince. Nor is it in the power
ot any foreign prince, by naturalizing or employing a
subject of Great Britain, to dissolve the bond of allegiance
between that subject and the Crown,” ^

§ 263. As regards naturalization abroad, the law has
been altered by stat. 33 & 34 Viet., c. 14, s. 6, which provides

^ Foster, Grim. L. 185. Dyer, 300, h
“ Foster, Grim. L. 59.
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that any British subject who has at any time before, or
may at any time after the passing of this Act, when in

any foreign State, and not under any disability, voluntarily
become naturalized in such State, shall, from and after the
time of his so having become naturalized in such foreign
State, be deemed to have ceased to be a British subject,

and be regarded as an alien.” It will be observed that it

is not sufficient that he should have adopted the foreign

country as his permanent residence, so as to be domiciled
there. That is quite consistent with his continuing to be a
British subject. He must, by a formal act, have been
accepted by the foreign country as its subject, for whose
acts they become responsible.

Further, “ when by treaty, especially if ratified by Act
of Parliament, our Sovereign cedes any island or region to

another State, the inhabitants of such ceded territory,

though born under the allegiance of our King, or being

under his protection while it appertained to his Crown and
authority, become effectually aliens, or liable to the dis-

abilities of alienage, in rea|)ect of their future concerns

with this country.” ^ •

§ 264. Waging War against the ftueen, with its various

phases of actually waging war, attempting to wage it,

abetting the waging of it, or making preparations to wage
it, are offences punishable under ss. 121 and 122. Con-
<jealing the existence of a d^ign to wage war against the

Queen, in order to facilitate^ such war, is punishable by s.

123, while s. 125 contains provisions similar to those of

8. 121 as regards the waging of war against any Asiatic

power in alliance or at peace with the Queen. In all these

sections the only difficulty it: as to the meaning to be

attached to the words “ wagingjvar.” The phrase used in

the English statute of treason%:;25 Edw. III., stat. 5, c. 2,

is “ levying of war,” which seem exactly synonymous with

the terms of the Penal Code. Did the framers of the Code
intend to use an equivalent U the English term, which

should be subject to the well-kaown judicial construction

placed upon it, or did they adopt a different wording so as

to escape from that construction, if so, what is the con-

struction they intended ?

The Indian Law Commissioi?^ in their second report,

1847, 88. 9, 10, p. 342, refer with #iE>robation to the language
*

1 T
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of the English Criminal Law Commissioners in their sixth

report. ^‘The crime,” they say, ^‘is in plain and unambiguous
terms declared by the statute to consist in a levying of war.

There is nothing to indicate that these terms were intended

to be used otherwise than according to their literal sense,

and, indeed, the context, as well as the history of the times

antecedent to the declatory Act, confirm the position that

they were meant to be used in that sense. After much
reasoning on the subject they say in conclusion, “ Under these

impressions we are inclined to recommend that the use of

all constructive interpretations of the statute of treasons,

both in the article of levying war and of compassing the

King’s death, should be abolished by the Legislature; and
we have accordingly inserted in the Digest provisions which
will have the effect of excluding them.” In another place^

the Commissioners say, “ The terms of the statute seem
naturally to import a levying of war by one who, throwing

off the duty of allegiance, arrays himself in open defiance of

his Sovereign in like manner a^id by the like means as a

foreign enemy would do, having gained footing within the

State. • So also we conceive thp terms ‘ waging war against

tlie Government ’ naturally import a person arraying himself
in defiance of the Government m like manner and by like

means as a foreign enemy wouW do
; and it seems to us, as

we presume it did to the authors of the Code, that any
definition of terms so unambiguous would be superfiuous.”

§ 265. Judging from these extracts, it would appear that

the Indian Law Commissioners accepted the phrases ‘‘ levy-

ing war ” and “ waging war ” as identical in meaning, and
thought that no sensible man could mistake the meaning of

either phrase, if he kept in mind that a social and an inter-

national war were both alike in their manner and their

means. With great respect to both sets of Commissioners,
it appears to me that this is a fallacy. So far from being
alike, the two sorts of war have nothing in common except
that they are both carried out by violence

;
they differ in

their methods and in their aims. The social war has
neither the legal origin nor the organized procedure of

international war. It always begins in mere local disturb-

ance. The most successful rebellion of modern days, that
which produced the United States of America, commenced
in a series of riots no way distinguishable from the Gordon
riots of 1780, or the Bristol riots of 1831.^ If it is not

^ Lecky, History o| £ngland| iiu 829.
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checked it matures into rebellion, and culminates in civil

war. Again, the object of international war is to subdue the
State but to preserve the Government. The object of
rebellion is to overthrow the Government, in order to get
possession of the State. The former unites society, the
latter dissolves it. Every day that a rebellion continues it

is strengthened by new recruits, and the power of the
Government is weakened. The governor who waits to
recognize a rebellion till it looks like a war, will probably
find that he has waited too long. That which distinguishes

a riot, which is the beginning of waging or levying war,
from a riot which will end in plunder and broken heads, is

the object with which it is started. That is the principle of
English law, and although the application of the principle

is always difficult, and has often been too severe, it seems to

me that the principle itself is sound, and that there is no-

country in which it is so necessary to enforce it as in

India.

§ 266. The material parts of the statute of Edward III.,

the whole of which is set out in 1 Hale, P.C. 89, are as

follows : Whereas divers opinions have been before thiS'

time in what case treason shall be law, and in what not, the
King, at the request of the lords and of the commons, hath
made a declaration, in the manner as herein folioweth

;
that

is to say, when a man doth compass or imagine the death of

our lord the King ;

” “ or if a man do levy war against our
lord the King in his realm, or be adherent to the King’s

enemies in his realm, giving to them aid and comfort in the
realm or elsewhere

;
” it is to be understood, that in the

cases above rehearsed, that ought to be adjudged treason.”

And if per case any man of this realm ride armed covertly

[in the original descovertj which, as Sir James Stephen,

points ouV should be translated ‘ overtly ’ or ‘ openly,’ not
‘ covertly ’], or secretly with men of arms against any other

to slay him, or rob him, or take him, or retain him, till he
hath made fine or ransom for to have his deliverance,

it is not the mind of the King nor of his council, that in

such case it shall be judged treason, but shall be judged
felony or trespass according to the laws of the land of old

time used, and according as the case requireth.”

The invariable construction put upon this statute, which

was itself declaratory of the common law, has been, that no

2 Steph. Grim. L. 269.
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acts, however violent or lawless, even if they took the form

of open war between two great nobles, or insurrection by the

commonalty,^ amounted to a levying of war against the

King, where the object was to procure some private advan-

tage or to redress some private injury. To make out the

offence, it was necessary to show that the distinct object

aimed at was, either directly to overthrow the authority and

power of the Sovereign, or to do so indirectly by coercing

the Sovereign and his advisers into adopting some different

policy, or passing or repealing some law in a matter of

general concern. The judges considered that those who, by
violence or intimidation, compelled the Sovereign to do that

which he would not otherwise have done, overthrew his

authority, and possessed themselves of it, exactly as if they

had formally deposed him from his throne. Any acts of

violence intended to have this effect were held to be a levy-

ing of war against the King.^

§ 267. In earlier times it is probable that this principle

was strained to meet cases, which would now be charged

only as riots and unlawful assemblies. In Messenger's case,

in 1668,® where a mob pulled down a number of brothels,

under colour of reforming them, and resisted the troops who
were brought out against them

;
and in Bammaree'

s

case, in

1710, where the mob, during the Sacheverell riots in Queen
Anne’s reign, destroyed numerous meeting-liouses, the

offenders were held guilty of levying war against the King.

In the latter case, Parker, C.J., said, in reference to the

case of the brothels ;
“ If it be a particular prejudice to any

one, if he himself should go in an unlawful manner to

redress that prejudice, it might be only a riot. But if he
will set up to pull them all down in general, he has taken
t:he Queen’s right out of her hand. This is a general thing,

and affects the whole nation.”^ The most authoritative

^ See 1 Hale P«C. 140 143.
‘•i 1 Hale, P.C. 13^146 ; Foster, Grim. L. 208-211. The language

of Mr. Justice Foster has always been adopted in subsequent cases,

:and was read out to the jury as an authoritative exposition of the
law by Lord Loughborough in cases arising out of tlie Gordon riots

(21 St. Tri., p. 490), and by Tindal, O.J., in Frosfs case (9 C. & P.,

p. 161).
2 Kelyng, 70 ; 6 St. Tri. 879. Hale, C.B., differing from all the other

judges, thought the offence was a misdemeanour only. Lord Campbell,
in his “Lives of the Chief Justices,*'!. 608, heaps ridicule upon the
decision, and upon Chief Justice Kelyng, who pronounced it.

4 15 St. Tri. 622, pp. 606-609.
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cases of modem times are those of Lord George Gordon and
of Frost,^

§ 268. The Gordon riots, in 1780, originated in the passing

of an Act for the relief of Roman Catholics in England from
political disabilities. The proposed extension of this Act
to Scotland had led to a series of outrages against the
Papists in Edinbiirgli and otlier towns, which induced the

Government to abandon their intention. Encouraged by
this success, a body called the Protestant Association in

England was formed for the purpose of repealing the English

Act, and liord George Gordon, who had been active at the

head of the malcontents in Scotland, was chosen their

president. The first step was the preparation of a petition

to Parliament for the repeal of the obnoxious law, which was
presented by Lord George Gordon, backed by about ten

thousand men, who marched in three organized bodies.

When they arrived at Westminster the mob insulted and
maltreated the members of both Houses as they arrived,

when they were known to be of the party who favoured the

Catholics, and tried to force them to promise that they
would vote for the repeal of the Act. They waited outside

the House till the petition was rejected, and then proceeded

to demolish some Roman Catholic chapels. For nearly a

week the riots continued, the principal object of attack being
Catholic chapels and the houses of prominent Catholics and
persons known to be in their favour. The gaols w^ere burnt
down and the prisoners released.*^ Lord George Gordon
was indicted for his part in these proceedings, and was
charged with levying war against the King. The case

against him was that he had instigated the mob who
followed him to Westminster to intimidate the members of

both Houses, in order to repeal the Act, and that he had
further incited the rioters to commit the subsequent excesses

for the same purpose. Erskine, who defended him, did not
dispute that such a case, if made out, would have been a
levying of war under the statute, but he denied that he had
taken part in the riots beyond the lawful act of presenting a
petition to Parliament. He was acquitted by the jury.

Lord Mansfield, C.J., laid down the law very much in tlie

^ The Bristol riots of 1831, though they originated in a lawless
demonstration of the reforming party against tlio Tory Recorder, Sir
Charles Wetherell, were not aimed at effecting any political object.

See Ann. Reg. of 1^1, pp. 291—294.
2 Ann. Reg. of 1780, 254—262.

2 H
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languafre of Mr. Justice Foster.^ He said : There are two
kinds of levying war—one against the person of the King

:

to imprison, to dethrone, or to kill him, or to make him
change measures or remove counsellors

;
the other, which is

said to be levied against the majesty of the King, or, in

other words, against him in his legal capacity—as when a
multitude assemble to attain by force any object of a general

public nature
;
that is levying war against the majesty of the

King
;
and most reasonably so held, because it tends to

dissolve all the bonds of society, to destroy property, and to

overturn Government, and by force of arms to restrain the

King from reigning according to law.” “In the present

case, it does not rest upon an implication that tliey hoped by
opposition to a law to get it repealed, but the prosecu-

tion proceeds upon the direct ground, that the object was,

by force and violence, to compel the Legislature to repeal a
law; and, therefore, without any doubt, I tell you the

joint opinion of us all,^ that if this multitude assembled
with intent, by acts of force and violence, to compel the

Legislature to repeal a law, that is high treason.”

§ 269. Frost was a leader of the Chartists, who were
associated for the purpose of procuring various constitutional

changes. In 1840 he and others concerted a rising in

Wales. Three bodies of aimed men were to attack the town
of Newport, overcome the military, stop the mails, and then
signal to Birmingham, where a similar rising was to take
place. It was expected that the insurrection would spread

over the north of England, and then chartism was to be

E
reclaimed the law of the land. Nothing was contemplated

y chartism beyond six changes in the constitution of

Parliament
;
three of which have already been granted, and

no one of which was inconsistent with a reasonable govern-
ment by King and Parliament. The attempt was made as

planned, but failed, and Frost, with two other ringleaders,

were indicted for levying war against the Queen.^ The
defence was, that the insurrection was only intended for the
purpose of releasing some Chartists, who were imprisoned at
Westgate, and procuring better treatment for another who
was in prison at Monmouth. Tindal, C.J., in summing up
the case to the jury, after reading Poster Crim. L., pp. 210

^ 21 Si Tri. 486, at p. 643. « Willes, Ashurst, and Buller, JJ.
^ The case is badly reported in 9 0. & P. 129 ;

the re^rt in 4 St. Tri.
N.S. 86 is full and accurate.
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and 211, said : So that I think the rule of law may be laid

•down in a few words in this manner : To constitute a high
treason by levying war, there must be insurrection

;
there

must be force accompanying that insurrection, and it must
bo for the accomplishment of an object of a general nature.

But if all these circumstances are found to concur in any
individual case, that is quite sufficient to constitute a

levying of war.” As to the defence that was suggested, he
said, that if it were made out, the acts proved would be
deficient in the main ingredient of the offence of levying

war against the Queen within her realm
; it would want the

compassing and designing to put down the authority of the

Queen.^

§ 270. It will be observed that Chief Justice Tindal

speaks of “force accompanying an insurrection,” not of an
^rmed or military insurrection. Mr. Justice Foster notices

a distinction taken by Hale,^ “ between those insurrections

which have carried the appearance of an army formed under
leaders, and provided with military weapons, and with

•drums, colours, etc., and those 'other disorderly, tumultuous
assemblies, which have been drawn together and conducted

to purposes manifestly unlawful, but without any of the

•ordinary show and apparatus of war before mentioned.”

Upon this he says, “ I do not think any great stress can be
laid upon that distinction

;
” and points out the absence of

.such circumstances in cases which had been held to amount
to a levying of war. “The number of the insurgents

supplied the want of military weapons; and they were
provided with axes, crows, and other tools of the like nature
proper for the mischief they intended to effect

—

Furor arma
ministrat The true criterion therefore in all these cases is.

Quo animo did the parties assemble ?
” ®

As the specific intention is the essence of the offence of

levying war, it must be made out by the prosecution. It

may be inferred from the acts proved and from the state-

ments accompanying them, but the Crown is bound to

.make out a complete case. The prisoner cannot be called

on to prove his intentions.^ But, of course, in this, as in all

other coses, if the prosecution has made out a case which is

.sufficient in itself, if there is other evidence which would

1 4 St. TrL N.S., pp. 439-443.
1 Hale, P.C. 131.

Foster, Crim. L. 208.
^ Frost's case, 4 JSt. Tri., p. 47 ; ante, § 269.
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refute tlie presumption so raised, it must be produced by
the defence.

§ 271. Levying war as one of the branches of high treason

is defined by the English Commissioners in the following

section,which in their Keport of 1879, p. 19, they say, “exactly

follows the existing law.’^

Section 75 (/). Levying war against Her Majesty
either with intent to depose Her Majesty from the style,

honour and royal name of the Imperial Crown of the United
Kingdom of Great Britain and Ireland, or of any other of

Her Majesty’s dominions or countries
;

or, in order, by force

or constraint, to compel Her Majesty to change her measures
or counsels, or in order to intimidate or overawe botli

Houses, or either House of Parliament.

This agrees substantially with the definition given by
Lord Mansfield of levying war against the person of the

King.^ It must be remembered that in the time of

Edward III., and very long after, the King was the

Government in a very different and more practical sense

than 'he is now. The real offence consisted in using force

for the purpose of taking authority out of the hands in which
it was lawfully deposited. The offence is the same, whether
that depository was the King in person, as in the days of

the Plantagenets, or the Queen represented by her ministry

in Parliament, as in England at present, or the Government
of India, or the various Local Governments, as in India.

When the Indian Law Commissioners, in the passage already

cited (ante, § 264), speak of the term “ w aging war against

the Queen” as an unambiguous term, which is not to be
subject to the constructive interpretations of the statute of

treason, it is probable they were referring to that levying

of war against the majesty of the King, which led to sucti

cases as those of Messenger and Damaree (ante, § 267).

They cannot have meant that no case could amount to

a waging of war against the Queen, except an armed and
organized rebellion for the purpose of substituting the
native for the British Raj, or handing over the Empire of

India to the Russians. Ii a riot arose between Hindus and
Mahommedans in consequence of the killing of cows, and if

the riot spread, and had to be put down by armed force,

resistance to the soldiery would not be a waging of war
under s. 121. But if an insurrection accompanied by force

^ Lord George GordorCs case, ante, § 268.
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was got up by leaders with the view of inducing the Hindu
community to rise, and by violence or show of violence^ to

coerce the Government of India into prohibiting the killing

of cows, that, according to all English decisions, would
certainly be a levying of war against the Queen, witliin

the statute of Edward III.
;
and I imagine the Indian courts

would hold it to be a waging of war within the definition

of the Penal Code. It would be well, however, in all such

cases to add charges under s. 121A, and under any of the

sections of Chap. VIII. appropriate to the case.

§ 272. Conspiracy.—Section 12 1A was added to the

Penal Code by Act XXVIL of 1870, s. 4. It gets rid of

the same diflSculty which was found in the Treason Act,

where levying war against the King was treason, but con-

spiring to levy war against him was, as a mere conspiracy,

only a misdemeanour. This was got over in England by
treating a conspiracy to levy war as an overt act of com-
passing the King’s death, whose life was supposed to be

endangered by an invasion, or any other enterprise which

might place him in the hands of his enemies. For
experience hath shown that between the prisons and the

graves of princes, the distance is very small.*’ ^ In 1848,

stat. 11 & 12 Viet., c. 12, s. 3, expressly enacted that

offences similar to those in s. 121A should be punishable

as felonies, if the Crown chose only to treat them as such.^

The only difficulties that can arise under the latter section

are as to what constitutes a conspiracy.

§ 273. A conspiracy may be defined as a combination by
two or more persons to do an unlawful act, or to do a lawful

act by unlawful means. In England indictments for con-

spiracy in every possible sort of case are most frequent.

Under the Penal Code, the present section is the only one
which renders punishable a mere conspiracy to do an illegal

act, whicii does not go beyond the conspiracy. The only

other part of the Code where the word is used is in s. 107

and the other sections relating to abetment, and there it is

expressly enacted that a conspiracy only amounts to abet-

ment, ‘‘ if an actor illegal omission takes place in pursuance
of that conspiracy, and in order to the doing of that thing.**

By the Explanation of s. 121 A, it is declared that “to

1 Foster, Grim. L. 195—197.
* The Act of 1870 was passed by Sir James Stephen when in India

and was intended as the equivalent of the English Treason-Felony Act
^3 Steph. Grim. L. 308).
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constitute a conspiracy under this section, it is not necessary

that any act or illegal omission shalh take place in pursuance-

thereof.'’ This brings a conspiracy under that section into*

conformity with the rJnglish law.

In the case of Mulcahy y. The Queen, where a Fenian was
convicted under the Treason-Felony Act, and appealed to

the House of Lords, Willes, J., in delivering the opinion

of the judges, laid down the law as to conspiracy as follows

:

‘‘A conspiracy consists not merely in the intention of two
or more ; but in the agreement of two or more to do an
unlawful act, or to do a lawful act by unlawful means. So
long as such a design rests in intention only, it is not

indictable. When two agree to carry it into effect, the

very plot is an act in itself, and the act of each of the

parties, promise against promise, actus contra actuniy capable

of being enforced, if lawful, punishable, if for a criminal

object or for the use of criminal means. And so far as

proof goes, conspiracy, as Grose, J. said in Bex v. Brissac^

is generally ^matter of inference deduced from certain,

criminal acts of the parties accused, done in pursuance of

an apparent criminal purpose in common between them.'

The number and the compact give weight and cause danger,

and this more especially in a conspiracy like those charged
in this indictment.” ^

§ 274. Treasonable correspondence, either by inciting a.

friendly State to hostility, or by furnishing valuable informa-

tion to an enemy, used in England to be charged either as

an overt act of compassing the King's death, or as adhering
to his enemies.® Under the Code it would clearly be punish-
able as a conspiracy under s. 121A. In such a case. Lord
Kenyon, C.J., said : The criminality did not rest on an
invitation to the French to invade the country. If, accord-
ing to Lord Munsiield, in Bex v. Rensey^ the communication
was likely to be of use to the French to enable them to

annoy us, defend themselves, or shape their attacks, sending,

such a paper with a view of its going to the enemy was
undoubtedly high treason.”^ And it makes no difference

that the letters, etc., were interrupted, and never reached,
the enemy, for the crime consists in the attempt to injure,,

not in the injury done.®

1 4 East, 171. 2 3 h.L. 317.
3 Meg, V. Eensey, 1 Bun*. 643 ;

Foster, Grim. L. 196.
^ M, V. Stone, 6 T.R. 527.
^ M, V. Be La Matte, 21 St. Tri. 687 ;

'per Buller, J., at p. 807.
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§275. As to the evidence of such a conspiracy, " loose

words spoken without relation to any act or design are not
treason, or an overt act ;

but arguments, and words of per-
suasion to engage in such design or resolution, and directing
or purposing the best way for effecting it, are overt acts of
high treason

; likewise consulting together for such a pur-
pose.” ^ But words may be evidence of treason, either as

explaining an act which might otherwise be innocent, or
when accompanied by an act in furtherance of the intention

expressed by them. For instance, in an old case it was
held that threatening to kill the King, provided the person
afterwards comes to England for that purpose, was an overt

act of treason.^ So letters and papers, whether published
or unpublished, which ‘‘ were written in prosecution of cer-

tain determinate purposes, which were all treasonable, and
then in contemplation of the offenders, and were plainly

connected with them. But papers not capable of such con-

nection, while they remain in the hands of the author un-

published, will not make a man a traitor.”^ The most
important rule of evidence, however, in cases of conspiracy,

is that which makes the acts, writings, and words ftf any
one member of the conspiracy, in reference to their common
intention, admissible against every other member (Act 1.

of 1872, s. 10, ante, § 236). An early example of this rule

is to be found in the trial of Lord Preston^ in 1691 for

high treason, before Chief Justice Holt, where the defendant

with pathetic persistence continually interrupted the judge
in his summing up to point out that such an act was not

done in his presence
;

while the judge, with unfailing

patience and perfect courtesy, stopped to explain to him
that when he had once got into the meshes of a conspiracy

he was answerable for anything done by his associates. So
in Stone's case,^ where he was charged with conspiring with
Jackson to send treasonable information to France, a letter

by Jackson, which had been intercepted in England, was
held admissible against him. Similarly in the case of JS. v.

Hunt^ where Hunt and others were indicted for unlawfully

meeting together for the purpose of exciting disaffection,

it was held that resolutions proposed at a former meeting
at which he had presided, were admissible as showing the

1 Per Holt, C.J., B. v. Charnoch, in 1696 ;
12 St. Tri. 1377, at p.

1451.
2 GroJiagan’s case, Cro. Car. 332, ^ Foster, Grim. L. 198.
* 12 St. Tri. 645. 6 T.B. 527. « 5 B. & A. 666.
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intention of those who assembled at the second meeting,

both having avowedly the same object. The meeting in

question was attendea by large bodies of men who came
from a distance, marching in regular military order; and
it was held to be admissible evidence of the character and
intention of the meeting, to show, that, within two days of

the same, considerable numbers of men were seen training

and drilling before daybreak, at a place from which one of

these bodies had come to the meeting
;
and that on their

discovering the persons who saw them they ill-treated them,

and forced one of them to swear never to be a King’s man
again. Also, that it was admissible evidence for the same
purpose to show, that another body of men in their progress

to tne meeting, in passing the house of the person who had
been so ill-treated, exhibited their disapprobation of his

conduct by hissing. And inscriptions, and devices on
banners and flags, displayed at a meeting were held to be
admissible evidence for the same purpose.

§ 276. Evidence of the acts of one person can only be
used against another, ‘‘ where there is reasonable ground
to believe that two or more persons have conspired together

to commit an offence, or an actionable wrong.” ^ As it has

been laid down in England, before you give in evidence

the acts of one conspirator against another, you must prove
the existence of the conspiracy, that the parties were
members of the same conspiracy, and that the act in ques-

tion was done in furtherance of the common design.” ^ Of
course if this rule were to be taken literally, it would be

impossible ever to prove a conspiracy. The evidence would
be inadmissible till the proof was complete. Practically,

the difticulty is got over in this way. Counsel for the

Crown states the case he expects to prove, and the general

evidence by which he hopes to make it out. When evidence
is offered which strictly only affects one defendant, it is

received provisionally against the others, subject to the

undertaking that sufficient connection will be established

between them as the case goes on. When the evidence is

completed, it is the duty of the judge to decide whether,
upon the whole facts, supposing them to be proved, sufficient

connection is shown between the parties to make the acts

of one evidence against the other. It is for the judge to

say, as a matter of law, whether particular evidence can be

^ Ind. Evidence Act, s. 10. Archb. IIOG.
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submitted to the jury. It is for the jury to say, as a

matter-of-fact, whether they believe the evidence. They
are told by the judge that if they disbelieve the connecting
evidence, they must disregard the evidence which assumes
the connection. Where the judge tries a case without a
jury, of course he performs all these mental operations

himself.^

§ 277. Seditious Language.—Section 124A reproduces
s. 113 of the Code as originally drafted by Mr, Mncaulay.
By some curious omission it seems to have dropped out of

the Code, as finally passed in 1860.“ It was adopted with

some verbal alteration by Sir James Stephen, and added to

the Code by Act XXVII. of 1870, s. 5. Without it there

would have been no law by which what is known in

England as seditious language could have been punished in

India. Possibly, if occasion arose, sedition might have been
treated as an offence not provided for by the Penal Code,
and therefore, under s. 2, punishable by some other process.

Such a step, however, would have been a very extreme
measure

; and the remarks of the Commissioners in IJote C.

of the Report of 1837, p. 117, show that the result would
have been very doubtful. The section is very carefully

drawn, so as to represent the law as it has settled down in

England since Mr. Fox’s Libel Act of 1792.® The most
complete description of that law with which I am acquainted,

is contained in the charge delivered by Mr. Justice Fitz-

gerald to the Grand Jury in 1868, when two journalists

were tried for seditious writings, in furtherance of the

Fenian conspiracy.^ He said :
“ Sedition is a crime against

society, nearly allied to that of treason, and it frequently

precedes treason by a short interval. Sedition in itself is a

comprehensive term, and it embraces all those practices,

1 Crim. P.C., 1882, ss. 298, 299.
- See 19 Cal., p. 42.

2 Steph. Crim. L. 359.
* lieg, V. Sullivan and Figott, 11 Cox, p. 45. The language used by

him was quoted and relied on by Cave, J., in the case of Reg, v. Burns,

16 Cox, 3fe. It condenses the remarks addressed to the jury at the

trial by Fitzgerald, J., in Sullivan's case, 11 Cox, p. 53, and by Deasy, B.,

in Pigott's case, 11 Cox, p. 60. It is also in accordance with the general

language used by the English judges in directing juries in similar

cases. See per Lord Ellenborough, R, v. Lambert, 2 Camp. 400; per
Best, J., R» V. Burdett, 4 B. & A,, pp. 120, 131

;
per Littledale, J.,

Reg, V. Cullius, 9 C. & P. 456, at p. 461 ;
Reg, v. Lovett, 9 C. & P. 462,

p. 466; see, \oo,per Tindal,C.J., O'Connell v. The Queen, 11 Cl. & F.,

p. 236.
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whether by word, deed, or writing, which are calculated to-

disturb the tranquillity of the State, and lead ignorant

persons to subvert the Government and the laws of the-

Empire. The objects of sedition generally are, to induce
discontent and insurrection, and stir up opposition to the
Government, and bring the administration of justice into-

contempt
;
and the very tendency of sedition is to incite the

people to insurrection and rebellion. Sedition has been
described as disloyalty in action, and the law considers aS'

sedition all those practices which have for their object to

excite discontent or dissatisfaction
;
to create public dis-

turbance, or to lead to civil war; to bring into hatred or
contempt the Sovereign or the Government, the laws or

constitution of the realm, and, generally, all endeavours to

promote public disorder.*' On the other hand, no criticism

of the Government or its acts, however severe
;
no disappro-

bation, however serious or strongly expressed, amounts to

sedition, where it takes the form of free and fair discussion,,

and where its object is to reform grievances, not to excite

disaffection. ‘‘Journalists are entitled to criticize the

conduct and intentions of those entrusted with the admin-
istration of the Government. They are entitled to canvasa^

and, if necessary, censure either the acts or proceedings of

Parliament, and are entitled to point out any grievances

under which the people labour.” “ When a public writer

exceeds his limit, and uses his privilege to create discontent

and dissatisfaction, he becomes guilty of what the law calls-

sedition.*’ ^ Exactly similar language was used by Petheram,.

C.J., in the only case under this section which appears ta

have arisen as yet in India. He pointed out the difference

belw^een the meaning of the words “disapprobation” and
“ disaffection,” and proceeded as follows :

“ If a person uses

either spoken or written words, calculated to create in the-

minds of the persons addressed a disposition not to obey the

lawful authority of the Government, or to subvert or resist

that authority, if and when occasion should arise ;
and if he

does so with the intention of creating such a disposition in

his hearers or readers, he will be guilty of the offence of

attempting to excite disaffection within the meaning of the

section, though no disturbance is brought about by hia

words, or any feeling of disaffection, in fact, produced by
them. It is sufficient for the purposes of the section, that

the words used are calculated to excite feelings uf ill-will

^ 11 Cox, pp. 53, CO.
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against the Government, and to hold it up to the hatred
and contempt of the people, and that they were used with
the intention to create such feelinc^.” ^

§ 278. It will be observed that both in the explanation*
of s. 124A, and in the language quoted above, the essence
of the crime consists in the intention with which the*
language is used,^ But this intention must be judged solely
by the language itself. Intention for this purpose is really
no more than meaning. When a man is charged in respect
of anything he has written or said, the meaning of what he
said or wote must be taken to be his meaning, and that
meaning is what his language would be understood to mean
by the people to whom it is addressed. The mode of putting
this part of the case to the jury is admirably stated by Best^
J., in jB. V. Burdett? With respect to whether this waa
a libel, I told the jury that the question, whether it was
published with the intention alleged in the information, was
peculiarly for their consideration; but I added, that the
intention was to be collected from the paper itself, unless
the import of the paper were explained by the inode of
publication, or any other circumstances. I added, that if it

appeared that the contents of the paper were likely to excite
sedition and disaffection, the defendant must be presumed
to intend that which his act was likely to produce.” The
meaning is to be collected from the whole document, and
not merely from isolated passages;^ External evidence may
be offered either to prove or to rebut the meaning ascribed
to the language by tlie prosecution. For instance, where the
libel consisted in asserting that the King’s troops had
inhumanly murdered their American fellow-subjects at
Lexington, and the indictment asserted that the libel was
concerning His Majesty’s Government and the employment
of his troops, and the defendant produced an officer who
had been present at Lexington

; Lord Mansfield held that
he was a proper witness, not to show that the troops had
behaved inhumanly, but that they had been employed on
behalf of the King as his troops.^ So where a person is

libelled anonymously, it is every day’s experience that

^ Beg^ V. Jogmdra Chunder Bose, 19 Cal. 35, at p. 44.
4 B. & A., at p. 120. See to the same effect, Haire v. Wilson,

9 B. & C. 643; Petheram, OJ., 19 Cal., pp. 45, 46.
^ J?. V. 8toc7cdale, 22 St, Tri., at p. 292

;
j>er Petheram, C.J., 19 Cal.,

p. 46.
* B, V. Horne, Cowper, 762.
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witnesses are called to say to whom they understood the

libel to refer. But however different may be the construc-

tions suggested, the final question to be decided is, not

what was the meaning of the writer, but what was the

meaning of the language he used.^ As Chief Justice De
Grey said in Sortie's case,^ ^^As the crime of a libel con-

sists in conveying and impressing injurious reflections upon
the minds of the subjects, if the writing is so understood by
all who read it, the injury is done by the publication of

these injurious reflections, before the matter comes to the

jury and the court. The true rule to go by is laid down by
Lord King in the case of B. v. Matthews^ that the court and
jury must understand the record as the rest of mankind do.’*

§ 279. The truth of language charged under s. 124A as

being seditious, can neither be pleaded nor proved. It is

quite immaterial. This might be expected as a matter of

common sense. The statements are generally true enough
as matters of fact. When, for instance, the Bangohasi com-
plained ^ that we suffer from the ravages of famine, from
inundations, from the oppressive delays of law courts, from
accidents on steamers and railways

;

” no one could deny
the facts

;
and as to the law courts and the railway accidents,

it was equally true that those misfortunes had become more
prevalent with the extension of English rule in India. The
offence consists in making use of statements whether true

or false
;
whether the facts are or are not grievances, as a

means of exciting subjects against their rulers. As Lord
Mansfield said in if. v. Horne ‘‘It may vary the degree

of mischief, malice or guilt, but it is totally immaterial as

to the constitution of the crime upon the record, whether
the words refer to something that has existed, and mis-

represent such existent facts, or are an entire fiction.” As
a matter of authority it is equally clear. Even as regards

libels upon private individuals, it was the well-established

rule, “that in an indictment or criminal prosecution for

libel, the party cannot justify that the contents thereof are
true, or that the person upon whom it is made has a bad
reputation.”® As regards seditious libels, the rule was
equally clear, and in Burdett's case it was laid down as

beyond doubt
; and although the objection was made that

^ Foster v. Clementj 10 B. & 0. 472.
3 15 St Tri, at p. 1391.
Cowper, at p. 679.

2 Cowper, p. 637.
* 19 Cal., pp. 36, 37.

« 5 Bac. Abr. 203.
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the facts asserted by the defendant were true, it was not
even attempted to bo supported bv argument at the trial.*

By Lord Campbell’s Act (6 & 7 Viet., c. 96, s .6), the law
was altered to this extent, that on the trial of any indict-

ment or information for a defamatory libel, the defendant
was entitled to plead that the facts alleged were true, and
that it was for the public benefit that they should be
published. This act, however, does not apply to seditious

libels, as to which the law remains unaltered. In the case

of Charles Gavan Duffy, who was indicted in Ireland for

seditious libel in 1847, a plea framed under Lord CampbelFs
Act was held to be bad in law. Blackburn, C.J., said : It

requires very little consideration to see that a provision of
this sort would not apply to libels, seditious or blasphemous.”^
In a more recent case, where the same point was raised, the
above decision was affirmed. Lawson, J., said: ‘‘The Court
is gravely asked to give Si. mandamus requiring the magistrate

to receive evidence, for the purpose of proving that it was
for the public benefit that a libel should be published, with
the intention of bringing the Government of the country
and the administration of the law into hatred and contempt,
and of exciting hostility.” ^

§ 280. In the case of the Bangohasi newspaper, it was
contended for the defence that only the actual speaker or

writer of the seditious language was liable. This plea wafr

of course set aside at once.'^ A much more substantial

question, however, arises, whether evidence of mere publica-

tion of such language, in the literal sense, without further-

complicity, is suflicient to warrant a conviction under the-

section. Under the old law in England it certainly was.

In one of the prosecutions arising out of the celebrated

letter by Junius to the King in 1769, Almon, a bookseller,

was indicted for the publication of the libel. He had done
nothing but sell the letter in the ordinary way of business..

At the trial a juror put to Lord Mansfield this carefully

prepared question, “ Whether the bare proof of the sale in

Mr. Almon’s shop, without any proof of privity, knowledge,

consent, approbation, or malus animus, in Mr. Almon him-
self, was sufficient in law to convict him criminally of pub-

lishing a libel.” Lord Mansfield answered, that it was con-

clusive evidence, upon which the defendant was convicted.

1 4 B. & A., pp. 145, 146, 181. ^ Reg, v. Duffij, 9 Ir. L. R. 329..

^ Ex 2>ctr(€ O'Brien, 12 Ir. Grim. L. 29. * 19 CaL, p. 41.
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Upon the subsequent discussion of the case, Lord Mansfield

explained his answer as meaning : If it is believed, and
iremains unanswered, it becomes conclusive/' He went on
to say: “It is liable to be contradicted where the fact will

bear it, by contrary evidence tending to exculpate the

master, and to show that he was not privy, nor assenting

to it, nor encouraging it.” What evidence would make out

this defence he did not suggest. Probably nothing short of

proving that the paper had gone into his shop without his

knowledge or against his orders. In this and later cases

the judges put it on the simple principle, that a person who
makes a profit by the sale of an article in his shop, is

responsible for the act of his servant in selling it.^ Upon a

similar indictment against the proprietor of a new’spaper, he
.proved that he lived in the country, that the whole manage-
ment of the paper was entrusted to an editor, and that

»he knew nothing of what it was to contain, or of what it

did contain, till he read it next day. This, again, was held

to be no defence.^ In this respect also the law was altered

by 8. 7 of Lord Campbell’s Act, which authorized the

defendant “ to prove that such publication was made without

his authority, consent, or knowledge, and that the said

publication did not arise from want of due care or caution

on his part” In a case upon this section, it was pointed

out by the judges that the mode in which the above

cases had been decided “was in direct contravention of

the fundamental principle, that to constitute guilt there

must be a mens rea^ an intention to violate the law.” “A
pei-son who employs another to do a lawful act is to be

taken to authorize him to do it in a lawful, and not in an
unlawful, manner. This is the principle which is applied to

other cases of acts done by servants, when it is sought to

fix criminal liability on the employer. If the paper was a
calumnious paper, its general character would negative the

ordinary presumption of innocent intention, and fairly lead

to the inference that the proprietor authorized the insertion

of [slanderous articles.” “Where a general authority is

given to an editor to publish libellous matter at his discre-

tioD, it will avail a proprietor nothing to show that he had
not authorized the publication of the libel complained of.

It is equally clear that though, in the authority originally

given to the editor, no licence to publish libellous matter
jtnay have been contained, still such an authority may be

^ 11, V. Almon^ 5 Burr. 2686. ^ E, v. Walter, 3 Esp. 21.
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inferred from the conduct of the parties ; as, for instance,

from the fact that other libels have been published in

the paper, which have come to the knowledge of the pro-

ps ietor, and without his remonstrance or interference, or the

removal of the editor, from which the assent of the pro-

prietor might well be inferred ” ^ Of course Lord Oamp-
bell’s Act is not law in India, but the rules laid down in

the last case appear to be in accordance with s. 124A. The
offence constituted by it requires an act coupled with a
distinct intention. The man who intentionally gives circu-

lation to seditious language is even more criminal than the

men who used it to a limited audience. But it must be
proved, by direct evidence, or necessary inference, that it

was circulated with his knowledge or by his authority. As
Petheram, C.J., said :

^ ‘‘ The offence is attempting to excite

disaffection by words intended to be read, and I think that,

whoever the composer or the writer might be, the person

who used them for that purpose, within the opinion of the

jury, was guilty of an offence under s. 124A.’'

§ 281, The mere writing of seditious words which a»e not

intended for publication, and are kept by the author in his

own possession, would not be punishable under the above

•section.^ But if a person writes seditious words, intending

them to be published, and they are afterwards published,

though in a different way, and to a greater extent than he
had contemplated, this completes his offence. It is also to

be remembered that the act of publication is complete as

eoon as the contents of the writing have been communicated
ito any person, or even if the writing itself has been parted

with l3y the author with a view to a subsequent publication,

‘though the person who receives it is unable to read it, and
even though the document is intercepted, so that it never
reaches the public for whom it is intended. As a matter of

jurisdiction the offence is complete in the district where the
author hands over the document, for the purpose of being
communicated to the public.^

§ 282. Offences against the public tranquillity, as defined

by the Code, come under the general heads of unlawful
assembly, rioting, turbulent assembly, and affray, numerous

1 Beg, V. Holbrooh, 4 Q.B.D. 42, at pp. 50, 58, 61.

^ 19 Cal., p. 41.

^ Foster, Grim. L. 198.

4 B. V. Burdetty 4 B. & A. 95, at pp. 126, 135-137, 143—144, 153,
JL68-160.
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variations arising according to the mode, or the circum-

stances of aggravation, which accompany the special offence.

Unlawful Assembly.—By s. 141, an assembly of five or

more persons is designated an " unlawful assembly/’ if the

common object of the persons composing that assembly, is

—

First—To overawe by criminal force, or show of criminal

force, the Legislative or Executive Government of India, or

the Government of any presidency, or any Lieutenant-

Governor, or any public servant in the exercise of the

lawful power of such public servant
;

or,

Second.—To resist the execution of any law, or of any
legal process ;

or,

Third,—To commit any mischief or criminal trespass, or

other ojffence (see § 40, ante)
;

or,

Fourth,—^By means of criminal force, or show of criminal

force to any person, to take or obtain possession of any
property, or to deprive any person of the enjoyment of a

right of way, or of the use of water or other incorporeal

right of which he is in possession or enjoyment, or to enforce

any right or supposed right
;

or,

Fifth.—By means of criminal force, or show of criminal

force, to compel any person to do what he is not legally

bound to do, or to omit to do what he is legally entitled

to do.

Explanation,—An assembly which was not unlawful when
it assembled, may subsequently become an unlawful

assembly.

§ 283. An assembly becomes unlawful by virtue of the-

unlawful purpose for which it is constituted, or by which it

is actuated, although no actual offence is committed by any
one in pursuance of such purpose. If it was originally

brought together for an unlawful object, it is illegal from
the very first. If it was originally an innocent assembly,,

as where a number of persons unite for lawful discussion, or

to form a religious or caste procession, it will become illegal

as soon as, from any cause, the purpose of the assembly
changes into an unlawful purpose. One who is innocently
mixed up with, or is a spectator of such an unlawful assembly,
is not said to be a member of it, unless he has intentionally
joined it or continued in it after he became aware of the
facts which render it unlawful (s. 142). On the other hand,
no one who intentionally joins or continues in an assembly
which is or has become illegal, is allowed to say that he
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was merely a harmless spectator. The danger of such an

assembly arises from the mutual encouragement given by
its numbers to those who form it, and the intimidation to

those who are affected by the assembly. A person who,

having innocently got into a crowd, is unable by the mere
weight and pressure of numbers to escape from it, could not

be said to continue intentionally in it. Such a case, how-
ever, would have to be made out by the person who alleged

it. It should hardly have required a decision of the High
Court to show that a person does not join an unlawful

assembly, which he has gone out to oppose, merely by
getting physically mixed up in it.^

§ 284. The essence of the offence defined by s. 141 is the

common object of the persons forming the assembly
;
there-

fore in a charge under that section, or for rioting, it is

necessary to state distinctly in the charge what is alleged

to have been the common object, and this object must be
proved and found by the jury or Court. In a case in which
the judge in his charge had referred to two possible common
objects, one of which only had been alleged, and there was
nothing in the verdict to show which of these views had
been accepted by the jury, it was held that there must be
a new trial, as the prisoner might have been convicted of

assembling with some object of which he had not been
accused, and which be had not an opportunity of meeting,®

The objects of an assembly, alleged to be unlawful, would
fee established by its acts, by the placards and advertise-

ments convening it, and by the language and conduct of

its individual members, and still more of its leaders and
instigators.^

§ 285. Clause First,—The mere assemblage of large masses
of persons for the purpose of hearing political addresses,

or even of demonstrating by their numbers the weight of

public opinion which is arrayed on either side of any question
of the day, is not illegal, as an attempt to overawe the
Government or its officers. To bring it within this clause
it would be necessary to show, that the object of the meeting
was not a hona fide desire to exhibit and to influence public
opinion, but a menace of the physical force which the
promoters of the meeting could bring to l)ear in support of

1 Birjoo Singh v. Khoob Loll, 19 W.R. Cr. 66.
2 Sabir V. Beg,, 22 Cal. 276.
^ Evidence Act, I, of 1872, s. 10; ante, §§ 236, 274.

2 I
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their views. It was on this ground that the Government

d a stop to the series of monster meetings which O’Connell

organized in Ireland, in 1843, in sujjport of Kepeal of

the Union. On his trial next year. Chief Justice J?enne-

father in charging the jury pointed out, that it was not

necessary to show that any breach of the peace had taken

place, or was intended to take place at such meetings. It

was suflScient if “ the persons who had collected that mass
and multitude together, did so for the purpose of making
a demonstration of immense physical force and power,,

guided and actuated by the will and command of the person

who had caused that meeting to assemble ;
” and if ‘‘ hia

object was to overawe the Legislature, who are likely to have
to consider certain political subjects in which he was
interested, and for the purpose of deterring the Legislature

and the Government of the country from a free, cool, and
deliberate judgment on the subject.”^ And so it would be
if crowds were to assemble to hoot a Government oificialy.

who had made himself obnoxious in the discharge of his

public^duties, or who was supposed to favour some measure
which was opposed to the popular wish.

§ 286. Clause Second.—The circumstances under which the*

execution of legal process may lawfully be resisted, have
already been considered {ante, §§ 206—214). But it by na
means follows that persons other than the party aggrieved,

may join him in such resistance, and still less that they
may get up an opposition on their own account. The view
of the English authorities appears to be, that when the
illegal act of a public official creates a breach of the peace,,

the bystanders may interpose to prevent the peace being,

broken, and that if they use excessive violence, the pro-
vocation will be an extenuation of their offence {ante, § 226).
I know of no case in which it has been held lawful to
collect a number of persons to resist the execution of legal

process. Hawkins says that ^^au assembly of a man’s
friends in his own house, for the defence of the possession
thereof, against those who threaten to make an unlawful
entry thereinto, or for the defence of his person against
those who threaten to beat him therein, is indulged by law,
for a man’s house is looked on as his castle.” Here he is

evidently referring to threats of pure violence, and in the
same section he states that no assembly of a man’s friends.

1 Ann. Beg. of 1844, 333 ; 5 St. Tri. N.S., p, 608.
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in public, to defend his person against those who threaten

to beat him is lawful; for such a proceeding would raise

tumults and disorders, and the proper remedy is by resort

to the public authorities.^ The case of "Sisg. v. AUen {ante,

§ 226) seems also to negative the legality of any pre-

meditated resistance to legal process, though in itself

irregular.

§ 287. Clause Third.—The object under this clause must be
to commit mischief, criminal trespass, or some other offence.

Where a criminal intention is a necessary ingredient in

the offence, as it is in those specifically mentioned, the
clause will not be satisfied, if it can be shown that the
defendant had a right, or honestly believed that he had a
right, to do the act complained of. In this respect it

differs from cl. 4. A and B were joint owners of a piece

of land. A erected an edifice on it without the consent of

B, who obtained a decree of the Civil Court directing its

removal, and removed it accordingly. Subsequently the

servants of B found the servants of A putting up the

erection again
;
they protested against its erection,fulled

down the part already put up, and thrust aside the servants

of A. They were convicted of rioting. This conviction

was set aside by the High Court. It was clear that the

defendants were not committing mischief, so as to bring the
case under cl. 3, since they were doing on behalf of their

master what he was legally authorized to do
; nor criminal

trespass, as they were on their master's land. Nor did the
case come under cl. 4, as they were doing what they were
entitled to do in defence of their possession of the common
property. There was no violence or breach of the peace,

and the police were standing by and looking on while the
acts complained of took place.^

§ 288. Clause Fourth .
—^TJnder this clause it is immaterial

whether the possession or enjoyment sought to be recovered
was claimed under colour of title, or without it, and whether
the right which is asserted is a valid or invalid one. The
object of the clause is to prevent breaches of the peace, by
compelling every one who desires to enforce a disputed
right, to do so under the authority of the law.® The
principle is the same as that under which the magistrate is

1 1 Hawk. P.C. 516.
® Reg. V. Rajcoomar Singh, 3 Cal. 573, pp. 584—687.
® Moher Sheikh v. Reg., 21 Cal. 392.
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authorized in cases where a breach of the peace is appre-

hended, to maintain the party in possession until suit

brought, or to restore to possession one who has been dis-

possessed by criminal force.^ It is in accordance with the

old stat. 5 Bich. II., c. 7 :
** And also the King defendeth,

that none from henceforth make any entry into any lands

and tenements, but in case where entry is given by law

;

and in such case not with stronji^ hand, nor with multitude

of people, but only in peaceable and easy manner.” This

corresponds with the Code, which only creates an offence

where the persons who are attempting to enforce a real or

supposed right, do so by criminal force, or show of criminal

force ;
that is (s. 350) intending to cause injury, fear, or

annoyance to those who might wish to resist them. And so

Hawkins says, It is to be observed that wherever a man,

either by his iDehaviour or speech at the time of his entry,

gives those who are in possession of the tenements whicli

he claims, just cause to fear that he will do them some
bodily hurt, if they will not give way to him, his entry is

esteeiqed forcible, whether he cause such a terror by carry-

ing with him such an unusual number of servants, or by
arming himself in such a manner as plainly indicates a

design to back his pretensions by force, or by actually

threatening to kill, maim or beat those who shall continue

in possession, or by giving out such speeches as plainly

imply a purpose of using force against tliose who shall use

any resistance.” ^ And, if an entry be made peaceably,

and if before actual and complete possession has been
obtained, violence be used towards the person who is in

possession, that is criminal within the statute of Bichard
ll.” ® Where there is a dispute as to the right to possession,

neither party being in undisturbed possession, whichever
party forcibly attempts to secure the right which he claims

IS punishable under this section.^

§ 289. This provision is one of those rare instances in

which an act, which, in the view of the civil law, is legal,

and gives no right of action to the person affected by it, is

punishable criminally on account of its injurious conse-

quences to the public peace. Where a tenant holds over

^ Grim. P.C., sp. 145, 622; Appavu Naik v. Beg,^ 6 Mad. 246; re

Burmah Mahto, 23 Sutb. Cr. 25.
^ 1 Hawk. P.C. 501 ;

Milner v. Ma4ilean, 2 C. & P. 17.
3 Per Fry, J., Edwick v. Hawkes, 18 Oh. D. 199.
^ Be Peary MoJntn Sircar^ Cal. 639.
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after his tenancy has come to an end, the landlord may
enter upon the land or house, and dispossess him. If he
does so in a tumultuous and forcible manner, the landlord

is liable to be indicted
;
but the tenant cannot bring any

action against him for trespass.^ And so ‘*if the like

number (in India five or more persons) in a violent and
tumultuous manner join together in removing a nuisance,

which may lawfully be done in a peaceful manner, they are

as properly rioters as if the act intended to be done by
them were never so unlawful; for the law will not suffer

persons to seek redress of their private grievances by such
dangerous disturbance of the public peace.” ^ And violent

resistance to processions, whether legal or otherwise, on
the plea that the procession was a nuisance, is illegal

under s. 141, cl. 4.^ Such an indictment cannot, however,

be supported by evidence of a mere trespass, or of an
entry which had no other force than such as is implied by
the law in every tiespass. There must be proof of such
force, or, at least, of such show of force, as is calculated to

prevent any resistance.^ Further, if the legal owner of

property, entitled to immediate possession, can obtain com-
plete and peaceful possession, where there is no one present

to resist, and no breach of the peace can possibly take place,

he may do so, and any attempt forcibly to turn him out of

possessiem will be illegal. A house was mortgaged to Lows
in fee. He left the mortgagor in possession, and the latter

let the premises to Telford. Lows went to the house early

in the morning with a carpenter and another man, there
being no one inside, took the lock off the door and entered
into actual possession. Subsequently Telford and another
got in at a side v\indow and ejected Lows. It was held by
the House of Lords that Lows had done nothing which was
illegal, that he had acquired a legal possession of the house,
and that the forcible entry by Telt’ord was an indictable

1 Taunton v. Costar, 7 T.R. 431. Whether the tenant can sue for
personal violence used in the necessary process of turning him out is

a question which appears still to be undecided. See Newton v, Harland^
1 M. & G. 644 ; and Parke, B., Harvey v. Bridges, 14 M. & W.,
p. 442.

2 1 Hawk. P.C. 516.
® 5 Mad. H.C. Rulings vi.; 7 Mad. H.O. Rulings xxxv.; Beg, v.

Tirakadu, 14 Mad. 126.
4 1 Hawk. P.C. 500; per Lord Tenterden, C.J., B, v. Smyth, 5 C. & P.

201» at p. 204.
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offence.^ Where, however, the property is land, of which
it is impossible to obtain complete and exclusive physical

possession by mere occupation of part, it would be unsafe,

and probably illegal, to attempt such a proceeding.^

§ 290. It has been frequently held that the mere assem-
blage of numbers, with a view to repel illegal aggression

upon property which is in the peaceful possession of another,

is not an unlawful assembly, and that actual resistance,

within the limits allowed by law, is not rioting,® A good
deal of discredit, however, was thrown upon this view hy a

recent case before the Calcutta High Court.^ In that case

the following facts appeared. A watercourse issued from a

river, and after passing on for about two miles, irrigated the

lands of Fazilpore. The point of junction of the river and
the watercourse, and the lands between this point and
Fazilpore, belonged to a person who was known as the

Mohashoy. Fazilpore belonged to the Thakurs. The
Thakurs asserted that they had a right to erect a bund
at the point of junction, so as to secure the irrigation

of Fazilpore. This right was denied by the Mohashoy

;

but it was found, as a fact, by the courts below that

it had been the practice to erect such an embankment.
On the occasion in dispute the Thakurs went to the spot,

either to renew a bund which had been entirely washed
away, or to renew a bund which had been partially washed
away. They went peacefully, at 10 a.m., in such numbers
as were necessary for the purpose, and without arms or any
show of force. While they were working, about twelve

hundred of the Mohashoy^s people, many of them armed with
latties, and headed by the petitioners, assembled together,

and proceeded to the bund. Then twenty-five or thirty

men aetached themselves, and attacked the Thakurs party,

the most of whom had already fled, wounded five, and left

1 Lows V. Telford^ 1 App. Ca. 414 ; see per Lord Selborne, at p. 426.

It must be remembered that under the English statute a forcible entry
may be committed by a single person as well as by twenty. 1 Hawk.
T.C. 602.

2 See per curiam^ 6 Mad., p. 246.
^ Beg, V. Mitto Bingh, 3 Suth. Cr. 41 ;

Beg. v. Sachee, 7 Suth. Cr. 112

;

Beg. V. Tulsi, 2 B.L.B.’A. Cr. 16; S.C. 10 Suth. Cr. 64; Beg. v. Guru
Oharan, 6 B.L.B., Appx. 9 ; S.C. 14 Suth. Cr. 69 ;

Birjoo Singh v. Khuh
Lall, 19 Suth. Cr. 66 ; re Shunker Singh, 23 Suth. Cr. 26 ; Beg. v. Baj^
coomar Singh, 3 Cal. 684. See, too, 4 Mad. H.O. Bulings Ixv., which,
however, may be doubted.

* Ganouri Lai Dae v. Beg., 16 Cal. 206, pp. 213—221.
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three senseless on the ground. The petitioners were
^acquitted on the charges of wounding, which, with regard
to the provisions of s. 149, was a matter for some congratu-
lation. They were convicted of rioting under s. 147, which
Taised the question whether, before the use of actual
violence, they were members of an utilawful assembly. The
High Court affirmed the sentence, and there can be no
•doubt was perfectly right. Even if the Thakurs were tres-

passers, which they probably were not, the case was specially

one which the authorities should have been called on to

settle, and the amount of violence, prepared for and used,
was, under any circumstances, indefensible. The Court,
however, proceeded substantially to lay down the general
rule, that no force could be used against trespassers, unless
their trespass amounted to a crime. They seemed to think
that this was undoubtedly the law of England. I have
already pointed out {ante, § 220) that the law of England
does not permit the owner of property to attack a trespasser ;

'but it does permit him gently to press the trespasser away,
and, if resisted, to continue the pressure while protecting
his own person against any violence that may be ©ffered.

This principle appears to have been followed in India in the
KJases cited above. Some of them were distinguished by the
High Court, on the ground that the acts resisted were
crimes, and came within s. 104. In some of them this does
not appear to have been so, and one such case ^ the Court
proceeded to overrule. It seems strange to assert that if

half a dozen men came and sat down in your house, or took
possession of your garden, they could not be interfered with,
except by applying to a magistrate, who might be twenty
miles off. In support of this view, the Court said (p. 219) ;

The section refers to ^ right or supposed right.’ This would
seem to make a division into (Isr) rights in actual enjoy-
ment when interfered with

;
(’Znd) rights claimed, though

not in actual enjoyment when interfered with. And this
•would again indicate that the section, in some cases at any
rate, makes unlawful an assembly which by force, etc.,

defends the right by restoring the status quo ante, and with
it the actual enjoyment.” It seems to me, with great defer-
•ence, that the words are meant to show that, in cases to
which the section applies, tumultuous force is illegal,
whether the person has or has not the right which he claims.
Hoes the section apply only to cases in which a claimant,

1 Reg, V. Mitto Singh, 3 Suth. Or. 41.
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being out of possession, seeks to oust the person in posses-

sion by force, or does it also extend to oases in which a

person in peaceful possession uses tbe necessary force to

prevent being dispossessed ? Take one of the illustrations

given by the Court. If my neighbour refuses to allow me
to draw water at his well, I cannot use numbers and force to

assert my right, though it is a perfectly good one. But if I

find half a dozen men standing round my own well, am I to

do without water till I can get a magistrate to help me ?

It is clear that a previous peaceful possession is not displaced

by a mere act of illegal violence. “ If there are two persons

in a field, each asserting that the field is his, and each doing

some act in the assertion of the right of possession
; and if

the question is, which of the two is in actual possession, I

answer, the person who has the title is in actual possession,

and the other person is a trespasser.” ^ On the other hand,

where a right is exercised over the land of another, such as

a right of way, a right of common, a right of water, no one

is in possession of it, except during the actual moment when
he is peacefully exercising his right.‘^ Any attempt to

vindicate such a right by force must necessarily be an
attempt to enforce a right, or supposed right, within the

meaning of s. 141, cl. 4, and not an act done to maintain an
existing and peaceful possession, within the meaning of the

cases previously cited.

§ 291. Clause Fifth ,—An assembly will also be unlawful,
where its object is, bv criminal force or show of force, to com*-

pel a person to do what he was not legally bound to do, or to

omit to do what he was legally entitled to do. This clause

differs from cl. 4 in the omission of any reference to a
supposed right. A gathering of ryots to prevent a distress

for land revenue or rent, or to prevent a purchaser at an
auction sale from taking possession of the property sold to

him, would come within the section, if the proceedings
taken were legal.^ Assemblages to resist religious or caste

processions would be illegal under this clause, if the pro-
cession was itself one which the persons forming it had a
right to carry out. Even if its legality was doubtful,
resistance might still be unlawful under cl. 4. (See cases
cited, ante, § 289). So all violence used to compel work-

^ Per Maule, J,, in Jones v. Ghamnan, 2 Exch., p. 821, cited and
approved by Lord Selbome, 1 App. Ca., p. 426.

f 1 Hawk. P.C. 502.
See 4 Mad. H.C. Rulings Ixv. ;

Heg, v. JRamayya, 13 Mad. 148.*
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men to*join in a strike, or to refrain from continuing in their
employment. Where a number of people united in making
disturbances at Covent Garden Theatre, and prevented the
performances going on, in order to show their disapprobation
of a change in the prices of admission, Sir J. Mansfield, O.J.,
said :

“ If people endeavour to effect an object by tumult
and disorder, they are guilty of a riot. It is not necessary,
to constitute this crime, that personal violence should have
been committed, or that a house should have been pulled
down/' ^

.
§ 292 Bioting.—As already observed, the mere fact of

joining an unlawful assembly is itself an offence, and is

punishable under s. 143. If any force or violence is used
oy an unlawful assembly, or by any member thereof, in

prosecution of the common object of such assembly, every
member of such assembly is guilty of the offence of rioting

by 8. 146, and is punishable under s. 147 ;
or if the offender

was armed with a deadly weapon, under s. 148.^ Further,

by 8. 149, if any specific offence was committed by any
member of the unlawful assembly, every person who^ at the

time of committing it, was a member of the same assembly,

is guilty of that offence, provided it was committed, or was

an offence which the members knew was likely to be com-
mitted, in prosecution of the common object of that assembly.

This subject has already been discussed with reference to

8. 34, and the kindred sections in §§ 229—232, to which the

reader is referred. Whether the unlawful act was committed
in prosecution of the common object, so as to bring the case

within ss. 146 or 149, is a question of fact on all the

circumstances of the case.^ Where the object of the

assemblv was to drive off some herdsmen, and after this

object had been accomplished, the defendant got into a

merely personal altercation with one of the opposite party,

and wounded him with a spear, it was held that the other

members of the party were not liable in respect of this act

under s. 149.^ Similarly, it was held that a man who had

^ Clifford V. Brandon, 2 Gampb. 358.
2 As to the term ** deadly weapon/* see Beg, v. Nathu, 15 All. 19.

The person so armed only can be convicted under s. 148 {^ir v. Beg,,

22 Cal. 276).
3 Beg, V. Golam, 4 B. & R,, Appx. 47 ; S.C. 13 Suth. Or. 33 ;

Mohev
Sheikh V. Beg,, 21 Cal. 392; Jahiruddin v. Beg,, 22 Cal. 306; Beg, v.

Bisheshar, 9 All. 645.
* Beg, V, Binod, 24 Suth. Cr. 66.
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retired wounded from a fight, had ceased to be a member of

the assembly, so as to be liable for what happened after-

wards.^ And even where the party was engaged in the

common object of ejecting the opposite party from land,

the title to which was disputed, and one of the aggressors,

who was armed with a gun, fired it in the heat of the
struggle, and killed his opponent, a Full Bench of the High
Court of Calcutta exonerated the other members of the
same party from the charge of murder, holding that the
act was sudden and unpremeditated on the part of the man
who fired, and that no homicidal intention had been enter-

tained by any of the others in entering upon the contest.^

Persons who, under similar circumstances, wish to avoid a
similar risk, w'ould do well not to allow men armed with
deadly W'eapons to join their enterprise.

It must be remembered that where a person is guilty of

rioting, and at the same time commits a distinct offence

independent of the rioting, he may be charged and punished
separately for each offence.^

§ 293. Turbulent Assembly.—An assembly of five or more
persons likely to cause a disturbance of the public peace
is of itself illegal under English law, but is only punishable
criminally under the Code after such assembly has been
lawfully commanded to disperse (s. 151). Such a dis-

obedience to summons where the assembly is unlawful is

punishable additionally by s. 145.

“A magistrate, or officer in charge of a police-station,

may command any unlawful assembly, or any assembly of
five or more persons, likely to cause a disturbance of the
public peace, to disperse, and it shall thereupon be the duty
of the members of such unlawful assembly to disperse
accordingly.” ^ On failure to do so, the magistrate, or
where no magistrate can be communicated with, any com-
missioned officer of Her Majesty’s Army, may disperse it

by military force.®

§ 294. The Penal Code contains no definition of an
assembly likely to cause a disturbance of the public peace.

1 Herj, V. Kahil, 3 B.L.E. A. Cr. 1.
- Heg. y. Sabed Alt, 11 B.L.R. 347; S.C. 20 Suth. Or. 5.
^ Meg, y, CallaohaTidj 7 Suth. Or. 60 ; Meg, v. Bisheshar^ 9 All. 645 ;

and see Part I., note to s. 71.

\
Grim. P.C., s. 127.

“ Grim. P.C., ss. 128—131. The entire law as to dealing with unr
lawful and riotous assemblies has been discussed, ante^ §§ 92—96.
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In "Reg. v. Vincent^ Alderson, B., stated the law £ts follows

:

^^Any meeting: assembled under such circumstances as,

according to the opinion of rational and firm men, are likely

to produce danger to the tranquillity and peace of the

neighbourhood, is an unlawful assembly; and in viewing

this question, the jury should take into their consideration

the way in which the meetings were held, the hour at which

they met, and the language used by the persons assembled,

and by those who addressed them
;

and then consider

whether firm and rational men, having their families and

property there, would have reasonable ground to fear a

breach of the peace, as the alarm must not be merely such

as would frighten any foolish or timid person, but must be

such as would alarm persons of reasonable firmness.”

An assembly is not unlawful as likely to cause a disturb-

ance of the public peace, unless the disturbance is likely to

follow from its own acts. This was so held in the case of

the Salvation Army, They assembled with others for a

strictly lawful purpose, viz. the promotion of religious

feelings according to their own special procedure, and with

no intention of carrying it out in an unlawful manner, but

with the knowledge that their assembly would be opposed,

and with good reason to suppose that a breach of the peace

would be committed by those who opposed it. It was held

that this did not constitute their meeting an unlawful

assembly.‘-^ The same rule would govern cases of pro-

<5essions, and meetings, public or private, which, though in

themselves lawful, might be at the time obnoxious to

popular feeling.

§ 295. Affray.—The essence of an affray (s. 159) consists

in the publicity of the place, and the disturbance of the

public peace. ‘‘ It is said that the word ‘ affray is derived

from the French word effraier, to terrify, and that, in a

legal sense, it is taken for a public offence to the terror of

the people. From this definition it seems clearly to follow,

that there may be an assault which will not amount to an

affray
;
as where it happens in a private place, out of the

hearing or seeing of any except the parties concerned, in

which case it cannot be said to be to the terror of the

people.” 3 There is a distinction between doing an act in

public, that is in a place where it can be seen by the public,

- Beatty v. QillhankSj 9 Q.B.D. 308.

^ 1 Hawk. P.C. 487.
1 9 C. & P. 91.
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and doin^ it in a public place, that is, in a place to which
the public have lawful access by right, permission, usage, or

otherwise. In the latter case, an affray is an infringement

on the lawful right of access emoyed by the public. It is

not so in the former case. Hence it was held that no
offence was committed under s. 159 by a fighting which
took place on a ehoihulra, which was private property

adjoining a public road, although the public could see what
was taking place.^

As to taking security for keeping the peace, see posf,

§773.

* Jteff, T. &ri Lai, 17 All. 166 ; see also Part L, note to s. 294.
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CHAPTER VI.

DISOBEDIENCE TO ORDER OP PUBLIC SERVANT.

§ 296. Chapter X. of the Penal Code contains various

sections which are grouped under the general head of

Contempts of the Lawful Authority of Public Servants.

Few of these require any detailed examination, beyond the

short notes which are appended to the sections in Part I.

Sections 181 and 182 are examined in Chapter VII. In

this chapter some remarks will be offered upon the section

relating to Disobedience to an order of a Public Servant.
“ Whoever, knowing that, by an order promulgated by a

public servant lawfully empowered to promulgate such

order, he is directed to abstain from a certain act, or to take

certain order with certain property in his possession or

under his management, disooeys such direction, shall, if

such disobedience causes or tends to cause obstruction,

annoyance, or injury, or risk of obstruction, annovance, or

injury, to any person lawfully employed, be punished with

simple imprisonment for a term which may extend to one
month, or with fine which may extend to two hundred

rupees, or with both; and if such disobedience causes or

tends to cause danger to human life, health, or safety, or

causes or tends to cause a riot or affray, shall be punished

with imprisonment of either description for a term which

may extend to six months, or with fine which may extend

to one thousand rupees, or with both.

Explanation.—It is not necessary that the offender should

intend to produce harm, or contemplate his disobedience as

likely to produce harm. It is sufficient that he knows of

the order which he disobeys, and that his disobedience

produces or is likely to produce harm ” (s. 188).

In order to constitute the offence created by this section,

it is necessary to show : Firsty a lawful order promulgated

by a public servant; second, knowledge of the order, and
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disobedience to it; and, thirdly, a special class of results

likely to follow from such disobedience.

§ 297. Some of the most important cases of orders by
public servants are those provided for by Chapters X., Xl.,

and XII. of the Crim. r.C. Chapter X., s. 133/ autho-^

rizes the magistrate to issue a conditional order for the
removal of nuisances, which becomes absolute in the ways-

specified in ss. 136, 137, 139, and breach of which, when
it has become absolute, is declared to be punishable under
8. 188 of the Penal Code.^

Under Chapter XI., s. 144, ‘‘ in cases where, in the opinion

of a district magistrate, a sub-divisional magistrate, or of

any other magistrate specially empowered by the Local
Government or the district magistrate to act under thia

section, immediate prevention or speedy remedy is desirable,,

such magistrate may, by a written order stating the material

facts of the case and served in manner provided by s. 134,.

direct any person to abstain from a certain act or to take

certain order with certain property in his possession, or

under* his management, if such magistrate considers that
such direction is likely to prevent, or tends to prevent,

obstruction, annoyance or injury, or risk of obstruction,

annoyance or injury, to any persons lawfully employed, or

danger to human life, health or safety, or a riot or an affray.

An order under this section may, in cases of emergency, or

in cases where the circumstances do not admit of the serving

in due time of a notice upon the person against whom the
order is directed, be passed ex parte. An order under this

section may be directed to a particular individual, or to the

public generally when frequenting or visiting a particular

place. Any magistrate may rescind or alter any order

made under this section by himself or any magistrate

subordinate to him or by nis predecessor in ofiSce. No
order under this section shall remain in force for more than
two months from the making thereof; unless, in cases of

danger to human life, health or safety, or a likelihood of
a riot or an affray, the Local Government, by notification in

the official Gazette, otherwise directs.”

§ 298. Under Chapter XII., s. 145, where a magistrate
is satisfied from a police report or other information, that

a dispute likely to cause a breach of the peace exists, con-
cerning any tangible, immovable property, or the boundaries

1 See it cited in full, § 373. ^ Criin, p.C., s. 140.
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thereof within the local limits of his jurisdiction,” he is to
make certain inquiries as to the fact of actual possession

of the subject of dispute.^ ‘‘If the magistrate decides
that one of the parties is then in such possession of tho
said subject, he shall issue an order declaring such party to

be entitled to retain possession thereof until evicted there-

from in due course of law, and forbidding all disturbance
of such possession until such eviction. Nothing in this

section shall preclude any party so required to attend from
showing that no such dispute as aforesaid exists or has
existed; and in such case the magistrate shall cancel his-

said order, and all further proceedings thereon shall be
stayed.”

A similar power is given under s. 147, where the dispute
arises as to the right to exercise some privilege in the
nature of an easement. By the various Police Acts, the
superior officers of police are given full authority to direct

processions, and to regulate the use of music in streets.^

§ 299. Where a public officer has passed an order which
he is competent to make in a matter over which he has
jurisdiction, it is no defence to a charge for disobedience

under s. 188 that the order was one which, from some error

in law or in fact, he ought not to have made. So long as-

the order exists it cannot be questioned by any one, who
would otherwise be bound by it, on the ground that it

ought not to have been passed.^ Nor can it be set aside by a
Civil Court, whose function is to determine rights, whereas
the powers in question are given to the magistrate to

prevent injurious consequences to the public arising from
the exercise of rights. As regards Chapter X. this was
decided by a Full Bench in Calcutta, under the correspond-

ing chapter of the Act of 1861,^ and s. 133 of the present

Act expressly provides that “ no order duly made by a
magistrate under this section shall be called in question in

any Civil Court.” As to orders under Chapter XI., s. 144,

it was decided on the corresponding sections of the Codes of

1861 and 1872, that the procedure, being a summary process-

1 As to the term indicated by the words " actual possession/* see-

Katras-Jherriah Coal Co, v. Sihkrista Daw, 22 Cal. 297.
2 Act V. of 1861 (General), and ss. 30, 30A, as amended by Act VIIL

of 1895, ss. 10, 11 ; Act XXT V. of 1859, s. 49 (Madras) ; Bengal Act IV-
of 1866, s. 62 ;

Bombay Act VII. of 1867, s. 27.

2 Beg, v. Narayana, 12 Mad. 475.

^ Ujalamayi v. Chandra Knimr, 4 B.LB. F.B. 24.
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intended to meet cases of emergency, was not a judicial

proceeding, and was not subject to revision by the High
Court,^ and could not be interfered with under s, 15 of the

Charter Act.* Orders made under Chapter XII. are on
their face provisional, and only remain in force till the

question of right is decided by a Civil Court :
® till such a

decision has been given, the High Court has no power to

review the finding of the magistrate as to possession,^ and
disobedience to the order is punishable under s. 188 of the

Penal Code.^ As soon as, from any cause, an order has

lapsed, or where it is from its nature temporary, it is no
ofience to act as if it had never existed.®

§ 300. It is not a punishable offence to disobey an order

which it is not competent for the magistrate or other public

authority to make. As, for instance, an order made under
8. 62 of the Act of 1861, corresponding to s. 144 of the

present Act, directing the removal of an embankment, on
the ground that the adjacent lands were in danger of being

flooded.^ A similar order, by way of a municipal bye-law,

annoimcing that owners of cattle would be punished if the

cattle did mischief by straying.® An order by a Mamlut-
dar, directing the accused to keep his gateway open, so as

to give effect to a right of way through it claimed by
another person.® So orders issued by the district magis-

trate of Broach, and by the municipality of Ahmedabad,
forbidding the giving of caste dinners, at a time when au
outbreak of cholera was apprehended, however sensible as

matters of advice, were held to be absolutely invalid, and
convictions under s. 188 for disobedience to them were set

aside.^® It has also been held that a magistrate cannot, under
a section corresponding to s. 144, make an order which is in

its nature irrevocable, such as directing the owner of land

to cut down a large quantity of trees.^^

^ lieg, V. Abbas AU, 6 B.L.B. 74; per Turner, C.J., Sundram v. Reg,,

Q Mad., p. 222.
^ Re Chunder Nath Sen, 2 Cal. 293.

Crim. P.C., S8. 145, 147.
* Bharut Chunder v. Dwarkanath Chowdhog, 15 Suth. Or. 86.

Goluck Chandra v. Kali Charan, 13 Cal. 175.
Reg, V. Sheodin, 10 All. 115.

^ 5 Mad. H.C. Rulings xix.
® Reg, V. Amiruddin, 6 B.L.R. 78, n. ;

S.O. 12 Suth. Cr. 36 ;
Reg, v.

Mazafar Khalifa, 9 B.L.R., Appx. 36 ; S.C. 18 Suth. Cr. 21.
^ Reg. V. Khundoji, 5 Bom. H.C. C.C. 21.

Reg, V. Sakhonidas, 14 Bora. 165 ;
Reg, v. Harilal, ibid, 180.

” Uttam Chunder v. Ram Chunder, 13 Suth* Or. 72.
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§ 301. The validity of a magistrate’s order under

Chapters X., XI., XII., depends not on the illegality of

the act forbidden, but on the injurious consequences to the

public health, safety, or peace, which may arise from its

being forbidden. In some cases the existence of such con-

sequences is itself sufficient to make the act illegal. As for

instance, where a trade, which is a perfectly lawful occupation,

and carried on in a lawful manner, is a public nuisance from
the noxious fumes or smells which it produces (see, poBt^

§ 371). In some cases the act is absolutely lawful, but in

certain conditions of popular feeling is likely to lead to a

breach of the peace, which justifies a suspension of its

exercise for the sake of the public. For instance, where a

landholder has established a new hat, or market, near an old-

established hat belonging to a neighbourhood, and public

disturbances were apprehended, it was held that the magis-

trate was justified in forbidding the holding of the new hat

on the same days as were usual for the old one.^ In a
similar case, where the magistrate had issued an order

absolutely forbidding the holding of a hat on Tuesdays and
Fridays, the High Court of Calcutta ruled that thS order

was illegal. The magistrate “might have prohibited the

holding of the hat on any particular occasion or occasions

;

but he had no right to deprive the plaintiff for ever of a
right, to which by law he was entitled.” ^ This difficulty is

got over by the clause in s. 144 of the Act of 1882, which
provides that, as a general rule, no order under that section

shall remain in force for more than two months. On the
other hand, w'here the magistrate directed the hereditary

priests and managers of a temple to widen and heighten the
doorway, so as to supply better ventilation, and safer means
of ingress and egress for the crowds of pilgrims who resorted

to it in certain times of the year, the order was held valid,

and disobedience to it punishable under s. 188.® If such an
order were made under s. 144, it would probably be held
that the clause limiting the duration of the order had no
application to cases where the order directed a single act,

and was exhausted when that act was executed. Where,
however, a magistrate was asked to issue an injunction
under s. 62 of the Act of 1861, forbidding a man from

1 Be Bykuntram, 10 B.L.R. 434 ; S.C. 18 Suth. Or. 47, under s. 62
of the Act of 1861.

2 Qopi Mohun v. Taramoni, 5 Cal. 7, under s. 618 of the Act of 1872.
8 Bey, T. Bamachendra Eknath, 6 Bom. H.C. C.O. 8^

2 K
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building a house, whose drippings when finished would fall

on the petitioner’s premises, and thp magistrate bound the

opposite party over under s. 282 of the same Act (ss. 144 and
107 of the Act of 1882) on the ground that a breach of

the peace would be likely to ensue if the contemplated

building was carried out, the whole proceeding was held to

be illegal. It is obvious that the case was not one which,

on the petitioner’s own showing, would have warranted an
order under s. 62, the ground of complaint being some
future evil which might never happen, and could be
adequately redressed by a civil suit. As to s. 282, a
magistrate had clearly no right to bind A over not to do

a perfectly lawful act, merely because B said that he might
be unable to refrain from beating A if he did it,^

§ 302. A very common instance in which these questions

have been discussed is in regard to the right to go with

processions or insignia on the public highways. Prima facie

every individual has a right to pass along the public high-

ways in any manner, and with any number of attendants,

he chposes, provided he does no injury to any one else.

And the fact that he has never done so before is no reason

why he should not do so now. Accordingly, the Madras
Sudder Court ruled that a priest had a right to pass with a
palanquin in procession through the high street of Salem,
accompanied by his disciples, bands of music, banners, etc.,

and laid it down that *‘such right is inherent in every
subject of the State, not requiring to be created by sunnud
or patent, and it lies upon those who would restrain him in

its exercise, to show some law, or custom having the force

of law, depriving him of the privilege.^ On the other hand,
the persons who exercise this right must not interfere with
the ordinary use of the streets by the public, and must
submit to such directions as the magistrates may lawfully

give to prevent obstructions of the thoroughfare, or breaches
of the public peace, or to maintain the corresponding rights

of other religious sects. For instance, an order forbidding
the use of music by a procession while passing a place of
public worship, where worship is actually going on, would
be legal, though it would be illegal to direct that music
should always cease when a procession passed a place of

1 Re Kashi Chunder Doss, 10 B.L.B. 441 ; S.C. 19 Snth. Or. 47.
® Mad. Dec. 219 of 1867 ; Sivajppa Cimrry v. Mahalinga\ Chetti, 1

Mad. H.C. 60.
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worship where no ceremonies were taking place at the

time.^

§ 303. A very important question may arise as to whether

a magistrate should invariably prohibit certain acts, merely
upon the ground that they may endanger public tranquillity.

There may be cases in which religious or political bigotry

'will render it certain that a disturbance will ensue upon
the exercise of certain rights, and yet it may be the duty
of the magistrate to support the parties who claim that

exercise in the face of all opposition. For instance, the

establishment of a Christian place of worship in a Brahmin's

village, and the attendance of native converts at Divine

worship, might be certain to produce a breach of the peace

;

and yet it would, I conceive, be the duty of the magistrate

to call out an armed force, if necessary, rather than to allow

unoffending persons to be intimidated out of their lawful

privileges. Accordingly, the right of the members of any
religious sect to build places of worship upon their own
property, however near to other places of worship of rival

sects, and to perform their worship, provided they do not

•cause material annoyance to their neighbours, has been
.recently recognized in the most unqualified manner by the

Indian courts.^ I imagine the true rule to be, that where
•tlie exercise of a right is a mere luxury, the temporary
denial of which would not practically interfere with a man's
general rights as a subject, he may fairly be forbidden to

• enforce his rights at the risk of public disturbance. But
where the right is one of a substantial nature, which enters

into the daily usages of life, there the magistrate is bound to

support the subject against illegal opposition. Tranquillity

ought not to be maintained by a sacrifice of liberty. For
instance, 1 conceive the magistrate ought, at all hazard, to

support every sect in the practice of their religious rites in

such places as are set apart for them. This is a substantial

right
;
but if they wish to parade about the streets with the

symbols of their faith, this is a mere luxury, and may fitly

be refused if it is likely to be attended with a disturbance.

This was the ground of the recent rulings in the case of the
•Salvation Army in Bombay.® In a case before the Sudder

1 Muthidlu Y. Bapun, 2 Mad. 140; Partliasaradl v. Chmna Krishna.
. 5 Mad. 304 ;

Suudram Chetty v. Reg,^ 6 Mad. 203.
2 Seshayyangar v. Seshayyangar^ 2 Mad. 143 ;

Madary v. Qoburdhon.
.7 Cal. 694; Parthasaradi v. Chinna Krishna, 5 Mad. 304.

^ Beg. v. Tucker, 7 Bom. 42.
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Court of Madras/ the right of a certain low caste in

Tinnivelly to carry their corpses to burial along the public

road, there being admittedly no other road, was successfully

maintained. In a similar case from the same district, the

magistrate made an order, under s. 532 of the Act of 1872,

corresponding to s. 147 of the present Criminal Procedure

Code, by which he prohibited the weavers from carrying

corpses through a public street inhabited by Mohammedans,
who had offered a violent resistance on a previous occasion.

The order was set aside as illegal. The Court said that

except where danger to public health was occasioned, the

conveyance of corpses along a highway is not an unlawful

use of a highway. When the conveyance of corpses by a
particular highway is unnecessary and repugnant to the

feelings of the inhabitants, a magistrate may properly

exercise his influence to induce the persons concerned to

abandon that route.‘-^ The Court did not suggest that if

they insisted upon their right they should be compelled to

give it up, in order to avert an illegal riot. It is evident

that in all these cases half the opposition would die away
when it was known that Government was not enlisted in its

favour. Nothing fosters caste prejudice like magisterial

countenance.

§ 304. In order to establish disobedience to an order, it

is essential to prove the existence of the order, and this fact

can neither be assumed nor inferred. If legal evidence of it

is wanting, the charge must fail.® Further, the order must
be such as the accused ought to have I'elt himself bound to

obey. ^‘The order ought to contain a clear statement of

the facts, which the magistrate, in the exercise of his

judicial discretion, considers to constitute the material facts

of the case, and upon the footing of which he has made the

order. It is only fair to the party against whom the order

is passed, that he should be made to know distinctly the

grounds upon which the magistrate has acted, in order that

he may be better guided to a conclusion as to whether the

order is one which he is bound to obey, or whether he can
safely resist it either under the Penal Procedure, which is

laid down by s. 188 of the Penal Code, or by showing cause
under the provisions of s. 308 and the following section (of

the Crim. P.C. of 1801, s. 135 of the Act of 1882). But

^ F.M.P. 57 of 1959. * Re Na/raya/na, 7 Mad. 49.

;
^ Be Dwarick Mueer, 18 Butb. Cr. 80.
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whether an order would be bad or not, when it did not

contain a statement of the material facts in the way I have
indicated, I still think that at least the record whicn is sent

up to this court, when the validity of the magistrate’s order is

put in question, should disclose all the facts upon which the

magistrate acted, and upon which he relied for the justifica-

tion of his order. ... 1 think we ought not to maintain

orders of this kind in force, unless we see that the facts of

the case as exhibited in the record justify them in law.” ^

Further, the order must show on its face that it applies to

the accused, either as an individual or as a member of the

class to whi(‘h it is addressed. In a case where one Gobinda
Chander Sahu had established a new lidt on his land in the

neighbourhood of an old one, from which public disturbance

was apprehended, the magistrate issued an order which,

after reciting the facts, ended as follows: “It is hereby

ordered that the said Gobinda Chander Sahu and all other

persons abstain from holding such hat, or any hat whatever,

near or within the hat at Krishnagange on any Tuesday or

Saturday.” Tlie accused was a trader who came to a hat

which was held in violation of the order to sell his'wares.

He was convicted under s. 188. The Court held that the

conviction was bad. They said of the order, “ It is almost
impossible to read the words as including the conduct of

people who do not hold the hat as owners and managers,
but who frequent it as buyers or sellers. But if we are

wrong in this interpretation of the words, at any rate it is

dear that the order, looking at it in the most favourable

light for the prosecution, is ambiguous, and does not clearly

and unmistakably prohibit traders from buying and selling

at the AaL” ^ Lastly, it must be established that the order
came to the knowledge of the accused before he did the act
complained of. In case of orders made under ss. 133 or 144
of the Crim. P.C., a particular mode of service or proclama-
tion is provided by s. 134. . A conviction under s. 188 was,
however, held to be valid, although the directions of the
Crim. P.C., s. 134, had not been observed. Wilson, J., said

:

“ I think we may fairly say that the terms of s. 134 and the
notification in the Gazette are directory, and ought to be
iollovved, and that it is m irregularity when they are not

;

^
Per Phear, J., re Harimohun Mah, 1 B.L.R. A. Or., p. 23; re

'KisJioree Mohun, 19 Sutli. Or. 10; Oohind CMnder v. Ahdool Sayad, 6
Cal. 835 ;

Kali Kristo v. (lolam Ali, 7 Cal. 46.
2 Parhutty Chamn v. Beg,, 16 Cal. 9.
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but it does not follow that the order is a nullity in con-
sequence, and I think that when the order has been duly
made and promulgated, although not'strictly in accordance
with the terms of the law, and has been brought to the-

actual knowledge of the person sought to be affected by it,,

that is sufficient to bring the case under s. 188 of the Indian
Penal Code”i

§ 805. Disobedience to a lawful order is not an offence-

under 8. 188, unless such disobedience causes, or tends to

cause, some of the specific consequences stated in that

section. It applies to orders made by public functionaries-

for public purposes, and not to an order made in a civil suit

between party and party. The proper remedy for dis-

obedience to an injunction of the court is committal for

contempt of court.^ Accordingly, convictions under s. 188
were set aside where the accused disobeyed an order issued

by a Collector, forbidding him to cultivate land in the bed
of a tank.® And so, where a magistrate issued an order

directing persons in possession of arms to take out licences

under, s. 26^ of Act XXXI. of 1860, a conviction under
8. 188 for being found in possession of arms without a licence

was quashed. What the defendants were carrying arms for

was the lawful purpose of destroying game, and there was
not the slightest indication to show that, in so doing, they
would cause, or were in the least likely to cause, injury or
annoyance to any person,^ Where, however, the statutory

consequences have followed, or might have followed, from
the disobedience, it is no answer that the defendant neither

intended nor coDten){)lated them (s. 188, Explanation)..

The offence consists in disobedience. The element of
intention is immaterial.

Where increased punishment is inflicted under the last

clause of s. 188, the finding must state facts to show that
the case contains elements of aggravation which would,
warrant the punishment.® •

' Farlrntty Charan v. Iteg., 16 Cal. 9 ;
Sochan v. EUioi, 5 Suth. Cr. 4..

® Be Cliandrakanta Be, o Oal. 445.
® 4 Mad. H.C. Bulings vi. ; 8.C. Weir, 86 [57].
^ Beg. T. Nandkumar Bote, 3 B.L.B., Appz. 149.
* Bey. T. Batanrav, 3 Bom. H.C. C.C. 82.
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CHAPTER VIL
»

OFFENCES AGAINST PUBLIC JUSTICE.

First. False Evidence.
I. Giving False Evidence, §§ 306—318.

II. Fabricating False Evidence, §§ 319—324.
III. Evidence in Judicial Proceeding, §§ 325—328.

IV. Proof of False Statement, §§ 329—332.

V. Using False Evidence, §§ 3^, 334.
VI. False Statement to Public Servant, § 335.

VII. Causing Disappearance of Evidence, or giving False Informa-
tion, §§ 336—338.

Second. Fraudulent Transfer and Suits.

L What Transfers are Fraudulent, §§ 339—345.
II. Fraudulent Preference, §§ 346—351.

III. Other Frauds on Creditors, § 352.
Third. False Information to Public Servant, §§ 353—356, 363.
Fourth. False Charges, §§ 357—362.

§ 306. False Evidence.—^In order to constitute the offence
of givinfj false evidence, it is necessary (1) that the statement
should have been made under circumstances which raise it

from a mere assertion or a promise, into what can be
described as evidence

; (2) that it should be false
;
and (3)

that its falsity should be known to the person making it.

No promise or undertaking, however formal, or however
important it may be as evidence, in the ordinary acceptation
of the word, comes within the meaning of the term as used
in 8. 191. It must be a statement made in reference to some
matter as to which the defendant is legally bound on an oath,
or by some express provision of law to state the truth

; or it

must be a declaration which he is bound by law to make
(s. 191); or it must be contained in a legal certificate

(s. 197) ; or in a declaration wliich is by law receivable as
evidence (s. 199).

§ 307. The first head includes all testimony given by a
witness in court. As to this, the only questions that can arise
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are, whether the testimony w'as given on oath, and whether
the witness was legally bound by the oath. An oath is defined

by the Code^ as including solemn affirmation substituted

by law for an oath, and any declaration required or autho-
rized by law to be made before a public servant, or to be
used for the purpose of proof, whether in a court of justice

or not.” By Act X. of 1873, s. 6, it is provided that where
the witness is a Hindu or Mohammedan, or has an objection

to taking an oath, he shall, instead of making an oath,

make an affirmation. In every other case he shall make an
oath. Section 13 enacts that ‘‘No omission to take any
oath or make any affirmation, no substitution of any one
for any other of them, and no irregularity whatever in the
form in which any one of them is administered, shall invali-

date any proceeding, or render inadmissible any evidence

whatever, in or in respect of which such omission, substi-

tution or irregularity took place, or shall aifect the obli-

gation of a witness to state the truth.” By s. 14, “ Every
person giving evidence on any subject before any person

hereby authorized to administer oaths and affirmations, shall

be bound to state the truth on such subject.” By the

Indian Evidence Act, s. 114, cl. (c), the Court may presume
that judicial and official acts have been regularly performed.

The result of these provisions is, that the legal obligation

to tell the truth attaches to a witness, bv the mere fact that

he gives testimony as such in a court where he could legally

be put on oatli, whether in fact he has been sworn or not,

and whether the oath has been administered in a binding
form or not. Accordingly, in a case where the defendant
was charged under s. 193, and no evidence was forthcoming
that he had been actually affirmed before giving evidence,

the Court, independently of the presumption that he had
been affirmed, said :

“ It seems clear tliat the offence of

giving false evidence may be committed, although the

person giving evidence has been neither sworn nor affirmed.” ^

This ruling has been applied to cases where the omission

to administer an oath or affirmation was intentional and not
merely accidental. For instance, the evidence of a child

has been held admissible where the judge considered that,

although it was incapable of understanding the nature of
an oath or solemn affirmation, it was capable of under-
standing the questions put, and returning rational answers

^ Section .51 ; see also Indian Oaths Act, X. of 1873, s. 15,
^ Gohind Chandra v. Jieg,, 19 Cal. 355.
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to them, and therefore recorded and acted on its state-

ment, without oath or affirmation.^ In all such cases, of

course, it is assumed that the statements made are offered

as evidence by the person who makes them, and are accepted

^ such by the tribunal which records them. For instance,

if a judge, wishing to inform his mind upon any point, were
to call upon some one who was present in court, and to put
questions to him, without oath or affirmation, it would be
fairly open ^ to such a person, if he were indicted under
8. 193, to say that he never considered that he was a witness

at all, or that his answers were to be treated as evidence in

the cause. Supposing this to be made out, it seems to me
that it would be a sufficient defence. In short, under s. 13
of Act X. of 1873, the administering or omission to ad-

minister an oath or affirmation may be very material as

showing that certain answers were or were not treated as

evidence, but would be immaterial as rendering what really

was intended to be evidence inadmissible, or as diminishing
the responsibility of the person who gave it.

§ 308. A witness must not only be bound, but he must
be legally bound by an oath ; that is, he must have made
his statement before an authority legally competent to

record a statement on oath. It seemeth clear that no oath
whatsoever taken before persons acting merely in a private

capacity, or before those who take upon them to administer

oaths of a public nature, without legal authority for their

doing so, or before those who are legally autnorized to

administer some kinds of oaths, but not those which happen
to be taken before them, or even before those who take
upon them to administer justice by virtue of an authority

eeemingly colourable, but in truth unwarranted and merely
void, can ever amount to perjuries in the eye of the law,

because they are of no manner of force, but are altogether

idle.'’^ Accordingly, where an appeal was made under

^ Evidence Act, s. 118 ;
Heg, v. Sewa Bhogta, 14 B.L.K. 294 ; S.C. 23

Suth. Cr. 12 ;
folld. Bea. v. Sham, 16 Bom. 369 ;

contra pei* Mahmood, J.,

Beg, V. Maru, 10 All. 207, which decision was approved in Beg, v. Lai
Sakai, 11 All. 183, to the extent of holding that a judge who considers
a witness competent to depose has no option but to administer to him
either an oath or affirmation. Even before Act X. of 1873, 1 have
frequently seen the judges of the High Court, at the Criminal Sessions
in Madras, receive the evidence of a little child, after directing it

simply to be told to tell the truth. My own experience is that such
evidence is generally much more to be relied on than that of more
mature witnesses.

5* 1 Hawk. P.C. 431.
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s. 72 of the Registration Act III. of 1877 against the refusal

of the sab-registrar to register a document, and the registrar

directed the deputy magistrate to make an inquiry into the

case, and the accused made a statement before him on oath
which was alleged to be false, it was held that the deputy
magistrate had no jurisdiction to make the inquiry, and tliat

no conviction could be supported, either under s. 82 of the

Registration Act, or under s. 193 of the I.P.C.^

Otlier instances of unauthorized inquiries, in which oaths-

were administered without jurisdiction, and held insufficient

to support convictions for false evidence, will be found
below.^ Nor is a person punishable for giving a false oath,,

where the court had power to make an inquiry, but had no
power to put the person upon oath.® As, for instance, wliere

a pardon was illegally tendered to an offender, who was
then examined upon oath.^ Where a judge, without any
authority, altered the title of a cause, so as to change it

into another cause, which had never been legally instituted,

and after such change the prisoner was sworn and gave lalse

evidence, it was held that the conviction was bad. Cock-
burn, C.J., said: ‘‘I think that the alleged perjury was
committed on the hearing of a cause which had no existence,,

and in which the judge had no jurisdiction.’’® An oath

taken in the trial of a cause which the court had no
jurisdiction to hear—as, for instance, in a Small Cause Court,^

for the possession of land—is not criminally punishable.® It

must, however, be remembered that, wnere jurisdiction

depends upon the existence of certain facts, such as value,

or situation of property, that a ship is of a particular class,

or that a man is of a particular nation, and where the charge,

on its face, brings itself within the jurisdiction, the court ia

bound to commence the inquiry, and in doing so acts

within its jurisdiction. If it comes to the conclusion that

the facts necessary to give it jurisdiction do not exist, it

will dismiss the suit or the charge, but the proceedings will

not be null and void db initio. If it comes to a wrong
conclusion, its decision, if appealable, may be set aside, and

1 Mddhiha Mohun v. Lai Mohun^ 20 Cal. 719.
- Heg, V. Jibhai Vaja, 11 Bom. H.C. 11 ;

Huhba Chetti v. Iteff., C Mad.
252 ;

liey. v. Chaitrarjif 6 All. 103 ; re Iswar Chundet* GuhOy 14 Cal. 659
~

py. V. Dala Jiva, 10 Bom. 190.
Kotha Hubha v. liey., 6 Mad. 252 ;

Iteg. v. Suhhayya, 12 Mad. 451.
^ lleg, v. Dala Jiva, 10 Bom. 190.
Meg. V. Mearce, 32 L.J. M.C. 75 ; S.C. 3 B. & S. 531.

‘‘ Buxton V. Gonch, 3 Salk. 269.
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the Appellate Court will pronounce the decision which it

ought to have pronouncecL If a court has jurisdiction to*

commence a case, it has jurisdiction to go wrong in it.

‘‘The question of jurisdiction does not depend on the truth
or falsehood of the charge (or allegations in the plaint),

but upon its nature
; it is determinable at the commence-

ment, not at the conclusion of the inquiry.” ^ Nor is it any
objection to the jurisdiction of a criminal court that the

warrant has been illegally issued. In such a case, it was
argued that a witness could not be convicted of perjury.

Lopes, J., said :
“ Whether S. was summoned, brought by

warrant, came voluntarily, was brought by force, or under
an illegal warrant, was immaterial. Being before the

justices, however brought there, the justices, if they had
jurisdiction in respect of time and place over the offence,

were competent to entertain the charge, and being so

competent, a false oath wilfully taken would be perjury.”^

§ 309. A magistrate who records a statement under s. 164
of the Grim. P.O., has authority to take it on oath, and the

statement is evidence within s. 191 of this Code.® A. police

oflScer who makes an investigation under Chapter XiV. of

the Crim. P.C., may examine orally any person acquainted

with the facts of the case. He cannot administer an oath,

but as s. 161 requires the person interrogated to answer
truly all questions put to him by such officer, the statements

made in reply are evidence within s. 191.^ The same
principle applies to statements which are not in the nature

of depositions. The plaint and written statements in a civil

suit must be verified as true,^ and come within s. 191 of

this Code, as being statements which are required by law
to be true.® The numerous statutory declarations which
persons are required by law to make, for purposes of

^ Fer Lord Denman, C.J., Beg, v. Bolton, 1 Q.B. 66, pp. 73, 74.

Reg. v. Hughes, 4 Q.B.D. 614, p. 622.
^ Beg. V. Khajdbhoy, 16 Mad. 421. So as to a statement made

before a police patel under Bombay Act VIII. of 1867, s. 13, Beg, v.

.

Johusapa, 4 Bom. 479.
* Nathu Bheikh v. Beg., 10 Cal. 405 ; Beg, v. Farshram Bay Singh, 8

Bom. 216. If the prosecution fail to prove that the inquiry was one
conducted under chap, xiv., or that the statement was in answer to
questions put by the police ofiBcer, there can be no conviction. A
statement volunteered to a police officer does not come within s. 191
(Beg. V. Baikanta Bauri, 16 Cal. 349).

6 Civ. P.C. 1882, ss. 52, 115.
® Beg, V. Mehrhan, 6 All. 626.
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customs, taxation, assessment, and the like, will also be
<;riminal if false. On the other hand, the mere fact that a
document is verified does not bring it' within the terms of

s, 191, unless it is required by law to be verified, or unless

it is a statement whi(‘Ji the person making it is required to

make. Accordingly, false statements made in an application

for rehearing of an ex parte decree under a 209 of Act VII.

of 1859,^ or for a new trial in a Small Cause Court under
s. 21 of the Small Cause Court Act, XT. of 1865,^ were held

not to be criminally punishable. The statements were
voluntary statements of the case, which the applicant was
prepared to prove. They need not have been verified, and
derived no additional weight from the fact that they were so.

§ 310. Under s. 197 it is necessary to show that the

statement made was contained in a certificate, which was

required by law to be given or signed, or relating to any
fact of which the certificate is by law admissible in evi-

dence. All documents of which certified copies are directed

to be given, come under the first head, whether the copy
when so given is primary or only secondary evidence of the

original.® Section 60 of the Registration Act of 1877,

which provides that a certified copy of a registered docu-

ment shall be evidence that the facts stated to have occurred

at the time of registration really did occur, is an illustration

of the second head.

§ 311. Under s. 199 the statement must be contained in

a declaration which any court of justice, or any public

servant or other person, is bound or authorized by law to

receive as evidence of any fact. The section is not satisfied

by the fact that a person has made a statement which could
afterwards be used in evidence against himself. Tliis would
be true of everything that a man says or writes.^ Nor by
the fact that he has made application to a court to take
certain steps

;
and that this application contains statements

which are false, unless the statement is in itself evidence,

upon which the court is authorized to act without anything
further.® The declaration must itself, if believed, furnish

^ IU(j. V. Kartich Chander^ 9 Suth. Cr. 58.

Reg, V. Haran Mandal, 2 B.L.R. A. Cr. 1 ;
S.C. 10 Suth. Cr. 31.

** See Indian Evidence Act, ss. 65, 76—78 ; Registration Act, III. of
1877, s. 57.

^ See per Phear, J., 2 B.L.B. A. Cr., p. 5 ; Chandi Pershad v. Ahdur
Rahrmn, 22 Cal. 131, p. 137.

^ Reg. V. Rapaji Dayaram^ 10 Bom. 288, p. 298 ;
re hwar Chunder

Guho, 14 Cal. &3.
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the court, or the oflScer before whom it is made, with a
suflBcient warrant to do the act which the declarant desires

or assists in bringing about. Such, for instance, are the

statements made under ss. 35 and 58 of the Registration
Act, III. of 1877, or under the Marriage Acts, III, of 1872,.

8. 21 ; IL of 1891, s, 66.

§ 312. Falsity of Evidence.—The statement must be
false

;
that is, what the witness or declarant says about it

must be false, and it makes no difference that the fact

really took place as he asserts it did. For instance, nothing
is more common in India than to produce half a dozen
witnesses to prove that a particular document was signed,,

or a particular payment was made, in their presence. Very
often the document was really signed, or the payment wae
really made, but they were not there, and knew nothing
about it. This is false evidence. When a judgment-
creditor presented an application for execution, which by
6. 235 of tlie Civ. P.C, he was bound to verify, and in which
he alleged as due to him the whole amount of the judgment
debt, without stating, as he was bound to do, the terms of

an adjustment made with the judgment-debtor, and a pay-
ment received under that adjustment, it was held that he
had given false evidence in a stage of a judicial proceeding,

and was punishable under s. 193.^

§ 313. Guilty Knowledge.—The statement must not
only be false, but it must be false to the knowledge of the
person making it. That is, he must either know or believe
it to be false, or he must not believe it to be true. As
regards the material facts of the case, there can generally
be little doubt that if the evidence is false, the witness must
have known it to be so. A man who deposes to the lact of
an adoption or marriage which never took place, must intend
to tell a lie. On the other, where a man swears that he
saw A B commit a burglary, he may be deliberately im-
puting to A B a crime which was, to his knowledge, com-
mitted by X or an unknown person, or he may have honestly
mistaken A B for the criminal. Again, there are subjects
on which a statement can only amount to an expression of
opinion. A man who swears that a horse was sound when
he was sold

;
that a man was not suffering from consump-

tion when he effected a life insurance
; that a testator was

capable of making a will at the time of its execution, ia.

1 Beg, V. Bapaji Dayaram, 10 Bom. 288, p. 298.
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expressing a belief founded on a variety of circumstances

present to his mind at the time he formed the belief. The
circumstances may still be present to his mind, or they may
have vanished, leaving merely the strong recollection that

they had led him to a state of belief, which he has no doubt
was well founded at the time. Provided he states his belief

Jionestly, his evidence is true, although he cannot state the

grounds for it, or although his reasons were erroneous, or

.his conclusion unsound (s. 191, Explanation 2). Where a

statement involves a mixed question of law and fact, a man
who is honestly mistaken in the law, and answers accord-

ingly, is not criminally liable, on the principle that ignor-

ance of law is no excuse. For instance, a man who honestly

states that there is no legal impediment to a proposed

marriage, has not given false evidence because he is about

to marry his deceased wife’s sister, and such a marriage is

forbidden by law, if he is not aware that it is forbidden.^

§ 314. A very common instance of evidence which is

false, merely because it is not believed to be true, arises

from the inveterate habit among native witnesses of always
.answering with the greatest minuteness to details, which
they probably never observed, and would certainly have
forgotten. Statements of this sort are constantly made by
witnesses, whose evidence in the main is truthful, to show
•the accuracy of their memory, or to strengthen the belief

that they are talking of things which they really saw. It

is a common mistake to disbelieve a native witness because

he embellishes his facts with a fringe of fiction. A European
witness who did the same would probably be absolutely

unworthy of credit. It is an equally common mistake to

attribute weight to discrepancies in testimony. They
generally amount to little more than this, that witnesses

who agree in what they really saw, vary in what it occurs

to them to invent under the pressure of cross-examination.

§ 315. Contradictory Depositions.—^The necessity of proving
that any particular statement, which was charged as being
false evidence, was false to the knowledge of the party
making it, raised a considerable difiBculty, where a defen-
dant had made two statements so contradictory that one or
other of them must be false. It might be difficult or
impossible to prove which of the two was false

;
and if the

j)rosecution selected one of the two as being false, the tribunal

1 Tffi/i V. Robinson^ 16 All. 212.
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which tried the case mi^t think it w^as true, and acquit the

prisoner. In Madras, Keg. III. of 1826 authorized the

prosecution to prove tlie two contradictory statements, which
was suflScient to secure a conviction, if the judge was of

•opinion that in one or other of them the defendant must
have been telling a wilful untruth. A similar practice,

founded apparently upon a futwah delivered in 1831, sprang
up in Bengal.^ The original draft of the Penal Code
contained nothing bearing upon the subject, but the Indian

Law Commissioners, in their second Report of 1847, s. 154,

p. 387, expressed a strong opinion that the mere fact that a
person had in any stage of a judicial proceeding given a
statement on oath which directly and positively contradicted

another statement similarly given, should render him liable

to punishment. The Penal Code and the Crim. P.C. of

1861, which came into force on the same day, contained

provisions which w'ere apparently intended to carry out

this view.2 At first it was assumed that, even in the case

of contradictory statements, it was necessary to prove which
was false, and many conflicting decisions were recorded,

even after a contrary ruling had been given. Finally, it

was agreed by all the High Courts, that where the two
statements were so irreconcilable, that one or other must
necessarily be false, it was unnecessary to offer any evidence
to negative either assertion.^

§ 316. It is hardly necessary to remark, that the mere
•circumstance that the same man, at different times, made
•contradictory statements upon the same point, is by no
means conclusive proof of guilt. Either statement may
have been made under the influence of forgetfulness, or
misapprehension; or he may, when he made the second
statement, have discovered the falsity of what he had
believed to be true when he made the first statement. Still

less would it be safe to convict, when each statement merely
-conveys an expression of opinion: for instance, as to the

1 Per Duthoit, J., 7 All., p. 52.
2 Penal Code, s. 72 ; Crim. P.C., Act XXV. of 1861, ss. 242, 381, 382.
3 This was so decided upon the Crim. P.C. of 1861 by a Full Bench of

the Calcutta High Court, in Reg, v. MU Zameraii, 6 Suth. Cr. 65 ; S.C.

B.L.K., Sup. Vol., 521, and by the Madras High Com*t in the case of
Ralany (Jhetty^ 4 Mad. H.C. 51 ;

upon the Crim. P.C. of 1872 by a Full
Bench of the Calcutta High Court, Reg, y. Mahomed Hurmyoon, 13
J3.L.B. 324 ;

S.C. 21 Suth. Cr. 72 ; upon the Crim. P.C. of 1882 by the
High Court of Allahabad, Reg, y. Gimlet, 7 All. 44, and by the Bombay
High Court, Reg, y. Ramji Sajdbarao, 10 Bom. 124
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identification of property, or the similarity of handwriting.

The statements must relate to matters so necessarily within

the knowledge of the party on both occasions, that one or

other statement must have been known to be false when it

was made. For instance, if a . man were at one time to

swear that he had been beaten and robbed, and at another

time were to swear he had neither been beaten nor robbed,,

either assertion may be true, but he must have known one
or other to be untrue. In charges founded upon supposed

contradictory statements, every presumption in favour of

the possible reconciliation of the statements must be made.^

§ 317. It will be observed that the form of charge given

for such cases,^ though it comes under the list of charges

with two or more heads, differs from all the other forms in

the same list in this respect : they charge the same trans-

action as possibly constituting one or other of different

offences. It charges two transactions, either of which may
be innocent, as establishing that by means of one or other

of them, it is immaterial which, he has committed the

single offence charged. The course allowed by the law
was adopted of framing a charge containing two contra-

dictory statements of such a nature that the two, when
taken in combination, disclosed the specific oflfence of inten-

tionally giving false evidence.*'® Accordingly, it has been
held in Bombay that each of the statements relied on must
be suflScient to constitute the offence charged. A charge
alleged a false statement made to a public officer, and a
contradictory statement on oath made to a magistrate, and
alleged that by virtue of such statements he had committed
an offence punishable under s. 182 or 198. It was held
that if it was intended to charge two offences in the alterna-

tive, the charge was bad as not being framed in accordance
with 8. 233 of the Grim. P.C., 1882. But if the charge
was to be taken as framed under Sched. v., xxviii. (ii.) 4,.

then there could be no conviction, as a I'alse statement under
s. 182 could not constitute an offence under s. 193, or vice

versa, Wedderburn, J., said : **He cannot successfully be
charged under s. 193 of the Indian Penal Code, because he

^ Beg.Y, Bidu JVb8%&,13B.L.B. 325 ; Beg, v. Norml^ 4 B.L.B. A. Cr.
9, 12 ; S.C. 12 Suth. Cr. 69 ; Beg, v. Ohtdeif 7 All. 44 ; Nathu Sheikki
V. Beg,, 10 Cal. 405 ; Beg, v. Bamji Sajaharao, 10 Bom. 124.

2 Crim. P.C. 1882, Sched. v., Form xxviii. (ii.) 4.

Per Morris, J., 13 B.L.B., at p. 335; S.C. 21 Suth, Cr., at p. 75.
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only gave one deposition in which there are no discrepan-

cies ; and^ similarly, he cannot be charged under s. 182,

for he only once gave information to a public servant.” ^

Nor can separate charges be framed for each offence, for

unless there is evidence as to the falsity of either statement,

both must fail.^ It certainly seems to me that this mode of

charging two contradictory statements, made at different

times, as making out a single offence, does not come within

the terms of s. 72 of the Penal Code. It would be impos-
sible under that section to charge two different acts of

housebreaking on different nights, and to conclude that by
means of one or other of them the accused committed an
offence under s. 456. The whole procedure seems to rest on
the fact, that the particular form which authorizes such a
mode of charge is contained in the schedule to the Grim.
P.C., and is sanctioned by s. 554.

§ 318. Where it is intended to support a charge of false

evidence, by proving contradictory depositions given before
different tribunals, the proper sanction must be obtained
for a prosecution on each branch of the alternative.® • And
similarly, there must be a sufficient committal to justify

an independent trial for each false statement.^

§ 319. Fabricating False Evidence.—The offence of fabri-

cating false evidence under s. 192 involves three elements:

(1) the causing the existence of any circumstance, or
making any false entry, or any document containing a false

statement; (2) with the intention that it may appear in
evidence in a judicial proceeding, or a proceeding taken by
law before a public servant as such, or before an arbitrator

;

(3) in order to cause any person whose duty it is in such
proceeding to form an opinion upon the evidence, to arrive
at an erroneous opinion on any point material to the result
of such proceeding.

A person who put stolen goods in a man’s box, with a
view to bringing a false charge of theft against him or
who altered the position of a Government boundary stone,

1 Beg, Y. Bamji Sajabarao, 10 Bom. 124, at p. 129; Beg. v. Bharma.
11 Bom. 702.

2 Beg. Y. Muga]p^^ F.B. 18 Bom. 377.
3 In re Balaji Setaram, 11 Bom. H.C. 34.
* So held with reference to Act XXV. of 1861, a 172. See Grim.

P.C. 1882, ss. 477, 478 ; Beg. y. Mati Khowa, 3 RL.a A. Or. 36- S.C.
12 Suth. Or. 31 ;

Beg. y. Norml, 4 B.L.R.A. Or. 9 ; S.C. 12 Suth. Or. 69i
* Beg. Y. Soonder Putnaihy 3 Suth. Or. 69.

2 L
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with a view to proceedings affecting the limits of his land
\

or who changed the contents of a, bag of samples^ which wad

to be produced in a suit on a warranty,^ would be causing

a circumstance to exist within the meaning of s. 192. The
insertion in an account-book, which is admissible evidence

under the Evidence Act, s. 34, that money had been re-

ceived or paid
;
or the entry in a revenue record that a

particular person was in possession of land, or had paid

revenue in respect of it, would be similarly punishable.

Anything
_
is a false statement which embodies a fact

capable of being used in evidence; and anything under

s. 29 is a document upon which such matter is capable of

being visibly expressed. A claimant, in a pedigree case,

who substituted for a genuine tombstone a false one, which
contained an untrue statement as to a marriage, a birth,

the date of a death, or the like, would also be making a

document containing a false statement. Where a person

at the instigation of the defendant applied to a stamp vendor
for a stamp, giving his name as Chatter Singh, and thereby

procured the usual endorsement to be made on the stamp,

showing a sale to Chatter Singh, in order to use it in sub-

sequent proceedings against him ; it was held that the
defendant had thereby fabricated false evidence.^

§ 320. The intention must be that the thing so fabricated

should be used as evidence, and this intention must have
existed at the time of the fabrication.® It must therefore

be something capable of being so used. False statements

contained in mere applications to a court or public officer,

which are not in themselves evidence of the facts they
assert, do not come within this section.^ A police oflScer

suppressed certain reports, and then made an entry in his

diary that he had forwarded them, no doubt with the

intention of producing the entry as evidence in his own
behalf if any charge was brought against him. It was held
that this was not an offence within s. 192, as the entry,

though admissible against him, could not have been used
for him.® The entry might have been very much in his

favour in the event of a merely departmental inquiry, but

1 Mey, V. Verones (1891), 1 Q.B. 360.
- Itey. V. Mula, 2 All. 105.
^ Lakshmiji v. Beg,^ 7 Mad., at p. 290.
4 Meg. V. Kartich, 9 Suth. Cr. 58 ; Beg. v. Haran, 2 B.L.R. A. Or. 1

;

S.C. 10 Suth. Cr. 31.
^ Beg. V. Gauri Shanker^ 6 All. 42.
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this would not come within the section as "a proceeding

taken by law before a public servant.” It is not, however,

by any means clear that the defendant could not have
managed to get the Court to look at the entry as corrobo-

rative evidence, or as showing the course of proceedings in

his office, and, if received, it would have been very material.

A witness may be indicted for giving evidence that is false,

though, as a matter of law, it ought not to have been
sadmitted.^

§ 321. Where it is not the intention of the accused to use

the fabricated evidence in a judicial proceeding, the nature

of which is discussed hereafter (§§ 325—327), or before an
arbitrator, it must be intended to be used in a proceeding

taken by law before a public servant as such. Where the

lessee of a forest presented false accounts to a forest office

in order to defraud the Government, it was held that he had
not committed an oflfence within the meaning of s. 192.

The Court said :
“ It does not appear that the forest officer

was empowered by law to hold an investigation and take

•evidence in any matter at all. His functions seem to be
purely ministerial, and no proceedings, by way of inves-

tigation, being provided for and regulated by law, the

-statement laid before him, though false, would not be false

evidence fabricated so as to expose the fabricator to the

(penalties of s. 193.” ^

§ 322, Finally, the object of the fabrication must be to

cause any person—whether judge, juryman, or assessor

—

vwho had in the proceeding to form an opinion upon the
evidence, to entertain an erroneous opinion upon some point
.material to its result. Not, be it observed, upon the
-ultimate result, but upon some point material to the result.

For instance, suppose the issue to be decided was, whether
the defendant had paid a particular debt, which he had in
fact paid, and that, to strengthen his case, he inserted in

his books a false entry of the payment. The result would
be to induce the judge to come to a perfectly sound view on
the issue itself, viz. whether the payment had in fact been
made But he would have been led to an erroneous opinion
.as to a point material to the result, viz. whether the defen-
•dant’s books contained such an entry as might naturally be
looked for under the circumstances. Where a person who

^ lieg, V. Gibbons, 31 L.J. M.O. 98 ; S.C. L. & C. 109,
^ Beg, V. Bamajirav, 12 Bom. H.C. 1, at p. 6.
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wished to register a dooament altered its date, so that it

might appear to be presented in proper time, this was held
to be an offence within the section, as the object was to
induce a public servant to act differently from the way in

which he ought to act, in a proceeding talcen before him bv
law.^ On the other hand, where a Vakil filed in a civil

suit a Yakalutnamah, which contained a statement that it

was signed in the presence of the Adighari of the Amshom,
and purported to be signed by him

;
and it appeared that

the Yakalutnamah was really given by the client, but tnat

the attestation was falsely added by the Vakil, to make the
Vakalutnamah admissible according to the rules of practice

;

it was held that a conviction under s. 192 could no'i.

maintained. The Vakalutnamah was not evidenee,

case, and the error, if any, induced in the mind of

as to its genuineness or admissibility, could not
decision of the case.^

§ 323. The following facts appeared in a cas

Allahabad : The purchaser of land obtained

deed v^f sale in which the property was rightly

its boundaries, but its revenue number was wr^
as 10 instead of 272. Subsequent to registrati^^

altered the number from 10 to 272, and prod^^

so altered as evidence in a suit in which theu
sued him for this very land, claiming it as If

the number 272. The vendee established his

upon the alteration being discovered, he was indi

ss. 471 and 193. The High Court held that
could not be sustained under either section, inasmucli as"
there was no such fraud as was essential to constitute
forgery, nor any intention to cause any person to entertain
an erroneous opinion touching any point material to the
result of a proceeding, which was essential to make out an
offence under s. 193 or s. 196.® It was admitted that the
case would have been different, if the object of the alteration
were to make it appear that the property intended to be
conveyed by the sale-deed was otlier than that which it

actually did purport to convey. The Court, however, seems
to have been of opinion that, as the property was completely
identified by boundaries, the insertion of the number,,
whether right or wrong, was merely immaterial. On the

* JReg, V. Mir Ekrar^ 6 Cal. 482.
In re Keilamm Pvtterf 6 Mad. H.C. 373.
Empress v. Fatek, 6 Ail. 217.
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other hand, it is obvious that considerable doubt would
have been thrown upon the title, if the title-deed professed,

upon its face, to refer to a different piece of land, and that

it was very material to the result of the proceeding to alter

the number so as to remove this doubt. Supposing it

shown that the number was altered in order to improve the

title-deed as evidence in the event of proceedings com-
mence^,, or contemplated as likely, it seems to me, with

great '?ct, that a conviction under s. 193 or s. 196 would
have beet*^ correct. If the alteration was merely made so

as to remove what might be a blot upon the title in case of

a future mortgage or sale, then, I think, no offence would
have been committed. The date at which the alteration

was made does not appear in the case.

§ 324. It is not necessary, in a charge, based upon s. 1 92,

to show that any actual use has been made of the evidence

so fabricated. The mere fabrication is punishable under

s. 193. The use of the fabricated article is punishable

under s. 196.

It will be remarked that the same element of materiality,

whicli is essential to the offence defined by s. 192, is also

introduced into the subsequent sections (197—200). On the
other hand, the offence of giving false evidence, as defined

by s. 191, is made to consist in giving any false statement,

.and nothing is said as to its being a statement material to

j
:4;he point. ‘ The omission is evidently intentional, since in

5the original draft (s. 188) the words ‘touching any point

^material to the result” were introduced. And so it has
been ruled, tliat the materiality of the subject-matter of the

statement is not a substantial part of the offence of giving
false evidence under ss. 191 and 199.^ Where, however, a
criminal indictment is based upon a false statement as to a
wholly immaterial fact, it will often be successfully con-
tended that the knowledge of its falsity, which is necessary
to secure conviction, has not been made out. Where a
party deliberately makes an untrue statement as to a very
material circumstance, to which his attention is likely to
have been directed, and when this false statement is for liis

own benefit, or for that of the person calling him, it may . be
.assumed that he knew he was deposing falsely. But no
such presumption can arise where the point was irrelevant,

^ Jieg, V. Atdrus, 1 Mad. H.C. 38; Heg. v. FarhiUy^ 6 Suth. Cr. 84;
Iteg, V. Shih Prosadf 19 Suth. Cr. 69.
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and one upon which he might have answered either way,
with equal absence of result. In such a case a court would
seldom be justified in exercising the powers of committal
vested in it by the Crim. P.C., s. 195.

§ 325, Judicial Proceeding.— Under s. 193 the punish-

ment for giving or fabricating false evidence in any stage

of a judicial proceeding is heavier than when it is given in

any other case. The phrase is borrowed from English law,,

which made it one of the elements of perjury that the oath

had been taken in a judicial proceeding.^ Hawkins says

upon this :
** It seems to be clearly agreed that all such

fdse oaths as are taken before those who are in any ways
entrusted with the administration of public justice, in

relation to any matter before them in deoate, are properly

peijuries.” “ And it is said to be no way material, whether
such false oath be taken in the face of a Court, or by persons

authorized by it to examine a matter, the knowledge whereof
is necessary for the right determination of a cause

;
and

therefore, that a false oath before a sheriff, upon a writ of
inquiry of damages, is as much punishable as if it were
taken before the Court on trial of the cause.” In the

earliest case in which this question arose, Scotland, C.J.,.

in the course of argument, asked counsel to define a judicial

proceeding. The answer was, Any step which tlie Court
may take from the commencement of a suit to its termina-

tion.” This definition was accepted in the judgment as

correct. The Chief Justice said: ‘^It is nothing more nor
less than a step taken by the Court in the course of the

administration ofjustice, in connection with a case pending.”

The question there arose in a civil suit, in which all the

proceedings from first to last are under the control of a
single court. The definition would have to be extended to

meet the case of criminal proceedings, which are conducted
by a series of authorities oefore the court of trial. With
this view, a judicial proceeding might be defined as
“ any step in the lawful administration of justice, in which
evidence may be legally recorded for the decision of the
matter in issue in the case, or of any question necessary for

the decision or final disposal of such matter.” In the
Madras case above referred to, where it appeared that the*

^ Per Lord Mansfield, It. v. Aylett^ 1 T.R. 63.
^ 1 Hawk. P.C. 430.
3 Jieg. V. Venkatachellum Pillai, 2 Mad. H.C. 43, pp. 45, 56.
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bailiffs of a court, twelve in number, were constantly called

upon to give evidence as to the service of summonses in

tne different cases before the Court, and that it was the

practice to call them all up at the beginning of each day,

and to affirm them solemnly to give true evidence in all

the cases coming before the Court that day, and one of the

bailiffs at a later period of the day gave false evidence, it

was held that he was properly convicted under s. 193, the

affirmation being administered in ‘‘ a stage of a judicial

proceeding."' So false evidence given upon an application

for bail,^ or as to facts which had to be proved in order to

admit secondary evidence of a document,*^ would be simi-

larly punishable. If after a prisoner was convicted, evi-

dence was offered that he had been previously convicted,

in order to enhance the punishment under s. 75 of this Code,

that again would clearly be a stage of a judicial proceeding,

just as much as proceedings in execution in a civil suit.

So it was held that where a police-inspector was conducting
an inquiry into infractions of the salt laws, preliminary to

a proceeding before a court of justice, this was a stage of

a judicial proceeding.^ It would, however, be otherwise
where the inquiry was conducted for some purpose wholly
unconnected with the judicial proceedings. For instance,

where a magistrate received an anonymous letter, charging
some persons with murder, and took evidence, not for the
purpose of tracing the murder, but of ascertaining the author
of the letter, it was held that the inquiry was not a “ stage

of a judicial proceeding,” and that a conviction under s. 192
could not be sustained.^ And. similarly, where the object

of the inquiry was to discover the genuineness of the state-

ments made by the heir of a deceased person to the tele-

graph authorities, claiming money due to the deceased
;

®

or where the proceedings were wholly without jurisdiction.

Two prisoners were acquitted on a charge of murder. Pend-
ing an application by the Government for a new trial, the
police apprehended the accused, and brought them before

the magistrate, who, in order to prevent them from abscond-
ing, if the appeal should be decided against them, ordered

^ 1 Hawk. P.C. 430.
^ Beg. V. PUlipotts] 2 Den. C.C. 302 ; S.C. 21 L.J. M.C. 18.
^ Beg, V. Soonder Putnaik, 3 Suth. Or. 59. The report gives no

information as to the nature of the inquiry, or the authority under
which it was conducted.

^ Beg, V. Byhunt, 5 Suth. Or. 72.
^ Beg, y. Chaitram, 6 All. 103.
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them to be detained in custody. He had no power to

issue any such order. It was held not to be a judicial pro-

ceeding.^

§ 326. The Grim. P.C., s. 4 (d), defines a judicial pro-

ceeding as meaning “any proceeding, in the course of

which evidence is or may be legally taken.” This defi-

nition, however, is only applicable for the purposes of the

Procedure Code, and is not a definition of the term “judicial

proceeding ” in ss. 192 and 193 of the Penal Code. For

instance, statements made to a registrar of deeds, under

Act III. of 1877, to a police officer under the Crim. P.C.,

s. 161, to a magistrate under s. 1 54, if false, are punishable

as false evidence under the second clause of s. 193 (see ante^

§ 309), but not under the first. A registrar performs a

purely ministerial duty, and though it is necessary that he

shoulil ascertain certain facts as a preliminary, this does not

convert liis function into a judicial proceeding.‘'^ So state-

ments made under ss. 161, 164, though lawfully required,

ai*e not themselves evidence, either in the preliminary

inquiry, or the final trial ; and the investigation made in

either*case is not a judicial proceeding.^

§ 327. An inquiry under the Legal Practitioners’ Act,

XVIIL of 1879, is a judicial proceeding;^ and so is one

under the Coroners* Act, IV. of 1871, s. 8. The proceedings

of a coroner are in their nature regular criminal proceed-

ings, having a distinct result, and a result ujx)ii which, if it

affects any psrticular person at all, ulterior proceedings can

be taken against that person. There is nothing in common
between a coroner’s inquest and the inquiry into the cause

of the death of a person who has died in the custody of the

police, which is directed by tlie Crim. P.C., 8. 176, No
finding or report is required by the section, and if any

report is made by the magistrate, it is not a judicial pro-

ceeding.® Nor is an attachment of property by a magistrate

under s. 88 of the Crim. P.C. a judicial proceeding, as he is

not required to make any investigation.®

^ Reg, v. Gholam JsniaUy 1 All, 1.

Reg, V. Tulja^ 12 Bom. 36, p. 41.

Reg, V. JiTiuil, 11 Bom. 659 ;
Reg, v. Rharrm^ 11 Bom. 650.

* Subba Chetti v. Reg»^ 6 Mad. 252.

Re Troglokanath, 3 Cal. 742, p. 752, on the corresponding section

of Act X. of 1872, s. 135.
^ Reg, V. Sheodihalj 6 All. 487.
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§ 328. Several false statements in the same deposition

oniy amount to one offence. Testing it by the law of

evidence the whole deposition must be looked at, if desired,

and one part qualified by the other. The falsity of the

second statement was proper evidence on the first trial, but

there were not tw o offences.” ^

§ 329. Proof of False Statement.—Where the false state-

ment is contained in a document signed by or on behalf of

the accused, such as a verified statement, or affidavit, the

original document must be produced, and the signature

proved. A certified copy will not do, unless under circum-

stances which admit of secondary evidence. Even then the

mere production of a certified copy is insufficient. It only

proves that there was once on the record an original corre-

sponding with tlie copy. Further evidence will be necessary

to connect the defendant with the original, and to show
that he actually signed it, and knew its contents. Mere
signature is, in the case of an adult male, sufficient to bind
him in civil suits; but in a criminal case it would be
necessary to give at least primd facie evidence of actual

knowledge of the contents. This would especially b& so in

the case of legal documents, which are generally prepared
by a Vakil or Mukhtar, and signed on trust. Wnere the

•document avowedly comes from an agent, the strictest proof

would be necessary, not only that the agent was authorized
to sign that class of document, which again would be suffi-

'cient in civil suits
;
but that the contents of the particular

document were known to, and understood, and authorized
by, the principal. WJiere the agency is created by writing,

the production of the original Mukhtarnamah is indis-

pensable, if any reliance is to be placed upon the general
authority, as distinct from the special recognition of it in

the particular instance.

§ 3.30. Where the false evidence is given in a statement
or deposition, the actual evidence consists in the words the
man used, as he uttered them, not in the formal deposition,

if any, in which they are recorded. It is sufficient to prove
his words bv the oath of anv one who heard and can re-

member them. It is not necessary that the witness should
remember the whole statement, but he must remember
enough to be certain that there was nothing said to alter

or qualify what is remembered.^ Where a deposition has

> 6 Mad. H.C. Rulings 27.

JL v. llowlf'y, 1 Moo. C.C. Ill ; It* v. 3 Cr. P. 498.
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been taken down in writing, tbe proper mode of proof is to*

call the clerk who took it down, who will be able to swear
that he took it down correctly, and that it contains what
the witness said. If necessary,* he may use the deposition to*

refresh his memory as to what the witness actually said.^

Sometimes, however, what the witness said in one language
was interpreted to the clerk in another language, in which
he wrote the deposition. It will then be necessary to call

the interpreter, to prove that the words he gave to the
clerk correctly represented those used by the witness.

Where the document has been read over to the witness,

acknowledged by him as correct, and signed by him, this

should also be proved. In a case where the only evidence

offered for the purpose of satisfying the Court, that a
deposition taken in English represented a true translation

of the words which the accused person actually spoke in

Hindustani, was the memorandum at the foot of the depo-

sition signed by the magistrate in these words :
‘‘ The above

was read to the witness in Hindustani, which he understood,,

and by him acknowledged to be correct ;
” Phear, J., held

that, under s. 80 of the Evidence Act, the English deposi-

tion was probably evidence, upon which alone the jury could

lawfully act, of what the prisoner had said in Hindustani. At
the same time, he commented on its unsatisfactory character,,

and said it would have been only fair to the prisoner that the

person who took down in English what the prisoner had said

in Hindustani, should have been examined as a witness, that

the prisoner might have an opportunity of cross-examining
him.^ In another case, where exactly the same evidence
was given, Jackson, J., said: “The evidence as to th&
prisoner’s deposition before the Assistant Commissioner is,

in fact, no evidence at all.” ^ Where anything turns upon
the special words of the written deposition, such meagre
evidence, if technically admissible, is eminently unsatisfac-

tory. It must be remembered that such a deposition, when
taken in the narrative form, does not even profess to repeat
verbatim what the witness had said. It is a compound of
the question put in the words of the examining counsel,,

and of the answer in the words of the witness. The state-

ment as finally recorded is often the result of an animated
discussion between the clerk, the counsel and the judge, not

^
Ind. Evidence Act, s. 159. - Iterj, v. Gonotvn, 22 Buth. Cr. 2..

J{€(/. V. Mati Kho(ca, 3 B.L.R. A. Cr. 36; S.C. 12 Buth. Cr. 9. See
Jiey. V. Fatih' JtisiraSf 1 B.L.li. A. Cr. 13.
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as to what the witness said, but as to what he meant to say.

When the recorded evidence is read out to him, he soon

finds that lie can hardly recognize any of the language he
really used in what has been put down. His admission

that it is correct, if anything more than a matter of polite-

ness, is really only an admission that the story is itself

correct, though he could never have got it into those words.

§ 331, It is necessary to give sufficient proof, not only of

the words used and of their falsity, and of the defendant’s

knowledge that they were false, but also of the circum-

stances which raise mere lies into a criminal offence. These
circumstances have been already stated. The most impor-

tant is the competence of the person before whom the

evidence was taken. So much of the proceedings as show
the origin of the case, and that the officer had jurisdiction

to deal with it, must be put in. For instance, the plaint in

a civil suit, the proceedings on committal, and the charge
in a criminal case; the reference to arbitration, and the

civil proceedings, if any, which preceded the arbitration,

where the false evidence was given before an arbitrator.

Where the statement has been made on a police inquiry,

it must be shown how the inquiry was being made, and that
the statements were not volunteered, but in reply to

questions.^ Where any question as to materiality can arise,

it is necessary, and in all cases it is advisable, to produce the
plaint, written statements, issues, and judgments, so as to

show the bearing of the evidence, and what the witness
came to swear to.‘^ And, similarly, where it is alleged that
the evidence was given in a stage of a judicial proceeding,
all the proceedings ought to oe produced to enable the
Court to judge of their character.

§ 332. It is a long-established rule in England that a
conviction for perjury cannot be rested upon the uncor-
roborated evidence of a single witness. Either there must
be a second witness, or the testimony of the single witness
must be supported by some material fact tending to prove
the guilt of the accused. This rule was recognized by
Act II. of 1855, s. 28, which, after laying down that
except in cases of treason, the direct evidence of one

witness, who is entitled to full credit, shall be sufficient for

proof of any fact,” went on to enact that ‘‘ this provision

^ Beg. v. Baikunta Bauri, 16 Cal. 347.
^ Beg, v. Carr, 10 Cox, 564.
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shall not affect any rule or practice of any court that
requires corroborative evidence in support of tne testimony
of an accomplice, or of a single witness in the case of

perjury.” In 1866 it was decided by a Full Bench of the
Calcutta Court that this act was binding on the Mofussil
courts as well as on those created by Royal Charter, and it

was pointed out that the rule had been in force in the
Nizamut courts of Bengal before 1855.^ The Act of 1855
was repealed by the Indian Evidence Act, and s. 134 of the

latter Act declares that ‘^No particular number of witnesses

shall in any case be required for the proof of any fact.”

It is probable that cases seldom arise in which a charge
of giving false evidence w'ould be based upon the evidence

of a single witness without any circumstance of corrobora-

tion. In some cases such evidence might be completely
satisfactory. If a cooly swore that he saw the Commander-
in-Chief pick a pocket, the evidence of the latter, unless

some suspicion rested on his sanity, would be amply suflB-

cient to warrant a conviction. Where, however, two con-

tradictory statements, either of which might conceivably be
true, art sworn to by a single witness on each side, a civil

court would necessarily have to accept one statement and
reject the other. But a very different degree of belief is

required to arrive at a conviction of either witness for

perjury. The Court would probably follow the same course

that the Indian courts have adopted in the case of accom-
plices {postf § 737) ; they would treat the necessity for cor-

roboration, not as a rule of law^, but as a maxim of prudence,
founded on long judicial experience, and would advise the
jury, that where it was a mere case of oath against oath, it

would be unsafe to convict either witness, merely because
his story appeared less credible than that of the other.

§ 333. Using False Evidence.—As it is criminal to give or

fabricate false evidence, so it is to make use of such false

or fabricated evidence, knowing its false character. On
a charge under s. 196, the first thing is to show that
the evidence was false or fabricated, and next to establish

a guilty knowledge. The latter point will generally be
established by the mere fact that the party has produced
the false evidence, at all events to the extent of throwing
upon him the burthen of showing that he did so, not cor-

ruptly but honestly. The law upon this point was laid

^ Beg. V. Lai Chand Kowrah, 5 Suth. Cr. 23 ;
followed in 1872, Beg.

V. Bamfochun Singh, 18 Suth. Cr. 15.
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down by Sir Adam Bittleston in Reg, v. Oungarrmah ^ :

—

‘‘ If a person calls witnesses in support of a statement which*

he maKes, and causes those witnesses to come into the box

for the purpose of giving evidence which he knows to be
untrue, and they give that evidence, and the jury find that

they knew it to be untrue, that is, evidence on which a
lury may find that he solicited them ;

but the jury must
be "satisfied that he knew that the statement which they

were called to make must be untrue to their own know-
ledge.” It is not sufficient that he should know or believe

the statement to be untrue. It is necessary that the wit-

nesses should have the same knowledge, for, otherwise, the
evidence is not false.

§ 334. If the evidence was fabricated, and was known to

be so, it is immaterial that it was not originally fabricated

for the purposes of the proceedings in which it was so used.*^

In this case the document which was used before the civil

court had been fabricated for use before the registrar.

A curious point was raised, though not decided, in the
above case : whether a false document, which liad originally

been prepared without the intention of using it as evidence,

could be considered as fabricated evidence, if afterwards

used as evidence. The argument was, that when it way
prepared it was not fabricated evidence, and when it was
used as evidence it was not fabri(?ated. Exactly the same
point would arise under s. 471, if a document, to which a
false signature had been appended for some purpose, which
was neither fraudulent nor dishonest, and was therefore not
a forgery under s. 464, was afterwards fradulently passed
off as genuine by the original maker. Suppose, for instance,,

that a person who was fond of imitating handwriting amused
himself by signing a friend’s name to a receipt or a cheque

;

that he threw the papers aside, and afterwards finding
them, used the receipt as evidence of a debt, and presented
the cheque at the bank. Could he be convicted under
s. 471 ? If anything was added to the document at the
time of using it, such as a stamp, a date, or a sum of money,
he certainly could be convicted. If the papers were pre-
sented exactly as originally framed, it might be different.

The case is never likely to occur, [f it did, the defendant
would probably find it diflicult to establish the original

purity of his motive?. A charge of using in a civil suit as

2 Lakshmaji v. Beg,, 7 Mad. 289.^ 3rd Madras Sess., 1860.
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genuine a document which was known to be forged, is an
offence cognizable under s. 471, and should be charged as

such. A magistrate has no jurisdiction to deal with it

himself under s. 196.^

§ 335. In cases under s. 181, for giving false statements

on oath to a public servant, it is necessary to prove that the

person accused was legally bound by an oath, which the

public servant was authorized to administer {ante^ §§ 308,

300), and that his statements were false to his knowledge
(ante^ §§ 313, 314).

The Madras High Court have held that a witness in a

criminal case who gives false evidence before a magistrate,

may be convicted by a magistrate under s. 181, though he
might also have been charged under s. 193, and, if so

oharged, would only have been triable by the Sessions

Court.^ An opposite decision has been arrived at by the

Bombay High Court® and by the Calcutta High Court.^

The latter ruling seems to me to be the sounder. It is

based upon the general principle that where a greater

offence includes a lesser, a magistrate may not give himself

jurisdiction over the case by dealing with it in its minor
aspect, instead of committing it for trial to an authority

•capable of dealing with the more serious form.^

§ 336. Causing disappearance of Evidence, or giving False

Information.—Besides the sections which relate to the giving

of false evidence, there are some subsidiary sections relating

to analogous offences, of which s. 201 is the most important.

The first essential to a conviction under this section is to

prove that there was an offence actually committed
;
that

the accused knew, or had, as a reasonable man, sufficient

reason to believe that the offence had been committed, and
that he took the steps alleged for the purpose of screening

the offender. A mere belief that there had been a crime,

however well founded, or however strongly entertained, is

not sufficient.® It has been held in Calcutta that it is not

^ Empress v. Kherode, 5 Cal, 717.
- 4 Mad. H.C. Rulings xviii., confirming a previous ruling of 26th

November, 1867.
^ IL V. Dyalji, 8 Bom. H.C. CC. 21.
* Beg, V. Skamachurny 8 Suth. Or. 27 ; Beg. v. Ileeramun, ibid, 30

;

Beg. V. Nussurooddeen, 11 ibid. Or. 24.
** See Beg. v. Bamtahcd, 5 Suth. Or. R. 65 ; Empress v. Kherode^ 5 Cal.

717.

Beg. V. Subbramanya Fillayy 3 Mad. H.C. 251 ; Beg. v. Abdvd Kadir^
^ All ! Matuki Misser v. Beg., 11 Cal. 619.
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necessary to show that the person intended to be screened

was actually guilty of fche ofence.^ The oifender must be a

person different from the perfeon who screens him. The
:actual criminal cannot be charged with screening himself
from prosecution, either by causing evidence to disappear,^

or by making false statements inculpating another in order

to exculpate himself.^ Nor can a person who is charged
with both the principal crime, and with getting rid of the

•evidence of it, be punished on both charges.^ But a person

who has been innocently present at the commission of a
crime—as, for instance, murder—may be charged with the
offence of concealing the body.'" In that case it appeared
that he was frightened by the actual criminals into helping

them to hide the evidence of their act
;
but it would have

been equally within the section if he had done so volun-

tarily, knowing that by screening them he was also helping

to keep himself from suspicion.

§ 337. Where the charge is founded upon an allegation

that the accused had caused evidence of tne commission of

the offence to disappear, it must be shown that what was
caused to disappear was something which, if it had remained
as it was, would have been evidence.® In one case it

appeared that Kislina and Bliikan had murdered Jiwan in

Bhikan’s field. Kishna was convicted of the murder, and
also under s. 201 for having carried the corpse out of

Bhikan’s field, and left it on the land of the murdered man.
Pearson, J., said :

“ He did not, by removing the corpse of

Jiwan from one field to another, cause any evidence of
Jiwan’s murder, which that corpse afforded, to disappear.

His object may have been to divert suspicion from himself
or from Bhikan, but his act does not constitute the offence

defined in s. 201.”'^ He certainly did not cause the
evidence that Jiwan was murdered, derivable from the
fact that Jiwan was a corpse, to disappear; but he un-
doubtedly caused the disappearance of the evidence that
Bhikan was the murderer, derivable from the fact that the
corpse was found in his field.

^ Reg, V. Hurdibt Surma, 8 Suth. Cr. 69. See the question discussed,
ante, § 253.

^ Reg, V, Ramsoondar^ 7 Suth. Cr. 52 ; Reg, v. Kashinath, 8 Bom. H.C.
*C.C. 126; Reg, v. Dungar, 8 All. 252; Torap Ali v, Reg,, 22 Cal. 638.

Reg, V. Behala Ribi, 6 Cal. 789.
^ Reg, V. Ramaoodar, uh, sup, ; Reg, v. Lalli, 7 All. 748.
Reg, V. Qohurdhun, 6 Suth. Cr. 80.

Reg, V. Lain, 7 All. 748. ^ Reg, y, Kishna, 2 All. 713.
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§ 338. Where the charge of giving false information is

framed under s. 203, it is unnecessary to prove any particular

intention;^ but it is still necessai*y, as under s. 201, to

prove that an actual offence had been committed, and that

the accused knew, and had reason to believe in, its commis-
sion.^ The same remarks apply to s. 202, where the offence

consists in intentionally omitting to give information which
the person is legally bound to give. It is only necessary to

refer to the observations contained in §§ 243—246, ante^ as

to the latter point. As to the somewhat similar sections

(213 and 214) see ante^ §§ 252—258.

As to the necessity for sanction in ease of proceedings for

giving and fabricating and making use of false evidence,,

see the remarks on the Crim. P.C., s. 195 (6), § 711.

As to the power of sessions or other courts to deal with such
offences when committed before themselves, see ss. 477, 478'

and 487 of the Crim. P.C., and post, § 727.

§ 339. Fraudulent Transfers and Suits.—Sections 206, 207,.

and 208 aim at rendering criminal all contrivances by which
the ojsvner of property withdraws it from liability to seizure

under a sentence or judgment of court. Of these three no
difficulty, except one of fact, is likely to arise under s. 208.

It is impossible that any one can allow a decree to be
passed, or process to be executed against him, for property

which is his own, or money which is not due by him, except
to cheat some one else. Where he does so, it is not neces-

sary to allege or prove any special intention. The offence

consists in a fraudulent employment of the machinery of

the court. Nor, again, can there be any legal difficulty

under s. 207, supposing the facts to be established. It is

different with s. 206, where the accused is an owner dealing

with his own property, and where acts which would other-

wise be innocent, are rendered criminal, it* done for certain,

specified purposes, and with that state of mind which is

described by the word “ fraudulently.’’ Both elements must
co-exist, but the most difficult question will commonly be.

What constitutes fraud ? Upon this point it may safely

be asserted, that something will be necessary beyond that

general flavour of deception which pervades every trans-

action, where the appearance and the reality do not corre-

spond. Benami transactions are so universal among the

* Beg, V. Oheetour, 1 Suth. Cr. 18.
Beg. V. Joynarain, 20 Suth. Cr. 66.
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natives of India, that they have received recognition from

the highest tribunals, and are now regulated by a well-

defined system of rules.^ Probably the best guidance will

be found in that large body of decisions which sprang from

the English statute 13 Eliz., c. 5, and which are discussed

in the notes to Twyne's case.^ It is certain that nothing

will be considered fraudulent under s. 206, which has been
held not to be fraudulent under that Act, though it is

possible that transactions which are liable to be set aside

under the statute of Elizabeth may not necessarily be treated

as criminal under the Penal Code.

§ 340. Statute 13 Eliz., c. 5, recites that gifts, grants,

alienations, conveyances, bonds, suits, judgments, and execu-

tions have been contrived of fraud, malice, covin and col-

lusion, to delay, hinder or defraud creditors or others of

their just and lawful actions, suits, debts, etc., and then
declares that all .such transactions made for any of the

above intents, shall be utterly void as against persons whose
suits, etc,, are, or might be, in anywise disturbed, hindered,

delayed or defrauded.. By s. 5, this provision is declared

not to apply to any conveyance made to any person,

who takes it hand fide for valuable consideration, without
noti(ie of the fraud intended. This statute has been declared

by Lord Mansfield to enact nothing beyond what would
have been attained by the common law;'* As embodying
sound principles of justice and equity, it has been adopted
as a rule of decision by the Indian courts, in districts where
the statute itself is not in force ;

^ and as regards transfers

of immovable property, it and the cognate statute 27 Eliz.,

c. 4, have been almost literally copied in s. 53 of the
Transfer of Property Act, IV. of 1882. It may safely be
assumed that the framers of the Penal Code had in view
the statute itself, and the decisions upon it, and that they
intended to give it a sanction by means of the criminal law.

§ 341. E^lish Decisions.—A conveyance will not be
fraudulent merely because it deprives another of a security
which he would otherwise have had, if that is not the object
of the act. For instance, there will be no fraud in a sale
by a debtor of his landed property for a fair and adequate

^ See Mayne, Hindu Law, chap. xiii. 2 i Smith, L.C. 1.
^ Cadogan v. Kenneth Cowjjer, p. 434.
^ Per Lord Fitzgerald in P.C., Abdul Hye v. Mir Mohammed, 10 Cal.

1516, at p. 624 ; S.C. 11 LA. 10, p. 18; per West, J., 11 Bona., p. 676

;

per Sargent, C.J., 13 Bom. 300.

2 M
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consideration, though it will, of course, be much less con-

venient to the creditors to pursue the purchase-money than
the property. And it would make no difference whatever
that the debtor was actually in the throes of a lawsuit. For
he is not bound to keep his property in one form rather

than another for the convenience of his creditors. And in

England it has been repeatedly held that the fact of such
a sale having been effected when an immediate execution
was anticipated will not vitiate the sale. In one of the late

cases upon the point, it appeared that a tradesman, expect-

ing the execution of a writ issued out of the Court of

Chancery for payment of costs of a suit, effected a sale of

the whole of his furniture and stock in trade. The only

document which passed was a receipt for the purchase-

money. A few days after the purchaser had taken posses-

sion, a writ was issued, and a suit was brought by the

sheriff to decide whether the sale was fraudulent. Kinders-

ley, V.C., said :

—

‘*At the present day, whatever fluctuations of opinion

there may have been in the courts of this country as to thfr

consti^uction of that statute,^ it is not a ground for vitiating

a sale that it was made with a view to defeat an intended
execution on the goods of the vendor, the subject of the
sale, supposing it was in all other respects Iona fide. The*

case of Wood v. Dixie ^ has settled that at law in the most
solemn manner, on a motion for a new trial. With respect

to the question whether the sale was hond fide, it was at one
time attempted to lay down rules that particular things^

were indelible badges of fraud; but in truth every case

must stand upon its own footing, and the Court or jury

must consider whether, having regard to all the circum-

stances, the transaction was a fair one, and intended to pawss

the property for a good and valuable consideration.” ® And
it makes no difference that the sale was of all that the

debtor possessed. In Alton v. Ha/rrison,^ Giffard, L.J., said

:

I have no hesitation in saying that it makes no difference

in regard to the statute of Elizabeth, whether the deed deals

with the whole, or only a part of the grantor’s property. If

the deed is hond fide, that is, if it is not a mere cloak for

retaining a beneflt to the grantor, it is a good deed under

1 13 Eliz. c. 5. 2 7 Q3. 892.

2 Hale V. Metropolitan Saloon Omnihtis Co., 28 L.J. Ch. 777; S.C. A
Drewr. 492 ; Darvill v. Terry, 30 L.J. Ex. 355 ; S.C. 6 H. & N. 807.

^ 4 Ch. 622, at p. 626.
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the statute of Elizabeth.” This dictum was adopted and
followed in a later case, where B. executed a bill of sale to

G. of all his property then existing, or afterwards to be
acquired, in order to secure an existing debt and future

advances.^ In a similar case, J. granted his farming
property, which was all he possessed, to his daughters, in

consideration of their paying all his debts incurred up to

that time in connection with working his farm, and main-
taining him. The plaintiff, who was his creditor in respect

of a transaction unconnected with the farm, sued to set it

aside. Fry, J., in affirming the grant, said : It is obvious

that the intent of the statute is not to provide equal dis-

tribution of the estate of debtors among their creditors

—

there are other statutes which have that object,—nor is

it the intention of the statute to prevent any honest

dealing between one man and another, although the result

of such dealing may be to delay creditors. And cases

have been cited, accordingly, where deeds of this kind
have been held good, though the result of them has been
that creditors have been not only delayed but excluded.” ^

§ 342. The mere fact that a transfer of property is for

valuable or sufficient consideration, is not conclusive against

its being fraudulent, though it throws a very heavy burden
upon those who allege that it is so.® The question will

still be, was it a hand fide transaction, which may be good
though it has the effect of delaying or excluding creditors,

or was it one which originated from an intention to defeat

or hinder just claims? The intention which makes a deed
fraudulent must have been the substantial, effectual, or
dominating view. It is not necessary that it should have
been the sole view.^ The language of the judges in some
cases seems to make it sufficient to show that the intention

of the debtor in making the transfer was to defeat, hinder^
or delay his creditors.^ It must be remembered that no
deed for a valuable consideration can be void under the
statute of Elizabeth, unless it was intended to carry out some
fraud, to which the purchaser made himself a party.

^ Re Bamford^ 12 Ch. D. 314.
2 Golden v. Gillam, 20 Ch. D. 889, at p. 392.
^ Per Lord Mansfield, Cadogan v. Kennetty Cowper, p. 434; per

Turner, V.C., Harman v. Richards^ 10 Hare, 89.
4 Re Birdy 23 Ch. D. 695.
^ Holmes v. Penney, 3 K & J. 90 ;

per Wood, V.C,, p. 99 ; Thompson^
V. Webster, 4 Drewr. 628; per Kindersley, V.C., p. 632: Golden v.
Gillam, per Fry, J., 28 Ch. D., p. 393.



532 FRAUDULENT CONVEYANCES. [Chap. VII.

general the fraud consists in the whole transaction being
unreal. Either it appears to be a sale or mortgage, when it

is not, or if it is, as far as actual payment goes, a sale, it is

accompanied by some secret trust, which undoes it. In a
case of this ’sort, Baron Rolfe said : In one sense it may be
considered fraudulent for a man to prefer one of his creditors

to the rest, and give him a security which left his other
creditors unprovided for. But that is not the sense in which
the law understands the term ^fraudulent.’ The law leaves

it open to a debtor to make his own arrangements with his

several creditors, and to pay them in such order as he thinks
proper. What is meant by an instrument of this kind
being fraudulent is, that the parties never intended it to

have operation as a real instrument, according to its apparent
character and efl'ect.'*^ Suppose, however, that a debtor
made arrangements to realize all his tangible property, in

order to abscond with the proceeds and leave his creditoi s-

unpaid, and that a friend, knowing his plan, helped him in

it by taking his property off his hands, even at a fair price,

this would apparently make the sale void under the statute,

and would no doubt be punishable under s. 206, if the
object was to defeat justice in any of the ways specified in

that section.

§ 343, Indian decisidns.—The law, as administered in
India, seems in accordance wdth these decisions. Under
s. 276 of the Civil P.C., the debtor is free to make any
private alienation of his property, until an actual attachment
of the property has been made. It has also been repeatedly
held that, ‘Mvhere there is a real transaction between
the parties for valuable consideration, whether it be by way
of sale or mortgage, the transaction is valid even as against
a creditor, though the object may have been to deleat an
expected execution.” ^ And so, if a man owes another a
real debt, and in satisfaction thereof sells to his creditor an
equivalent portion of his property, transferring it to the
vendee, and thereby extinguishing the debt, the transaction
cannot be assailed, though the effect of it is to give the
selected creditor a preference.”® Such transactions, though
made with a view to defeat a probable execution, are not
void under ss. 23 and 24 of the Contract Act, IX. of 1872,

^ Eyeleigh v. Purssford, 2 M. & R. 641.
2 kianharappa v. Romayya.Z Mad. H.C. 231 ; PuJUn Chettyy, Rama-

linga^ 5 Mad. H.C. 368.
^ ^ha Rlhi Y. Jiahjdhind Das, 8 All, 178.
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as being forbidden by law, or fraudulent, or involving injury

to the property of another, or opposed to public policy.

Tliey involve no dealing with a man’s own property which
the law does not allow.^ ‘‘ But if the sale or mortgage be
only a colourable transaction, or a mere sham, and not

intended to confer upon the alleged grantee or mortgagee
any beneficial interest in the property, and simply (for the

purpose of screening it from execution) to substitute such
grantee or mortgagee as nominal owner, in lieu of the real

owner (the debtor), and to make such nominal owner nothing

more tnan trustee for the real owner (the debtor), and thus

to endeavour to preserve the property for the latter, such a

sale or mortgage would be invalid as against the creditor,

and he would be entitled to attach and sell the property.” ^

It would also undoubtedly be an offence punishable under

s. 2u6.

In considering whether a transfer is genuine or fraudulent,

evidence of various other transfers of property effected by
the accused on the same day, and apparently with the same
object, viz. that of preventing their being seized in execu-

tion of a decree, is admissible under ss. 14 and 15 of the
Evidence Act, I. of 1872.8

§ 344. Gifts.—The law as regards gifts was laid down as

follows by Lord Justice Giffard in Freeman v. Pope.^ “If
after deducting the property which is the subject of the
voluntary settlement, sufficient available assets are not left

for the payment of the settlor’s debts, then the law infers

intent to defraud, and it would be the duty of a judge, in

leaving the case to the jury, to tell the jury that they must
presume that that was the intent. Again, if at the date of
the settlement the person making the settlement was not in

a position actually to pay his creditors, the law would infer

that he intended, by making the voluntary settlement, to

defeat and delay them.” Probably a judge in putting a
case to the jury under s. 206 ought not to direct them, as
a matter of law, that they must convict upon finding the
above facts, but that such facts were very strong evidence upon

^ Bajin Harji v. Ardeshir, 4 Bom. 70.

TillaJechand v. Jitamal, 10 Bom. H.O. 206 ;
Joshua v. Alliance Banh

of Simla, 22 Cal. 185. s. 53 of the Transfer of Property Act, IV.
of 1882, as to the evidence of fraud.

^ Beg, V. Vajiram, 16 Bom. 414.
^ 6 Ch. 538, at p. 645, qualifying the too strong terms used by

Lord Westbury, C., in Spirett v. Willows, 6 Giff. 49; S.C. 34 L.J. Ch.
365.
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which they might convict, if there was nothing to explain

them away. Debt is the normal condition of many classes

of the native community, and with persons in high position

the making of considerable gifts is a part of their ordinary

expenditure. A man executed a bond in May, 1858, and
about a year after the execution, and shortly before suit,

he transferred to his wife 25,000 rupees as a gift ; and the

creditor after decree sued to set aside the gilt, and to

establish his right to take the securities in execution. The
original court found that the gift was a hond fide disposition

of the securities, and not a mere blind, or really with the

intention of defrauding the plaintiff of the amount of his

debt. The civil judge considered that the mere fact of the

transfer, after the debt was incurred, and without provision

for its payment, was itself a fraud on the plaintiff. The
Madras High Court directed an issue as to the specific

motives and intent of the debtor. They said :
“ In the case

of a voluntary transfer, the hona fidea of it with reference to

the intention of the debtor is the point for consideration.

In ev,ery such case, we think the proper question to be con-

sidered is, whether the circumstances in evidence, taken
together, lead reasonably to the conclusion that the real

motive and intention of the transaction was to deprive the
creditor of the means of obtaining payment of his debt from
the debtor’s property generally. If so, the disposition is

fraudulent and void to the extent of the debt due to the
creditor by whom it is impeached. No general rule can be
laid down as to the nature or extent of the evidence which
should be acted upon. Heing a question of intention, each
case must necessarily be decided on the particular evidence
offered in it, as to the acts of the parties and the position

in which they stood to each other, the amount of the debt,

the means possessed by the debtor, and the other circum-
stances shown to be connected with the transaction.”^ It

seems to me that this would be the proper mode of directing

a jury in a prosecution under s. 206, remembering always
that more conclusive evidence is necessary to convict a man
of a criminal offence based upon fraud, than to upset a
transfer which defeats the claim of a creditor.

§ 345. In the Madras case it does not appear what
amount of property remained to the debtor after the transfer.

Possibly the creditor wished to invalidate the transfer, so as

^ Onanahai v. Sruiavasa Pillai^ 4 Mad. H.C. 84, at p.
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to save himself the trouble of hunting for assets which were

less valuable and less easily identified. In a case in Bombay
the debtor, being in pecuniary difficulties, executed a gift

of all his property in favour of his vvife and minor sons.

This, of course, left the debtor absolutely without assets,

and the transaction was at once set aside.^

A voluntary conveyance by a man who is about to be
tried for any crime, where conviction works a forfeiture, will

be fraudulent And even considerations of affection will

not support the transfer, where the object is to remove the

property from the effect of the sentence ; as, for instance,

where the conveyance by a man about to be tried for a felony

was made in trust for a wife.^ But such an assignment at

any time before conviction will bind the property, if made
hona fide and for valuable consideration.® Wliere, however,

the assignment was made by a person who, under a mistake

of fact, thought he had committed a crime when he really

had not, it was held that the transaction was not illegal, and
a re-conveyance to himself decreed.^

§ 346. Fraudulent Preference.—Under the Indian Insol-

vency Act, 11 & 12 Viet., c. 21, s. 24, any voluntary

conveyance to the creditor by a person in insolvent circum-

stances, and in contemplation of becoming an insolvent, if

made within two months before the petition on which an
adjudication of insolvency takes place, shall be deemed
fraudulent and void as against the assignees of the insolvent.

Such a mode of avoiding what is called, in insolvency, a
fraudulent preference, must be worked out in the Insolvent

Court. It can have no bearing upon the question, whether
the conveyance is void under the statute of Elizabeth.

No consequence whatever can follow from an act of bank-
ruptcy, of which the creditors might have availed themselves
if they had applied in time, but of which they did not avail

themselves within the time limited by the Bankruptcy Act.” ^

Accordingly, where A being indebted to B and C, after

being sued to judgment by B, went to 0, and voluntarily

gave him a warrant of attorney to confess judgment, on
which judgment was immediately entered, and execution

^ Hormusjl v. Cowasji^ 13 Bom. 297.
He Saunders* estate, 32 L.J. Ch. 224; S.C. 4 Giff. 179.
WJiitaker v. Wisbey, 12 C.B. 44; Chowne v. Baylis. 31 L.J. Ch.

757 ;
S.C. 31 Beav. 351.

^ Davies v. Otty, 34 L.J. Ch. 252.
Per Thesiger, L. J., re Bamford, 12 Ch. D., at p. 324.
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levied on the same day on which B would have been
entitled to execution, and had threatened to sue it out, it

WHS held that the preference given by A to C was not

unlawful. Lord Kenyon, 0.J., said : There was no fraud-

in this case. The plaintiff (C) was preferred by his debtor

(A), not with a view of any benefit to the latter, but
merely to secure the payment of a just debt to the former,

in which I see no illegality or injustice.”^ No provision

avoiding conveyances by way of fraudulent preference is

found in the insolvency clauses of the Civil P.C., Chapter XX.,
but under s. 351, such an unfair preference for one creditor

may be made a ground for refusing the debtor his discharge.

Wliere the widow of a man who died insolvent conveyed
his whole property to his separated brothers in considera-

tion of two time-barred debts, it was held that this transfer

could not be set up as against an attachment, made after the
death of the husband under a decree obtained against him
while still alive. West, J., seerns to have rested the case

on the ground of fraudulent preference
;
and the disfavour

with which the jurisprudence of civilized nations regards

unequal dispositions of property by a man in insolvent

circumstances, and known to be such by the disponee, which
leads to their being set aside, unless where the transferee

has simply pressed a valid claim, or made a purchase in

good faith.^ In the particular case the conveyance was a
purely voluntary gift, and probably a sham. If the im-
propriety of the transaction consisted in preferring one
creditor to all the others, then the Court did exactly the

same thing in favour of the plaintiff. As Sergent, C.J.,.

pointed out in Motilal v. Utam Jagivandas^ the proper
remedy in such a case is to take some proceeding, which
apparently ought to be by s. 344 of the Civ. P.C., to have
the whole property dealt with for the benefit of all the
creditors. This is exactly what was said by Fry, J., in
Golden v. Qillamy and by Thesiger, L.J., in re Bamford
{ante, §§ 341, 346). In a case where a very large debt was
due to the defendants, who were some of many creditors,,

and the debtor assigned to them a decree, out of which they
were to pay themselves, and hand over the balance to the
debtor’s father, and w^here the defendants accepted and
carried out the arrangement in good faith, the Madras High
•

' Bolbird v. Anderson, 5 T.R. 235.
2 Bangilhai v. Vinayeh Vishmu 11 Bom. 666, at p. 676.
^ 13 Bom. 434.
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Court held that it could not be set aside at the suit of

another creditor.^ The Court spoke of the debtor as having
acted fraudulently in contemplation of his approaching failure

and insolvency. But the term fravdulently in this applica-

tion means nothing more than that the arrangement was
opposed to the equal distribution prescribed by the insol-

vency laws, when they are put into operation.^ Here they

had not been put into operation, and, till they are, a man
is master of his own money, and may pay any creditor he
wishes, in any order he wishes, provided he really does pay
him, and does not only pretend to pay him. Apparently,

then, no payment by way of preference by a man in

difficulties would be punishable under s. 206, merely because

the insolvency law calls it a fraudulent preference.

§ 347. Chapter XVIL contains another set of sections

—

421 to 424—the object of which appears to be so similar to

that of ss. 206 to 208, that it is difficult to understand why
they are found in a different part of the Code. In order to

satisfy s. 206, a definite intention must be found to prevent

the property dealt with from being seized under an im-
pending decree, or execution of n court of justice. Under
8. 421, the intention must be to prevent property from being
distributed according to law amongst creditors. Under
8. 422 there must be an intent to prevent a debt or demand
from being made available according to law for the payment
of debts. No specific intent is stated in ss. 423 and 424.

It is sufficient to make out that the acts done were dis-

honestly or fraudulently done. Taken together, the two
series of sections seem intended to punish every conceivable
mode in which a man can deal with his own property, for

the purpose of cheating somebody else.

§ 348. Fraud on Insolvency Law.—The intention which
governs the whole of s. 421 is “ to prevent, or knowing it

to be likely that he will thereby prevent, the distribution

of that property according to law among his creditors, or
the creditors of any other person.’* This can only refer to
proceedings in the nature of insolvency, either under the
Presidency Act, or under the insolvency clauses of the Civil
Procedure Code already referred to {ante^ § 346). There is

no other process known to the law by which a man’s pro-
perty is distributed among his creditors. Section 206 plainly

^ Gopal v. Banh of Madras^ 16 Mad. 879. ^

"

v Lord Hobhouse, 15 LA
, p. 19.
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refers to the ordinary process, by which each creditor seizes

on his own account whatever he can get. It is not neces-

sary, under s. 421, that the defendant should have actually

come under the operation of the insolvent law, or that steps

should have been taken, or even be about to be taken, to

bring him under the operation of the law. It is necessary

that the act should be done in contemplation of insolvency

;

that is to say, that at the time the act complained of is

done, or in consequence of that act after it is done, he
should be made unable to pay his creditors in the ordinary

way.^ Further, it must be aone with the intention of pre-

venting the equal distribution of the debtor’s property

among his creditors, and in a manner which can be described

as dishonest or fraudulent.

§ 349. Fraudulent Preference.—Where an insolvent debtor

removes, or conceals, or delivers over his property to any
person, simply in order that it may escape seizure for his

debts, there can be no doubt as to both the dishonesty and
fraud of the proceeding. The only difficulty will arise under
the next clause of the section,where he dishonestly or fraudu-

lently transfers or causes to be transferred to any person

without adequate consideration, any property, with the intent

described in the section. This seems to aim at what is known
in bankruptcy as fraudulent preference. The use of the

words ^ disfionestly or fraudulently,” shows that the section

contemplates different states of mind, of which, probably,

fraudulent is the weaker, and is used because it is a
technical term, which has been frequently defined by the
courts in reference to this 23articular class of acts. In
Young V. Fletcher,^ Pigott, B., said, with regard to s. 67 of

12 & 13 Viet., c. 106, which declares that a fraudulent

transfer by a trader of any of his goods with intent to

defeat or delay his creditors, shall be an act of bankruptcy

:

We have to say what is the meaning of the word ‘ fraudu-

lent ’ in the section. It seems to me that all the authorities

almost are uniform upon that subject, and it is not necessary
that there shall be moral fraud. The great point to look at
is this : Would it have the effect of defeating and delay-
ing the creditors? and if so, it is fraudulent within the
meaning of the bankruptcy acts, the object of which is that

1 Smith V. Canmn, 2 E. B. 35; S.C. 22 L.J. Q.B. 290; Morris v.
Morris (1895), A.C. 625.

2 3 H. & C. 732; S.O. 34 L.J. Ex. 154.
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the goods of the debtor shall be divided ratably among his

creditors.” As to what acts are considered to have such an
effect, the law was laid down as follows by Wightman, J.

“ The assignment of the whole of a trader’s property is an
act of bankruptcy, as the necessary effect of such a deed is

to delay and defSeat creditors. So also the assignment of

the whole, with a colourable exception only of part, is an
act of bankruptcy for the like reason, for though a small

part is left out, it is in effect an assignment of the whole.

An assignment of part by way of fraudulent preference

would be an act of bankruptcy ;
but if it be assigned under

pressure, the authorities show that it is not an act of bank-
ruptcy.” It is not a necessary ingredient in the fraud

which constitutes an act of bankruptcy that the grantee

should have notice of the fraud.^

§ 350. An assignment even of the whole of a trader s

property, present and future, is not fraudulent under the

bankruptcy law, if at the time of the assignment he receives

some substantial contemporaneous payment in future

;

for

such an arrangement, so far from defeating or delaying his

creditors, may enable him to continue his business so as to

put them in a better position.® Nor is the mere fact that a

debtor under insolvent circumstances pays the whole of his

claim to a single creditor either an act of bankruptcy or an
indictable offence. It is a preference, but it is not a fraudu-

lent preference, unless the act is done by the debtor of his

own accord, for the purpose of defeating the law, and pre-

venting the due distribution of his assets, by preferring one
creditor at the expense of the rest.^ Hence the transaction

is not fraudulent, where it is a bond fide act on the part of
the debtor, resulting from the pressure for payment of a
genuine creditor,® or is the consequence, after the debtor
has become insolvent, of an agreement to give security

entered into before the affairs had become desperate.® And
so it was held in a case where the debt had been incurred

1 BmUh V. Timmins, 1 H. & C. 849 ; S.C. 32 L.J. Ex. 215.
^ HaXl V. Wallace, 7 M. & W. 353; Smith v. Cannan, 2 E. <& B. 35;

.S.C. 22 L.J. Q.B. 290.
^ Khoo Kioat Siew v. Wooi Taik, 15 I.A. 15, p. 19.
^ Per C^kburn, 0. J., Bills v. Smith, 34 L.J. Q.B. 68, at p. 72 ; per

Lord Romilly, Johnson v. Fesenmeyer, 25 Beav., p. 93, affd. 3 Be. G. & J,
13 ;

followed, Smith v. Pilgrim, 2 Ch. D., p. 134.
^ Brovm v. Kemjgton, 19 L.J. C.P. 169.
^ Ex jp. Tempest, 6 Ch., p. 73, per Lord Justice James; re Tweedale

<1892), 2 Q.B. 216.
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through a criminal breach of tnist, nnd the payment was
naade under a threat of exposure and persecution. The
preference was undoubtedly made for the benefit of the
debtor, but it was made under coercion, and with no wish to

give a personal preference to the creditor.^

§ 351. In the majority of cases of so-called fraudulent
preference there is a complete consideration for the act, as
the payment discharges a debt which is legally binding.

Where the transfer is, -in the language of tlie section,.
** without adequate consideration,” the mere inadequacy of

the consideratifm, though tending to evidence fraud, is not
conclusive of it. A man who is known to be in difficulties

can seldom dispose of his property for its full value. An
important question, however, arises upon these words,

whether inadequacy of consideration for the transfer is not
an essential element in the offence created by the section,

so that it would be necessary to prove that a transfer was

(1) fraudulent, (2) without adequate consideration, and (3)
with the intention to prevent a ratable distribution among
creditors. If so, the a<;t which is punishable under s. 421
will be something much beyond what is required to make
out a fraudulent preference under the Insolvent Act.

§ 352. The remaining sections refer to frauds unconnected
with insolvency, or the proceedings under it. Section 422
relates to fraudulent proceedings to prevent the attachment
and sale under s. 266 of the Civil P.C. of debts due to the
accused himself, or to any other person. Section 42o
punishes the fraudulent insertion of false statements in

deeds affecting property.

Two ingredients are required to make up the offence in the
latter section. First, a fraudulent intention, and, secondly, a
false statement as to the consideration for the document or
the person in whose favour it is to operate. The mere fact

that an assignment has been taken in the name of the

person not really interested will not be sufficient. Such
transactions, known in Bengal as henamee transactions, have
nothing necessarily fraudulent. But if a debtor were to

purchase an estate in the name of another for the purpose*
of shielding it from his creditors

;
or to execute a mortgage

deed, reciting a fictitious loan; or if the manager of a
Hindu family, assigning the family property without any
necessity, were to insert in the deed a statement that the

* Ex jt. Taylor^ 19 Q,B.D. 295.



Sett. 8fiO-3t4.] FALSE INFOBMAXION. 541

assignment was made to pay the Grovernment dues, or to

discharge an ancestral debt, this would be such a fraudulent

falsehood as would bring his act within s. 423.

Section 424 appears to render punishable the same acts

which were dealt with in the first clause of s. 421 and in

s. 423, whatever the motive for doing them was, provided it

was a fraudulent motive.

Such acts as the removal by a tenant of his furniture, or

crops, to avoid a distress for rent, or a release of a debt by
one of several executors, partners, or joint-creditors, to

the injury of the others, and without their consent, would

come within this section. And so it has been held that one

partner may be convicted under this section for dishonestly

removing the partnership account books, in fraud of liis co-

partners.^ But care must be taken that purely civil rights

Are not disposed of under this section in criminal courts.^

§ 353. False Information.—Sections 182 and 211 are placed

in different chapters of the Penal Code, but are so similar

that they may advantageously be considered together. The
offence under s. 182 consists in knowingly giving a public

servant false information, with the intention of inducing the

public servant either to use his lawful power to the injury

or annoyance of any person, or to do or omit anything which
he would not have done or omitted, if he had known the
true state of facts. The offence under s. 211 is what is

known in England as a false and malicious prosecution. It

is obvious that every offence under s. 211 could be made to

fit into the terms of s. 182, and that many, but not all,

offences under s. 182 would also be offences under s. 211.

§ 354. Where the charge is based on the second clause of
8. 1 82, the essence of the offence consists in the intention of
inducing the public servant to cause injury or annoyance to

some other person. It is not an offence under s. 182 to give
false information to a Collector that a Zemindar had usurped
Government land, as the only result would be, that, if the
Collector agreed with the informant, he would take due and
lawful steps to assert the rights of Government.® The
Madras High Court has held that false information given
to a village magistrate, who could not himself act upon it,

but could only pass it on to some higher authority, did not

^ Beg. v. Oour Benode, 13 B.L.B. 308, n. 2 ;
S.C. 21 Sutb. Cr. 10.

^ Mad. H.C. Pro., 15th August, 1868; S.C. Weir, 113 [1891 ; Beq. v.
8 Suth. Cr. 17.

^

^ Emjgress v. Madho^ 4 AIL 498.
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came within the words of this section. They thought that

^^the words Ho use his lawful power ’^referred to some power
to be exercised by the officer misinformed, which shall tend
to some direct and immediate prejudice of the person

against whom the information is levelled.” ^ But, conced-

ing this to be so, surely information given to A, for the

purpose of being passed on to B, and which it was his

bounden duty so to pass on, must be considered as having
been given, and intended to be given, to B.‘^ It would, of

course, be different if the false information was given to

some one who was under no legal obligation to take any
action upon it.*^ False information that stolen property

would be found in a particular house, if searched for, does

come within the section. If the information names the

houses of several persons, only one offence has been com-
mitted, The offence consists in the false information, with

a particular intent. The offence is not multiplied by the

number of persons likely to suffer from it.^

§ 355. The Calcutta High Court held, in one case, that

the same intention must exist where the charge was under
the first clause; consequently, that the section would not

apply where a person gave false information to the police

of a robbery, without naming any one against whom they

could act.'" It is obvious, however, that this is taking the

words “to the injury or annoyance of any person” out of

their proper grammatical connection. Accordingly, the

Bombay High Court has declined to follow this ruling,

and holds that the mere fact of giving a public servant false

information in order to induce him to take, or omit, a
particular line of action, is itself criminal, though no-

individual is hurt. The mere taking up the time of a
public servant by a hoax ought to be punishable. Such a

proceeding might have very grave public consequences, if

the police or the troops were sent off on a false alarm, given

from criminal motives, or even from mere wantonness.® The
same view was taken by the High Court of Allahabad, in

a case where the offence consisted in a telegram sent to the

* JReff, v. Periannen^ 4 Mad. 241.

See Kendillon v. Maltby, 1 Car. & M. 493; Karim JJuJcsh v. Beg,,

17 Cal. 574.

Beg, V. Jamoona, 6 Cal. 620, post, § 358.
* Poonit Singh v. Madho Bhot, 13 Cal. 270.
^ Be Golam Amed Kazi, 14 Cal. 314.
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magistrate duriag the Mohurrum, giving him false infor-

mation of a riot in another part of his district.^ In the
Bombay case, a candidate for office had got a more learned!

friend to pass an examination in his name, and then for-

warded the certificate granted to his proxy to the assistant

Collector, who entered his name as a person eligible for

appointment. This was held to be an offence under s. 182.

In a somewliat similar case, the defendant applied for enlist-

ment in the police of the Farukhabad district, and knowing
that the rules prohibited the enlistment of a resident in the

district, falsely stated that he was not a resident. The
Allahabad High Court held tiiat this was not an offence

under either s. 177 or s. 182.^ It certainly did not come
under s. 177, as he was not legally bound to make any
statement on the subject ;

but since the false statement was-

a necessary step towards inducing the police authority to

do what the defendant wanted to have done, I cannot see

why it did not come within s. 182.

It is not necessary under either clause to show that any
action has in fact been taken by the public servant.

^
The*

offence consists in the attempt to induce him to act.®

§ 356. The punishment that may be awarded under
s. 182 is much lighter than that under s. 211, and the juris-

diction over the offences is in some degree different. It is

therefore not right to prosecute under s. 182 where the

facts come more properly under s. 211. When the false

information consists of a specific charge of a criminal offence

against persons who are named, the proceedings should be
taken under s. 211.^ Statements made by a prisoner in his

defence do not come within this section.^

When the false information has been given with the
intention of injuring or annoying any private person, who is-

in fact injured or annoyed in consequence, he may prosecute

for the offence, subject to obtaining sanction necessary under
s. 195 of the Grim. P.C.®

^ Iteg. V. Budli 13 All. 351.
- Iteg» V. Dimrha Prasad, 6 All. 97.

lleg. V. Budh Sen, 13 All. 351 ;
Beg, v. Itaghu Tiwari, 15 All. 336.

^ Itaffee Mahomed v. Ahhas Khan, 8 Suth. Cr. 67 ;
Bhohteram v..

Heera Kolita, 5 Cal. 184
;
Beg, v. Badha Kishen, 5 All. 36, affd. on this

point. Beg, v. Jugal Kishore, 8 All. 382.
Beg, V. Darin, 2 N.W.P. 128.

^ Beg, T. Jugal Kishore, 8 All. 382, oyerruling in this respect, Beg.
V. Badha Kishen, 5 All. 36; Bhohteram v. Heera Kolita, 5 Cal. 184;.
Foonit Singh v. Madho Bhof, 13 Cal. 270. As to the sanction, when
required, see post, § 711.
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A head-constable is a public servant within the meaning
of this section.^ So is a vaccinator.^

§ 357. False Charge.—Section 211 contemplates two
different offences—a false charge and the institution of

criminal proceedings. The latter necessarily assumes the

former, but the former may be committed where no criminal

proceedings follow. “ To constitute the offence of preferring

a false charge contemplated in s. 211 of the Penal Code, it

is not necessary that triat charge should be before a magis-

trate. It is enough if it appear, as it does in the present

case, that the charge was deliberately made before an officer

of police with a view to its being brought before a magis-

trate. Of course a mere random conversation or remark
would not amount to a charge.** In the case in which
these observations were made, the charge had been pre-

ferred before an inspector of police, who disbelieved it, and
refused to act upon it.*** This offence has been held to be

only punishable under the first head of s. 211, even though
the false charge relates to any offence punishable with death,

tran^ortation for life, or imprisonment for seven years or

upwards.^ On the same principle it has been held that

a prisoner may be charged under two heads for bringing a

false charge, and for instituting criminal proceedings, the

offences being different.^' A contra^’ decision was given by
a Full Bench of the High Court of Calcutta, in a case where
the defendant had made to the police a charge of setting

fire to his house, which upon a local inquiry was held to be
false. If true, it would have been punishable under s. 436
with transportation for life. The defendant was charged
under the first head of s. 211, and sentenced to three

years’ imprisonment. The conviction was affirmed by the

High Court.® The referring order relied upon one case,*^ in

which a false charge of dacoity made to the police had been
held legally punishable with three years* imprisonment

;

^ Beg. V. Bam Qolam, 11 Suth. Cr. 33; Beg. v. Grish Chancier^ 19
Suth. Cr. 33.

6 Mad. H.a Eulings 48.
^ Ber Scotland, CJ., Beg. v. Suhbana, 1 Mad. H.C. 30, folld. 4 Suth.

Cr. Letters 11 ;
Beg. v. Abul Haaan, 1 All. 497 ; Ashrof Ali v. Beg,^ 5

‘Cal. 281.
^ Beg. V. Fitam Bat, 5 All. 215 ;

Beg. v. Faraliu, ibid. 598 ;
Rf^g. v.

JKarint Buksh, 14 Cal. 633.
Beg. V. Noholeisto Ghose, 8 Suth. Cr. 87.

^
Karim Buksh v. Beg.. 17 Cal. 574.

" Beg. v. Nathoo Doss, 3 Suth. Cr. 12.
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to a second, in which the Court said that ‘^to prefer a
complaint to the police in respect of an offence which they
were competent to deal with, and thereby to set the police

in motion, is to institute a criminal proceeding within the

s. 211.^ In this case it does not appear what the charge

was, or what the question was which came before the court.

Lastly, to two other cases, in which it appears to have beea
held that a mere false complaint to the police of a crime

coming within the second head of s. 211, was an institution

of a criminal proceeding, which made the offence triable

only by a sessions judge.^ The Pull Bench decision ad-

mitted that a false charge, and the institution of criminal

proceedings, must be taken to mean two different things,

though not things mutually exclusive. They considered

that a man who made a false charge to the police of a

cognizable offence did institute criminal proceedings within

the meaning of s. 211, but not when the charge was of a
non-cogniz£ible offence.® The ground of the distinction

was, that in the former case, the proper officer of police may
proceed to make an investigation ;

and if the result of^ that

investigation is adverse to the accused, he is in due course

brought by the police before a magistrate. In the latter

case the police cannot take any step of their own authority.

Everything that is done must proceed from the direct action

of the complainant himself. It is, of course, quite clear

that if a person lays a charge before the police, w.ho take
up the matter in a way which results in criminal proceed-

ings being taken before a magistrate, those proceedings are

instituted by the complainant, inasmuch as he has set the
police in motion in a manner which must have that result,

if his charge is believed. The same conclusion, however^
does not appear to follow if his charge is discredited. In
that case the outside which takes place is a mere local

inquiry, of which the person falsely charged may never
hear, and which can cause him neither injury nor annoy-
ance. No criminal proceeding is ever taken against him.
It is a very grave offence to bring a false charge which may
result in the institution of criminal proceedings; but the
injury to the person charged is very different if the charge
matures into a criminal proceeding, with all its annoyance,

^ Beg, V. Bonomdlly Sohai, 5 Suth. Or. 32.
^ Baffee Mahomed v. Ahhas Khan, 8 Suth. Cr. 67 : re Kader BuheK

21 Suth. Cr. 34.
^

3 See Grim. P.C., s. 4 (j).
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grounds.^ On the other hand, the prosecution may make
out a case suflBcient to establish the guilt of the prisoner, if

not rebutted, and which therefore makes it necessary for

him to adduce evidence in reply.

The knowledge that the charge was a false ono must, of

course, be inferred from the circumstances of eacli case, but

tills must be judged of according to the facts as they were

known, or supposed to be when the charge was made, not

as they are ascertained by more complete inquiry. And,

accordingly, the party accused of making a false charge

will always be allowed to show the information on which he

acted, and the rumours, or even suspicions, which were

afloat against the person accused. Not, of course, for the

purpose of establishing the guilt of the latter, but of

showing the lonajides of his own conduct.^ The prosecution

must establish that there was no just or lawful ground for

the proceedings, and that the defendant had not taken

reasonable care to inform himself of the true facts. Any
evidence which shows that he believed, and had reasonable

grounds for believing, the charge made by him will be
admissible in his behalf.® ‘‘ Belief is essential toT the

existence of reasonable and probable cause. I do not mean
abstract belief, but a belief upon which a party acts. Where
there is no such belief, to hold that the party had reasonable

and probable cause would be destructive of common sense.

Proof of the absence of belief is almost always involved in

the proof of malice.” ^

Eashness in making a charge, which is in fact believed,

is not of itself indictable.® But where there is a ready and
obvious mode of ascertaining the truth of the charge—as,

for instance,* by personal inquiry from the person on whose
information the accuser acts, and the opportunity of so

doing is neglected by the defendant, the absence of inquiry
is an element in determining the question of the presence,
or absence, of probable cause.' What its weight may be
must depend on the circumstances of each case. Therefore,
where the defendant gave A into custody on a charge of
felony, acting on information received from B, which was

^ Beg» V. Nobohisto Ohose, 8 Suth. Cr., at p. 89; per P.C., Baboo
^unnesh Butt v. Mugneeram, 11 B.L.B., pp. 829, 8^.

^ Beg» V. Navalmal, 3 Bom. H.0, C.C. 16.

Abrath v, E. By. Go,, 11 App. Ca. 247, affg. 11 Q.B.D, 440.
^ Per Lord Denman, 0.Jl. Haddrich v. Heslop, 12 Q.B. 267, at p. 274,
Beg, V. Pran Kmen, 6 Suth. Cr. 15.
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itself derived from C, and he made no inquiry himself from

C, and the judge directed the jury that on that state of

circumstances mere was no reasonable and probable cause,

the Court of Exchequer Chamber refused to disturb the

verdict on the ground of misdirection.^ But the House of

Lords ordered a new trial, being of opinion that the neces-

sity for inquiry from C would depend upon the position and
circumstances of the informant B, and was not in itself

conclusive and necessary evidence of want of reasonable and
probable cause.‘^

§ 360. The intent to cause injury, or that malice which
is necessary to support a suit for a malicious prosecution,,

cannot be inferred from the mere fact, that a charge has

been brought which turns out to be unfounded, or brought
without probable cause,^ Nor does it require proof of

personal hostility to the person charged. As Parke, J,,.

said :
‘‘ Malice in this form of action is not to be considered

in the sense of spite or hatred against an individual, but of
malus animua^ and as denoting that the party is actuated

by improper and indirect motives.” ^ As, for instance, where^

the (iefendant had brought a charge of perjury against the
plaintiff, because it would stop the plaintiff’s mouth in a pro-
ceeding in which he would be likely to give evidence against

the defendant.^ But the baselessness of the charge, and the
motive with which it is brought, mutually act upon each
as a matter of evidence. Mere spite does not prove that
the charge is unfounded. A man may bring a perfectly
true charge from the w^orst of motives, without committing
a crime.® Nor does the fact that a charge has been dis-

missed, or that it has been abandoned, prove that it was
brought maliciously or without reasonable and probable
cause.'^ If, however, a man brings a charge which is false,,

on grounds which no reasonable man would believe, it goes
a long way towards showing that he did not believe it, and
that he acted with the sole intention of injuring the person
charged. And conversely, if a man who brings an

1 Ferryman v. Lister, L.B., 3 Ex. 197.
2 L.B. 4 H.L. 621.
^ Hall V, Venkata Krishna, 13 Mad. 394.
^ Mitchell V. Jenkins, 5 B. & Ad., p. 695.
^ Haddrick v. Heslop, 12 Q.B. 267.
^ 3 N.W.P. 327

;
Maj Chunder Boy v. Shama Soon-

noA>4 T ^ IQ Bom. 606; Bradford v. Ficklea^
[1894], 3 Ch., at p. 68.

» Willans v. Taylor, 6 Bingh. 183
;
per P.C. 11 p. 330.
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unreasonable charge, is shown to be acting from

motives, this leads to a very strong inference that he
not believe that his accusation was true.^

§ 361. Where a case of this sort is tried by a judge and
jury, it is the duty of the judge to direct the jury, as a

matter of law, whether the facts alleged on behalf of the

defence amount to reasonable and probable cause ;
and it

is the province of the jury to find, as a matter of fact,

whether the facts so alleged actually oxist.^

§ 362. In an action for a malicious prosecution, it is

necessary to show that the case terminated in favour of the
complainant.® The object of the rule is to prevent a conflict

•of decisions between a civil and a criminal tribunal, and
also because it would be impossible in most cases to find

that a charge was not only false, but made without reason-

able and probable cause, which had been found to be true

by the tribunal before which it had been preferred. Even
where a conviction upon the original charge had been
subsequently reversed, the Madras High Court held that,

in the absence of very special circumstances, the judgment
of one competent tribunal against the plaintiff aflbrded

very strong evidence of reasonable and probable cause.^

It is obvious, however, that although a conviction unre-
versed would be strong evidence that the charge was
properly made, it might be shown that the conviction was
itself procured by means of a conspiracy to bring forward
false evidence in support of a false charge. In one of the
earliest cases under this section, Scotland, C.J., said : It is

said that it must appear that the charge was fully heard
and dismissed. This is not necessary. It is enough in a
case like the present, if it appear that the charge is not still

pending. An indictment for falsely charging could not be
sustained if the accusation were entertained, and still re-

mained under proper legal inquiry. Here the facts that
the inspector of police refused to act upon the charges, and
"that no further step was taken, are enough to bring the case
within s. 211.” ® Accordingly, where a charge of theft was

1 See %>er Lord Mansfield, C.J., Johnstone v. Sutton^ 1 T.R., p. 545.
Willans v. Taylor, 6 Bing., pp. 186, 188 ; Howard v. Clarke, 20

•Q.B.D. 558.
•’* Baaebe v. Matthews, L.R. 2 C.P. 684; Venn v. Goorya, 6 Bom. 376.
^ Barimi Bapirazu v. Bellamkonda Venhayya^ 3 Mad. H.C. 238,

ifollowing Reynolds v. Kennedy, 1 Wilson, 232.
*

Reg, V. Snlibana, 1 Mad. H.C. 30 ; Ashrof Ali v. Req,, 5 Cal. 281 :

eij. V. S(dih Roy, 6 Cal. 582.
’
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reported as false by the police, upon which the complainant

was prosecuted under s. 211, and he then appeared in court

and formally renewed his complaint, which remained still

pending, a conviction under s. 211 'was set aside.^ Where,
however, the magistrate acting under Criin. P.C., X. of 1872,

8. 147, which corresponds to Grim. P.C., X. of 1882, s. 208,

examined the complainant, and agreeing with the report of

the police, dismissed the complaint without hearing evi-

dence, it was held that a subsequent prosecution under

s. 211 was not illegal.^ The fact that the complainant did

not proceed with the charge, because he had compounded
it with the accused under s. 345 of the Grim. P.C., is no

defence to an indictment under s. 211.^

§ 363. The same principles have been followed in the

comparatively rare cases in which an indictment under

s. 182 has been preferred, in respect of a false charge of a

triable offence. In two cases where the police had refused

to proceed upon the charge, considering it to be false, but

the complainant had persisted before the magistrate in

asserting its truth, it was held that a conviction was illegal,

where the magistrate had refused to deal with the original

charge.^ An opposite decision was given in a later case,

which seems hardly distinguishable from the two just cited.^

The charge which the prosecutor actually intended to brin^,

and not that which was framed by the magistrate upon his

evidence, must form the basis of a prosecution under s. 211.

If he alleges an assault and theft, he cannot be indicted for

making a false charge of dacoity.*^ But where the facts

stated by the prosecutor amount to a particular offence, and
no other, and that statement is maliciously false, 1 do not

see liow his ignorance of the legal aspect of those facts can
alter the character of his crime. ISo sanction is required

under the Grim. P.C., s. 195, where the false charge is only

made to the police.'^ As to the sanction in other cases, see

post, § 714.

^ In re JBishoo Barih, 16 Suth. Cr. 77 ;
Government v. Karimdad, 6

Cal. 496; Beg. v. Sham lall, 14 Cal. 707.
^ Beg. V. Bhawani Prosad, 4 All. 182 ;

Bamasami v. Beg.. 7 Mad. 292*
•* Beg. V. Atar AH, 11 Cal. 79.
* Beg. V. Badha Kishtn, 5 All. 36 ; Beg. v. Jamni, 3 All. 387.
^ Beg, V. Bhaghu Tiwari, 16 All. 336.
Beg. V. Melon Meeah, 3 Wym. Cr. 9.

Barnasami v. Beg., 7 Mad. 292.
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CHAPTER VIII.

ACTS AFFECTING THE PUBLIC HEALTH AND SAFETY.

I. Nuisance, §§ 364—376.

II. Negligence, §§ 377—394.

§ 364. Public Nuisance.—A person is guilty of a public

nuisance who does an act, or is guilty of an illegal omission,

which causes any common injury, danger, or annoyance, to

the public or to the people in general who dwell or occupy
property in the vicinity, or which must necessarily cause
injury, obstruction, danger, or annoyance, to persons who
may liave occasion to use any public right.

A common nuisance is not excused on the ground tliat it

causes some convenience or advantage (s. 268).
Nuisances are either public or private. The appropriate

remedy for a public nuisance is by way of proceeding under

I criminal law
; for a private nuisance, is bjr action or injunc-

‘ tion. An indictment will i’ail if the nuisance complained
of only affects one or a few individuals; where upon
an indictment against a tinman for the noise made in
carrying on his trade, it appeared in evidence that the noise
only affected the inhabitants of three sets of chambers in
Clifford’s Inn, and that, by shutting the windows, the noise
was in a great measure prevented, it was ruled by Lord
Ellenborough, C,J., that the indictment could not be
sustained, as the annoyance was, if anything, a private
nuisance.^ Similarly, an action will fail if the {uaintiff
complains of something which is a public nuisance, which
causes him no special and particular damage beyond that
which results from it to the community in general; for,

otherwise, the offending party might be ruined by a million
of suits.^

^ JR, V. Lloyd, 4 Esp. 200.

Winterhottom v. Lord Derby, L.E. 2 Ex. 316; Bamphtd Rai v.
R(Mhanandum, 10 All. 498; Satku Valid Kadir v. Ibmhim Aga, 2 Bora.
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§ 365. In general, it may be laid down that anything

which seriously affects the health, safety, comfort, or con-

venience of the community may be indicted as a public

nuisance. For instance, drawing water for a canal from a

filthy and polluted source;^ carrying on trades which

caused offensive smells^ or intolerable noises;^ keeping

gunpowder, naphtha, or similar inflammable substances in

such large quantities as to be dangerous to life and property.^

And so every act will be a nuisance which obstructs the

public in the use of a highway or navigable river, either by

actually blocking up or narrowing the available passage,^

or by causing such a noxious smell as to be a substantial

annoyance to those using the highway, although not to the

neighbourhood in general,® or by placing anything on the

land next to the highway, which can be a source of danger

to persons properly using it.’ So it has been held, that

where a man uses bis premises in a perfectly innocent

manner, as by giving entertainments with music and fire-

works, if the result is to bring together crowds of disorderly

persons, and this is repeated so often as to be a serious

annoyance to the neighbourhood, it is indictable as a

nuisance.® Acts which merely cause a partial or temporary

inconvenience, such as the omission to prevent ponies or

buffaloes straying on the highway, are not indictable as

public nuisances under s. 294.^

§ 366. Under English law the keeping of a brothel or a

gambling-house is indictable as a nuisance, chiefly, as it

would appear, from the injury thtjreby caused to public

morals.^^ I doubt, however, whether such an injury comes

within any of the terras of s. 268. Where a person kept a

common gambling-house, which brought together crowds

* Atty.'Qen. v. Bradford Caned, L.R. 2 Eq. 71.

^ Mdton Board of Health v. Malton Manure Co., 4 Ex. D. 302;
Mapkr v. London Tramvxiys Co. (1893), 2 Ch. 688.

Lambton v. Mellish (1894), 3 Ch. 163.

Beg, V. Lister, D. & B. ^)9; S.C. 26 L.J. M.C. 196; Hepburn v.

Lordan, 2 Hem. & M.i345
;
S.C. 34 L.J. Ch. 293.

Benjamin v. Storr, L.R. 9 C.P. 400; B. v. Lord Qrosvenor, 2 Stark.

611 ; Petition of Unmh Chandra, 14 Cal. 666.

B. V. Pappineam, 2 Stra. 686 ; B, v. Neil, 2 C. & P. 486.
7 Penna v. Clare (1895^ 1 Q.B. 199.
^ 1 Hawk. P.C. 693; B. v. Moore, 3 B. & Ad. 184; Walker v.

Brewster, L.R. 6 Eq. 26.
® Joyamth v. Jamid, 6 Sutb. Cr. 71 ; Onooram v. Lamessor, 9 Suth.

Cr. 70.

1 Hawk. P.C. 693 ; 5 Bac. Abr. 788, Nuisance A.
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of disorderly persons to the general annoyance of the

neighbourhood, the keeper of the house was properly con*^

victed under s. 290 of a nuisance.^ In another case from

Madras, persons who on a public road induced villagers to

play at cards, and who won money I'rom them, were held

also punishable under the same section as being guilty of

a nuisance.^ Gambling in a public thoroughfare or place

is punishable under the Towns Police Act, XIII. of 1856,

s. 66, which is still in force in Bombay, and under the

Calcutta Police Act, IV. of 1866 (Bengal), s. 52, and under

the Town Nuisances Act, III. of 1889 (Madras), but I am
, not aware of any other authority for holding that it is an
offence under the Penal Code. It has been held both in

Madras and Bombay, that gambling in a private house is

not per se punishable as a public nuisance, and I do not

suppose it would make any difference to show that the

gambling was habitual. In the Bombay case the Court
suggested, on the strength of the English decisions, that

they ‘‘might perhaps hold that a common gambling-house,

to which every one who chooses to pay is able to go, is

necessarily a nuisance, and that no evidence of any sfctual

annoyance to the public is in such a case required.” ® In the

particular case no such facts were made out, and I doubt
whether the Court on solemn argument would cany out

:
their own suggestion. It is an offence under various Police

lli

Acts to keep or to resort to a common gambling-house.^

§ 367. The fact that a prostitute visited a dak bungalow,
after being warned by the person in charge not to do so,

is not indictable as a public nuisance under s. 290, when
she was not shown to have annoyed any one, or committed
any impropriety, beyond what was involved in her attending
upon a traveller at his request.® If prostitutes settled

themselves in numbers in a particular street or quarter of

a town, exhibiting themselves in an indecent manner, and
annoying the persons passing by with their solicitations,

this would probably be held to be a public nuisance. But

^ Beg. V. Thandavarayudu, 14 Mad. 364.
2 Mad. H.C. Pro., 28 Jan., 1878; S.C. Weir, 73 [1001
^ Mad. H.C. Pro. 25 Peb., 1879 ; S.C. Weir, 74 [100] ; Suhbdrdva v.

JDevandra, 7 Mad. 301 ; Beg. v. Hdu Nagji, 7 Bom. H.C. O.C. 74.
4 Act XIII. of 1856, ss. 57, 87 ; Bengal Acts, II. of 1866, ss. 25, 26,

and IV. of 1866, ss. 44, 45 ; Madras Act, VIII. of 1867, ss. 31, 32. See
also, as to cheating at cards. Act XIII. of 1856, s. 64 ; Madras Act, VIII.
of 1867, 8. 39.

^ Beg. V. Mt. Begum^ 2 N.W.P. 349#
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the existence of one or more brolhels, simply occupied by
prostitutes, and resorted to by those who desired them,
though very offensive to the immediate neighbours, would
hardly, I think, come within the definition of s. 268, as being
an “annoyance to the public in general who dwell or occupy"
property in the vicinity.” Where a magistrate had ordered
the removal of a house which a prostitute had built on her
own land, and in which she was living, upon a finding by
a jury that she was a nuisance under s. 521 of Act X. of

1872, which is the same as s. 133 of the Criminal Procedure
Code of 1882, the order was set aside. The Court said

:

“If she made her house the resort of bad characters, or
filled it with noisy dwellers at night, or entertained her
admirers with music or disreputable nautches, her con-
tinuance where she is might well be a discomfort amounting
to a positive nuisance to the neighbourhood. It may be
very unpleasant to have such a neiglibour, but so long as

the woman behaves herself orderly and quietly, and creates

no open scandal by riotous living, I do not see how the law
can interfere with her.”^ In the Presidency towns ample
powers for the removal of brothels are given by the various

Town Police Acts.^ Even under these acts a house in which
a prostitute dwells, and in which she is constantly visited

by men is not a brothel. The term in its legal acceptation

applies to a place resorted to by persons of both sexes for

purposes of prostitution,-*

§ 368. In America several cases have arisen where it has-

been attempted to bring within the law of nuisance, cases

in which acts have exercised a disturbing influence upon
the minds of persons entertaining particular religious-

opinions. As, for instance, where proceedings were insti-

tuted to stop the running of tramcars on Sunday, on the

ground that it prevented the plaintiffs from enjoying the

sabbath as a day of rest and religious exercise. The Court
refused to grant an injunction. They thought that the rule

was, that the injury must be one which would affect all

alike who come within the influence of the disturbance. It

must be something about the effects of which all agree.

Otherwise that which might be no nuisance to the majority,

might be claimed to deteriorate property by particular

* Nundo Kumaree v. Anund Mohun^ 24 Suth. Or. 68.
^ Bengal Act, IV. of 1866, s. 43 ;

Madras Act, VIII. of 1867, s. 30.

Singleton v. Ellison (1895), 1 Q.B. 607.
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persons.^ The same principle has been repeatedly acted

Uf)ou in India. In one case the defendants, who were Labis,

were convicted on the charge of having caused a public

nuisance under s. 268, by placing a Mohammedan symbol,
during the Mohurrnm festival, on a part of the village waste,

in the neighbourhood of Hindu temples, whereby they were
likely to cause serious annoyance to the Hindu public.

The conviction was set aside by the Madras High Court.
Turner, C.J., said: ‘‘It is obvious from the language of the
Act that it was not intended to apply to acts or omissions
calculated to offend the sentiments of a class. In this

country it must often happen that acts are done by the
followers of a creed which must be offensive to the senti-

ments of those who follow other creeds. The erection of a
place of worship in a particular spot is likely to oflfend the
sentiments of adherents of other creeds residing in the
neighbourhood ; but the Penal Code does not regard such
an act as a public nuisance. The scope of the provision we
are considering is to protect the public, or people in general,
as distinguished from the members of a sect.” ^ This de-
cision was followed by the Bombay High Court, in*a case
where the accused had been convicted of a nuisance, by
exposing meat that was about to be cooked for a feast, to
the annoyance of certain Jains who were on the road to
their temple.^ Nor is the mere slaughtering of animals in
a private place, and at an hour when people are not likely
to be about, a nuisance, though it was possible that the act
might be witnessed by persons whose special tenets rendered
it offensive to them. But the wilful slaughtering of animals
in a public street, in a manner to cause pain and disgust to
all persons of ordinary humanity, would be punishable under
s. 290.^

§ 369. The definition in s. 268 treats as sufficiently con-
stituting a nuisance, “any act which causes any common
injury or annoyance to the public.” Taking this in its
literal sense, floating blacks from a chimney, which entered!
a window and soiled a carpet, or the whistle of a railways
engine which awoke people at night, might be indictable.
I imagine, however, that these general terms must be taken
only as indicating the nature of the acts or omissions which

1 Bigelow. Torte. 470. 2 Muttumira v. Keg., 7 Mad. 590.
^ Reg. v. liyramji, 12 Bom. 437.
^ Reg. V. ZakiiMin, 10 All. 44. See also Satku v. Ibrahim 2 Bom

457 ;
Kccsi Sujaudin v. Alahhavdas, 18 Bom. 693.

*
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constitute a nuisance, while, as to degree, the facts of each

case must be governed by the rules of conamon sense, as

pointed out by s. 95, and by the well-known practice in such

matters laid down by the English courts. In a leading

•case on nuisances,^ Lord Westbiiry, C., said : It is a very

desirable thing to mark the distinction between an action

brought for a nuisance upon the ground that the alleged

'nuisance produces material injury to the property, and an
action brought for a nuisance on the ground that the thing

alleged to be a nui86tnce is productive of sensible discomfort.’’

If a man lives in a town, it is necessary that he should

submit himself to the consequences of those operations of

trade which may be carried on in the immediate locality,

which are actually necessary for trade and commerce, and
•also for the enjoyment of property, and for the benefit of

the inhabitants of the town and the public at large.” But
when an occupation is carried on by one person in the

neighbourhood of another, and the result of that occupation

is a material injury to property, tlien there unquestionably

arises a very different consideration. I think that, in a
case of that description, the submission which is required

from persons in society to that amount of discomfort which
may be necessary for the legitimate and free exercise of the

trade of their neighbours, would not apply to circumstances

the immediate result of which is sensible injury to the value

•of his property.” In the same case. Lord Wensleydale said,

at p. 653 : Everything must be looked at from a reason-

able point of view. Therefore the law does not regard

trifling and small inconveniences, but only regards sensible

inconveniences, injuries which sensibly diminish the comfort,

onjoyment, or value of the property which is affected.” In
that case it was proved that the fumes arising from copper
smelting works caused injury to vegetation, and to the health

•of the cattle, and this was held to amount to a nuisance.

§ 370. As regards personal discomfort arising from
noxious fumes, smells, and the like, it was long ago laid

down by Lord Mansfield, O.J., that, “It is not necessary
that the smell should be unwholesome

;
it is enough if it

renders the enjoyment of life and property uncomfortable.” ^

^ St. Helens Smelting Co. v. Tipping, 11 H.L. Ca. 642, at p. 650.
^ i?. V. White, 1 Burr., at p. ^7 ;

per Abbott, C.J., R. v. Neil, 2
C. & P. 4^^-, Malton Board of Health v. Modton Manure Co., 4 Ex. D.
^2. The vitiation of tho atmosphere so as to make it noxious to
health is specially punishable by s. 278.
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As to the decree of personal discomfort which constitutes a
nuisance, Eiiight Bruce, V.C., said : The important point

for decision may properly be thus put : Ought this incon-

venience to be considered as more than fanciful, or as one*

of mere delicacy or fastidiousness, or as an inconvenience
materially interfering with the ordinary comfort, physically,,

of human existence, not merely according to elegant or
dainty modes and habits of living, but according to plain,

sober, and simple notions among English people.”^ In
considering this question, however, regard must be had to

the character of the locality, and the class of persons of

whom the public is composed. To make a nuisance indict-

able, it must be a nuisance to the public or to the people
in general, not merely to a few persons, drawn from a
higher class and accustomed to a higher standard of comfort
than their neighbours. Where any act or occupation

causes an undoubted public nuisance, a person who is

charged with such a nuisance cannot plead that a number
of other persons are committing other nuisances as bad as,,

or worse than, his own, and that his contribution the

general annoyance is a merely imperceptible addition. As
Abbott, O.J., said :

‘‘ The presence of a number of nuisances
will not justify any one of them, or the more nuisances there

were the more fixed they would be.” But when you come
to consider whether discomfort, which might be fairly

considered a nuisance to a private individual, is a nuisance

to the public, it is important to consider how the public

choose to live. In 8t Helens Smelting Co, v. Tipping, Lord
Cranworth referred to a case tried before himself for a
private nuisance arising from smoke in the town of Shields,

.

where he had said to the jury, ‘‘ You must look at it, not
with a view to the question whether, abstractedly, that
quantity of smoke was a nuisance, but whether it was a
nuisance to a person living in Shields

;
because if it only

added in an infinitesimal degree to the quantity of smoke,

.

I held that the state of the town rendered it altogether

impossible to call that an actionable nuisance.”^ In a-

similar case, the Court said, with reference to the tanneries

of Bermondsey, or to any other locality devoted to a
particular trade or manufacture of a noisy or unsavoury

1 Walter v. Selfe, 4 De G. & Sm. 315, at p. 322 ; S.C. 20 L.J. Ch^

.

433.
2 Bex V. Neil, 2 C. & P. 485 ;

CrossUy v. Lightowler, L.B, 2 Ch. 478.
3 11 H.L. Ca., p. 653.
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character: ‘‘Whether anything is a nuisance or not is a

question to be determined, not merely by an abstract con-

sideration of the thing itself, but in reference to its circum-
stances. W'hat would be a nuisance in Belgravia would
not necessarily be a nuisance in Bermondsey.”^

§ 371. Where an act is a nuisance to the public, it is no
defence that it is in itself a perfectly lawful act, and that

it is done upon a man’s own ground, in a convenient place,

and in a proper manner, for the illegality consists in using
your own property so as to harm tlie public.^ Nor is it any
answer, that the injury to the public is more than counter-

balanced by the benefits resulting from the act or occupa-
tion complained of to the general community, or to the
locality itself.^ Nor that the acts complained of were con-

tinuously done in the same place before the public came
there

;
for this is only saying that the acts were lawful

when they began, and were continued after they became
unlawful.^ Nor that the nuisance had continued during a
length of time which would have established an easement
as agfiinst a private person. For no lapse of time can bar

an indictment which is brought by the Crown for the pro-

tection of the community.® Where, however, private pro-

perty has been dedicated to the public, subject to an
obstruction or a right of user, which would be a nuisance

if commenced after the dedication, no action or indictment

will lie. The thing complained of is not an infringement

of the public right, but a limitation of it.®

§ 372, Where the Legislature authorizes the doing an
act which would otherwise be a nuisance, of course no
indictment will lie for the necessary consequences which
follow from the doing of that act. Where a railway com-
pany was authorized to make a line parallel to and adjoin-

ing a highway, it was held that they could not be indicted

^ Sturges v. Bridgman^ 11 Ch. D., at p. 865.

Baniford v. Turnley, 8 B. S. 62 ; S.C. 31 L.J. Q.B. 286 ;
Cavey

V. Lidbetter, 13 C.B. N.S. 470; S.C. 32 L.J. C.P. 104; Jtajmohun Bose
V. E, L Ry, 10 B.L.R., at p. 263.

^ R. V. Wurdf 4 A. & E. 3^, at p. 404 ;
Reg, v. Train, 2 B. & S.

^40; S.C. 31 L.J. M.C. 169.
^ Biurges v. Bridgman, 11 Ch. D., p. 865; !per Lord Halsbury,

Fleming v. HisJop, 11 App. C^., p. 697.
^ Per Lord Elienborough, C.J., R. v. Cross, 3 Camp. 227

;
Weld v.

Bornby, 7 East. p. 199; Municipal Commissioners of Calcutta v.
Mahomed Alt, 7 B.L.R. 499 ;

S.C. 16 Sutb. Cr. 6.
« Fisher V. Browse, 31 L.J. Q.B. 212 ; S.C. 2 B. & S. 770 ; Arnold v.
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for a nuisance, because the engines and trains frightened

horses on the high road.^ Nor is there any obligation on
the company to erect screens to conceal the engines, or to

take any such extraordinary precautions beyond what are

implied in conducting their business in a careful and proper
manner.^ In all such cases it must be determined upon the
wording of the particular statute, and upon the facts of the

case, whether the Legislature intended that the thing com-
plained of should be done, even though it created a nuisance,®

or merely authorized the doing of it, provided it could be
done without being a nuisance.^ Nor in any case can the

authority of the Legislature be relied on, where the pro-

ceeding authorized by it might have been carried out in a
manner which would not cause a nuisance. Where persons

were empowered to cut channels through a highway to

make a line of navigation, this threw on tliem the obli-

gation to build a bridge over the channel.® A railway com-
pany which is permitted to construct their line on a level-

crossing over a highway, is bound to construct it so that

carriages may cross the rails without injury.® An autljprity

to erect workshops or cattle-docks is not an authority for

placing them where they will be an injury to others.'^ An
authority to construct a tramway authorizes the company to

create a certain amount of obstruction on the road, but not
to collect such a number of horses in a stable near the road
as to be a nuisance to the neighbours.®

§ 373. A summary mode of removing nuisances is pro-
vided by Chapter X. of the Criminal Procedure Code of
1882.

Whenever a district magistrate, a sub-divisional magis-
trate, or, when empowered by the Local Government in this

' jB. V. Fease, 4 B. & Ad. 30
;
per Lord Cairns, Hamm&rsmith By. Co.

V. Brandy L.II. 4 H.L., p. 216; per Lord Blackburn, Metropolitan
Asylum v. HilU 6 App. Ca., p. 203 ; London and Brighton By. Co. v.

Trumany 11 App. Ca. 45.
2 SimHn v. London and North-Western By, Co.j 21 Q.B.D. 453; per

Lord Blackburn, London and Brighton By, Co. v, Truman. 11 Add. Ca.,

p. 617.
® London and Brighton By, Co. v. Truman

,

11 App. Ca. 46.
^ Metropolitan Asylum District v. Hilly 6 App. Ca. 193, explained, 11

App. Ca., pp. 53, 57, 63 ; Beg. v. Bradford Navigation Co.. 32 L.J. Q.B.
191 ; S.C. 6 B. & S. 631.

® B. V. Ken'isony 3 M. & S., p. 531.
® Oliver v, North-Eastern By., L.R., 9 Q.B. 409.
7 Bajmohun Bose v. East India By. Co., 14 B.L.B. 241.
^ Bapier v. London Tramways Co. (1893), 2 Ch.
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behalf, a magistrate of the first class, considers, on receiving

a report or other information and on taking such evidence'

(ifany) as he thinks fit,

that any unlawful obstruction or nuisance should be re-

moved from any way, river, or channel which is or may be*

lawfully used by the public, or from any public place, or

that any trade or occupation, or the keeping of any goods'

or merchandise, by reason of its being injurious to the
health or physical comfort of the community, should be
suppressed or removed or prohibited, or

that the construction of any building, or the disposal of

any substance as likely to occasion conflagration or explo-

sion, should be prevented or stopped, or

that any building is in such a condition that it is likely

to fall and thereby cause injury to persons living or carrying

on business in the neighbourhood or passing by, and that in

consequence its removal, repair, or support is necessary, or

that any tank, well, or excavation adjacent to any such
way or public place should be fenced in such a manner as

to prevent danger arising to the public,

—

such Magistrate may make a conditional order requiring

the person causing such obstruction or nuisance, or carrying

on such trade or occupation, or keeping any such goous or

merchandise, or owning, possessing, or controlling such
building, substance, tank, well, or excavation, within a time
to be fixed in the order,

to remove such obstruction or nuisance
;
or

to suppress or remove such trade or occupation
; or

to remove such goods or merchandise
;
or

to prevent or stop the construction of such building
;
or

to remove, repair, or support it ; or

to alter the disposal of such substance ; or

to fence such tank, well, or excavation, as the case may
be; or

to appear before himself or some other magistrate of the
first or second class, at a time and place to be fixed by the-

order, and move to have the order set aside or modified in

manner hereinafter provided.

No order duly made by a magistrate under this section
shall be called in question in any civil court.

Explanation,—A ‘public place* includes also property
belonging to the State, camping grounds, and grounds left

’
' for sanitary and recreative purposes** (s. 133).
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laid down in s. 134. On being so served, the person majr

either obey it, or show cause against it, or apply to have a

jury appointed to try whether the order is reasonable and
proper (s. 134). If he takes no such step; or if, on his

showing cause, the magistrate takes evidence and confirms

the order; or if, upon reference to a jury, the order is

pronounced to be reasonable and proper, with or without

modification, the order is made absolute, and disobedience

to it is punishable under s. 188 of the Penal Code (ss. 136,

137, 139). If the act is not performed, the magistrate may
perform it himself, and recover the costs by the sale of any
building, goods, or other property removed by his order, or

by the distress and sale of any otlier movable property of

such person within or without the local limits of such

magistrate’s jurisdiction. No suit shall lie in respect of

anything done in good faith under this section (140).

Very large powers are also given by the various Municipal

Acts, for the abatement of nuisances of all sorts,^ and for

the prevention of infectious diseases.^

§ 374. Sections 269 and 270 make it a punishable offence

to do any act which is, and which the accused knows, or has
reason to believe, to be likely to spread the infection of any
^lisease dangerous to life. It is further necessary, under the
former section, that the act should have been "done unlaw-
fully or negligently

;
under the latter section, malignantly,

which, I suppose, means with a deliberate intention that the
above result should follow. If a death ensued from an act

done under s. 270, it would undoubtedly be murder. Section
269 agrees with the English common law. It is not an
offence to inoculate with small-pox, when done Iona fide as

a remedial measure
;
® but it is an offence to carry a child

suffering from small-pox through the public streets, or into
.any place of public resort, without necessity

;
^ or to enter

a railway carriage when suffering from cholera
;
^ or to take

1 For Calcutta, Bengal Act, II. of 1888, ss. 221—316; for Burmah,
Act XVII. of 1884, ss. 76—105, amended by Act XXL of 1891 ; for the
Punjab, Act XX. of 1891, ss. 90—136; Bombay Act, VI. of 1873,
ss. 30

—

79

;

Madras Act, I. of 1884, ss. ^—367.
Act XVII. of 1884, ss. 126, 127; Act XX. of 1891, ss. 139—141;

Bengal Act, II. of 1888, ss. 321—334 ; Madras Act, I. of 1884, ss. 368—
.377.

3 Hex V. Burnett, 4 M. & S. 272; see Penal Code, ss. 81, 87—99:
.Mad. H.C. Rulings, 10 July, 1867 ; S.C. Weir 71 [95].

* Hex V. Vmtandillo, 4 M. <& S. 73; Hex v. Burnett, ibid, 272.
^ Heg. V. Krishnappa, 7 Mad. 276.

2 o
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a glandered horse into a public place, to the danger of

persons whom it might infect.'

§ 375. The duty not to spread infectious illness and the
limitations upon that duty, were fully examined by Lord
Blackburn in the case of the Metropolitan Asylum District

V. Hill^^ where it had to be decided whether a small-pox

liospital was a public nuisance. He pointed out that pnmd
facie it was an indictable offence to take an infected person

into any place where he would come into contact with other

persons, but that it would be a defence to an indictment

if it could be shown that there was a sufficient reason to*

excuse what is primd facie wrong. As, for instance, where
those who have charge of a person suffering from an infec-

tious disorder have not the means of isolating him from
others ; or where they can in no other way discharge their

legal obligation of doing their best to procure advice and
assistance for him

;
or where some overwhelming necessity,

such as a fire in the house, compels them to carry the
patient through a crowd. A similar question arose in

Bombay, where an action was brought against a steamship
company for breach of contract in not shipping five hundred
pilgrims from Bombay to Jeddah. The plea was that the
pilgrims had arrived at Bombay from Singapore in a ship
in which small-pox had broken out on the voyage, and that

on the day on which they should have been shipped, fresh

cases were occurring—not among the five hundred tendered
for shipment, but amongst the others,—and that the ship-

ment of the five hundred would have been an act punishable
under s. 269. This plea was hold to be insufficient, appa-
rently on the ground that the company might, by tafeing

suflScient precautions, have shipped the five hundred so as
not to endanger any one else, and that their contract bound
them to do so, if it was in any way possible.®

§ 376. Except for the contrary opinion of so eminent ati

authority as Sir Eaymond West, I should have thought it

absolutely certain tnat this section would apply to the case
of any person who, knowing that he or she was suffering from
syphilis, solicited or consented to connection with another.
It is, and must be known to be, a necessary result that the
disease will be communicated, and its dangerous conse-
quences are equally known. Where, however, a prostitute*

_ j. y. Henson, Dearsl. 24. 23 ^pp 3^93^ pp 204^ 2O6.
Bombay and Persia bUamship Co, v. Ewbattino Co,, 14 Bom. 147..

3
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had been convicted under this section for communicating
syphilis to the prosecutor, whom she had assured that she

was healthy, the conviction was set aside by the High Court
of Bombay. West, J., said: “Assuming that there was
dangerous disease, and culpable negligence, still accused’s

act of sexual intercourse would not spread infection without

the intervention of the complaining party, himself a respon-

sible person and himself generally an accomplice.”^

It may, however, be suggested with all respect for the

learned judge, that neither reason is satisfactory. The
intervention of the prosecutor merely amounted to this,

that in doing an act which was immoral but lawful, he
exposed himself to a risk which he did not intend to incur,

and which, on the assurance of the defendant, he did not

believe he was incurring. Suppose a man enters a gambling
saloon, which is kept by a person who is in the infectious

stage of small-pox, could it be contended that his “ inter-

vention ” would be an answer to a charge against the other,

if he were to sicken of the disease? As to his being an
accomplice, it is difficult to understand in what sense the

word is used, or how the circumstance could be relevant.

Upon the statement of the case, he certainly was not an
accomplice in an offence under s. 269, as he did not believe

the w^oman was committing such an offence. He was an
accomplice in the commission of an immoral act. But even
an accomplice in an illegal act, such as a burglary, would
be entitled to complain if his associate tried to kill him
during the commission of the crime.

A similar question arose, under a different branch of the

law, in the case of Beg, v. Clarence? There a husband wais

indicted under 24 & 25 Viet., c. 100, ss. 20 and 47, for

inflicting grievous bodily harm, and for an assault occasion-

ing actual bodily harm, upon his wife. The facts were that

he had intercourse with her while suffering from venereal

disease of which she was not aware. If she nad been aware
she would not have consented. It was necessary, under the
statute, to make out an assault, which could not be where
the act was consented to. The conviction had to rest upon
the principle that a consent obtained by fraud under a
mistake of fact, is not a consent. Acting upon this
principle, W illes, J., had, in two cases, convicted of assault,
M here the prisoner had communicated disease to girls, who

‘ Reg, V. Rakma, 11 Bom. 59. “ 22 Q.B.D. 22.
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consented to the intercourse in ignorance of the disease.^

Hawkins and Field, JJ., thought the conviction was right.

The rest of the Court reversed it. It is submitted that this

decision has no bearing upon the present question, which is

simply, whether a particular act comes within the letter

and spirit of a particular section. If it does, the fact that
incalculable benefit may be effected by enforcing it, can be
no reason for allowing it to lie idle.

§ 377. Kegligence.—Sections 279—289 contain a series
of provisions by which mere negligence is made punishable,
apart from any injury actually done. It is plain that the
essence of the offence consists in the possibility of injury,
and not in its actual occurrence, as all the clauses contain
the words ‘‘ likely to cause hurt or injury,” or words of a
similar nature. The occurrence of actual injury meets with
punishment under ss. 337 and 338; though, strangely
enough, the actual inflicting of hurt is liable to less punish-
ment under s. 337 than the commission of the same act
would be if no hurt resulted. Nor is it necessary that there
should be any intention to injure, or reason to anticipate
the particular injury that ensued, if it was in fact caused
by the defendant’s negligence.^ It is sufficient if the care-
lessness is such as does cause, or is likely to cause, injury.

Legal negligence is something more than carelessness. It
involves some act or omission, which is a breach of the duty
which the person charged owes to somebody, who suffers or
may suffer an injury in consequence. There must be an
obligation to take care before any one can be punished,
either civilly or criminally, for not taking care.® The
obligation may arise by contract, or by statute, or may be
implied by law from the relation between the parties, or
from the nature of the act done

; but it cannot be assumed.
The definition of negligence is the omitting to do some-

thing which a reasonable man would do, or the doing
something which a reasonable man would not do.” Each
case must be judged in reference to the precautions which,
m respect to it, tne ordinary experience of men has found
to be sufficient, though the use of special or extraordinary
precautions might have prevented tne particular accident

4 F. & p. 1105; Beg. v. Sinclair, 13 Cox, 28,doub^ m Imland
; Begarty v. Shin^i, 13 Got, 124.

^

^ith V. London and South-Western By. Co., L.E., 6 C.P. 14.
Gatt^ree v. Egerton, L.B., 2 C.P. 371; CoUis v. Selden, L.K., 3 C.P.
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which happened,^ On the other hand, it is not enough to

show that the person accused acted bond Jide, and to the best

of his skill and judgment. The rule requires in all cases| a
regard to caution such as a man of ordinary prudence would
observe. Where the act that is being done requires special

skill, those who do it are bound to conduct themselves in

a skilful manner,^ unless the necessity of the case forces an
unskilled person to make the attempt.

How far a master may be liable criminally for the acts

of his servants is a question which has already been dis-

cussed (ante, §§ 13—17). It is only necessary to refer to

that discussion, and to repeat generally, that negligence,

to be criminal, must be the personal act of the person

charged
;
that is, he must either have ordered the act to

be done in an improper manner, or he must have omitted

the precautions which he was bound individually to take,

or he must have knowingly employed an incompetent
person.

§ 378. It is incumbent on the prosecution to prove not

only that there was negligence on the part of the defendant,

but that the negligence caused or materially contributed

to the injury, if any happened
;
or was so likely to cause

inju^ as to be punishable under some particular section of

the Uode, where none has happened. Where the facts are

equally consistent with the guilt or innocence of the person

accused, the case fails. For instance, where a person is run
over by a carriage or train, and there is no evidence that

the accident arose from any carelessness on the part of the
driver, there is nothing to show that the vehicle ran over the
man rather than the man against the vehicle.® On the other
hand, “ where the thing is solely under the management of the
defendant or his servants, and the accident is such as, in the
ordinary course of things, does not happen to those who have

^ Per Alderson, B., Blyth v. Birmingham Waterworks Co,, 11 Exclu
781 ; S.C. 25 L.J. Ex. 212, adopted by Brett, J., Smith v. Londmi and
South- Western By. Co., L.R., 5 C.P., at p. 102.

Jones V. Bird, 3 B.N.C. 837 ;
Vaugimn v. Menlove, 5 B. & A. 468,

p. 475.
3 Cotton Y. Wood, 8 C.B, N.S. 568; S.C. 29 L.J. C.P. 333; Wakelin

T. London and South- Western By. Co., 12 App. Ca. 41 ; 6 Mad. H.C.
Bulings 32 ; see, too, Hammuck v. White, 11 C.B. N.S. 688; S.C. 31 L.J.

129, where Willes, J., citing 1 East. P.C. 264, su^ested that,
where death had followed, the person who caused it ought to show
that he took that care to avoid it, which persons in similmr situations

are most accustomed to do.
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the management of machinery and use proper care, it affords

reasonable evidence, in the absence of explanation by the

defendants, that the accident arose from want of care/^ ^

Accordingly, where a man was walking along a public

highway, and goods which the defendant was raising or

lowering by machinery fell upon him, it was held that in

the absence of explanation irom the defendant as to how the

accident occurred, negligence must be assumed.^

§ 379. In all cases of this sort, it is most important to

distinguish between the weight of evidence to prove negli-

gence, and the existence of any evidence from which it

can be inferred. In Cotton v. Wood, referred to above,

Williams, J., said: “I wish to add that there is another

rule as to leaving evidence to a jury, which is of the greatest

importance, and that is, tliat where the evidence is equally

consistent with either negligence or no negligence, it is not

competent for the judge to leave it to the jury to lind either

alternative, but it must be taken as amounting to no proof

at all.” The same rule was laid down by Lord Cairns, C.,

in a- case which is now the governing decision upon this

point. He said :
‘‘ The judge has a certain duty to dis-

charge, and the jurors have another and a different duty.

The judge has to say whether any facts have been estab-

lished by evidence from which negligence may be reasonably

inferred
;
the jurors have to say whether, from those facts,

Aviien submitted to them, negligence ought to be iiil'erred.

It is, in my opinion, of the greatest importance in the
administration ofjustice that these separate functions should
be maintained, and should be maintained distinct. It would
be a serious inroad on the province of the jury if, in a case

Avhere there are facts from which negligence may be reason-

ably interred, the judge were to withdraw the case from the
jury upon the ground that, in his opinion, negligence ought
not to be inferred

;
and it would, on the other hand, place

in the hands of the jurors a power which might be exercised
in the most arbitrary manner, if they were at liberty to hold

* Per Erie, C.J., Scott v. London Dock 3 H. & C. 59C ; S.C.
L.J. Ex. 220.

Byrne v. Boodle, 2 H. & C. 722 ; S.C. 33 L.J. Ex. 13 ; Scott t

London Dock Co,, uh. sup, ; Kearney v. London, Brighton, and Soui
Coast By, Co,, L.R., 6 Q.B. 769. For a case where an accident occurre
on the premises of the defendant, but there was nothing to connect tl

defendant with the person whose act probably led to the accident, m
Weifa) e v. London and Brighton By, Co., L.R., 4 Q.B. G93.
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that negligence might be inferred from any state of facts

whatever.” ^

§ 380. According to the rules of civil law, even although
the defendant has been guilty of negligence, still, if that

negligence would have been harmless only for equal or

greater negligence on the part of the plaintiff, the latter

cannot recover.^ This doctrine of contributory negligence

is not, however, a defence in criminal as it is in civil cases.^

The object of a suit is to recover damages for an injury, and
it is fair that such damages should not be recovered, if the

plaintiff has brought the harm upon himself. The object

of an indictment is to protect the public, and it will be
sustainable if the defendant has been in fault, even though
some one else may have been equally in fault. The question

will still be: Did he rashly or negligently do an act which
was likely to endanger the public ? If he did, the fact that

the actual injury to a member of the public was brought

about by the carelessness of the latter, will be no defence.

§ 381. The word “injury,” in ss. 279, 283, 285, 286, and
287, has been held by the Bombay Higli Court, in ar case

arising under s. 285, "to include injury to the property of

any one as well as his life.'^

In cases under s. 279 the defence will generally be that

the act complained of was merely an accident; as, for

instance, that a horse got out of control
;
® that the signals

on a railway could not be seen at all, or in sufficient time,

or the like.® Similar considerations will arise under s. 280.

§ 382. The offence dealt with by s. 282, is where a person
conveys a passenger for hire in a vessel which is so un-
seaworthy, either from its own condition or from the way
in which it is loaded, as to endanger his life. It is not
sufficient that it was in that state; it must have been known
by the defendant to be in such a state, or he must have
occupied such a position that his ignorance of it amounts to
negligence. The owner of a ship would be bound to take
all proper precautions to ascertain whether his ship was

^ Metropolitan By, Co, v. Jackson, 3 App. Ca. 193, at p. 197. So held
by the Madras High Court (6 Mad. H.C. Rulings 32).

Badley v. London and North- Western By,, 1 App. Ca. 754.
6 Mad. H.C. Rulings 32; post, § 412.

* Beg. V. Natha Lalla, 5 Bom. H.C. C.C. 67.

Hammock v. White, 11 C.B. N.S. 588; S.C. 31 L.J. C.P. 129;
Manzoni v. Douglas, 6 Q.B.D. 145.

^

^ See Accident, ante, § 158.
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seaworthy or not. The manager of a booking-office, at

which passengers are supplied with tickets for any vessel

they wish to select, would be under no such obligation. It

is also to be remembered that seaworthiness is a relative

term, and merely means fitness to perform the service which
the vessel is about to undertake. A ship may be fit to
undertake a small coasting voyage, with an ordinary cargo^

when it would not be fit to go to China in the typhoon
season, or to carry a load of machinery.^ Where acts, which
would otherwise come within this section, endanger the life

of a ^rson who is not being carried for hire, they will be
puni^able under s. 336.

§ 383. The offence constituted by s. 283, differs from that

defined by s. 268 in this—that it is not necessary to show
that the act complained of is a public nuisance. It is

sufficient that it causes danger, obstruction, or injury, to

any person in any public way or public line of navigation.

Of course, an act which causes an injury, etc., to every one,

must necessarily be an injury done to any one, but not vice-

versa^ The liability results from the consequences to the

individual harmed, not from any impropriety in tlie act

itself. If there is a legal right to do the act, of course it

is not punishable, unless improperly performed. Where a
sewer had been made in a highway, or a fireplug had been,

fixed in it, under statutory authority, the defendant was not

liable because the natural subsidence of the materials with
which the trench had been properly filled left a hole in

the highway, or because the wearing away of the road left

the fireplug standing up, so that, in each case, a passer-by

was injured.^ It wouldj of course, be otherwise, if the
statutory authority was negligently or improperly carried

out. A railway company which is authorized to carry its

line across a public highway, with the obligation to provide

gates and fences at the spot, is liable for injuries suffered

by any one who gets upon the line by reason of the absence
of such gates and fences.^ Similarly, there are some acts

which are so necessary to the ordinary enjoyment of

property, that they are lawful, even though they cause a
temporary obstruction to the highway, such as the stoppage
of carts to unload goods into a warehouse, or the erection of

» Kopitoffv. Wilson, 1 Q.B.D. 377.
2 Hyams v. Wehster, L.B.,4Q.B. 138; Moore v. Lambeth Waterworks^

17 aB.p. 462.

Western By, Co,, L,R., 9 Ex. 157.



8eoi. 882-884.] PROOF OF OBSTRUCTION, 569

a lioarding to protect the public while buildings are being
repaired.^ But a private person is not at liberty to break
up the highway to lay gas or water-pipes for the use of his

house.^ The occasional inconvenience arising from crowds
of persons or carriages blocking up the road when a private

entertainment is being given is not punishable, if reasonable

precautions are taken to mitigate the evil; but it is a
nuisance that the streets should be blocked up night after

night by crowds waiting to enter a theatre, and it would
be punishable, even though only a single person complained

that access to his house was obstructed.^^

§ 384. It would seem that, under this section, obstruction

to some person must be found either expressly, or, at all

events, as a matter of necessary inference. When a police-

man deposed that he ‘‘ saw a bad-smelling net dried on the
Bid by the side of the defendant’s house, so as to cause

struction to persons passing by,” the Court held that this

i not make it sufficiently appear that obstruction was

t
used to any particular individual or individuals.” ^ But if

e net had been hung so as to stop up the way, I injagine

pt would not have been necessary to prove that any parti-

|bular person had in fact been obstructed. In a Bengal
lease it appeared that the defendants had set up a bamboo
dam for the purpose of catching fish across the bed of a
navigable river. It contained a movable portion, through
which boats could pass, and it was guarded and lighted so

as to prevent accidents happening. On these facts the
High Court, without deciding whether there was any such
injury to any particular person as was necessary to constitute

an offence under s. 283, felt no doubt that the obstruction

constituted a nuisance under s. 268, and was therefore

punishable under the general clause, s. 290.^

Under this section also, as in all the similar cases, the
danger or injury must be such as would naturally follow
from the act. Therefore, where the facts were that the
defendant, being possessed of land abutting on a public foot-

way, excavated an area in the course of building a house

^ Herruig v. Metropolitan Board of Works. 34 L.J. M.C. 224 : S.C
19 O.B. N.S. 510.

2 Beg. V. Longton Gas Oo., 29 L.J. M.C. 118.
3 Barber v. Fenley (1893), 2 Ch. 447, where the whole law as to

nuisance to highways is discussed.
* Beg. V. Khader Moidin^ 4 Mad. 235.
® Fetition of Umesh Chandra^ 14 Cal. 656.
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immediately adjoining: the foot-way, and left it unprotected,

and a person walking in the night fell in, the defendant was

held to be liable
;
though, in point of law, the party who

fell in was off the road, and was in law a trespasser,^^ But

the contrary was held where a man made a well in the

middle of his field, through which there was a right-of-way,

and a person, straying off the path at night, fell into it.

Martin, B., after citing the last case with approval, said: “But

when the excavation is made at some distance from the way,

and the person falling into it would be a trespasser upon the

defendant’s land before he reached it, the case seems to be

different. We do not see where the liability is to stop. A
man going off a road in a dark night, and losing his way,

may wander to any extent. We think the proper and true

test of legal liability is, whether the excavation be substan-

tially adjoining the way.” ^

§ 385. In Fletcher v Bylands ^ a doctrine was laid down

which is frequently referred to as extending the liability

of owners of property to consequences following from acts

which were in themselves lawful, and w'hich did not become

unlawlful by virtue of any negligence on the part of the

proprietor. There a landholder had constructed a reservoir

upon his land, the water from which had escaped through

some old shafts, of which no one appears to have bea

aware, into the plaintiffs mine. It was held that the e-

fendant was liable on the ground, as expressed by Led

Cranworth, that “ if a person brings, or accumulates, onAs

land anything which, if it should escape, may cause daiage

to his neighbour, he does so at his peril. It it does esape

and cause damage, he is responsible, however careft he

may have been, and whatever precautions he mayiave

taken to prevent the damage.” And so Lord Cairns,C.,

spoke of this as being “ a non-natural use of the land^or

the purpose of introducing into the close that which in its

natural condition was not in or upon it.”
^

§ 386. This doctrine, however, is subject to two limita-

1 Barnes v. Warded C.B. 392; Hadley v. Taylor^ L.R.,1 C.P. 53; and

see Brown v. Eastern^ and Midland Ity, Co., 22 Q.B.D. 391.

- Hardcastle V. South Yorkshire My. Co., 28 L.J. Ex. 139 ;
S.C. 4 H.

& N. 67 ;
Eounsell v. Smith, 29 L.J. C.P. 203 ;

8.C. 7 C.B. N.S. 731

;

Minks v. South Yorkshire My. Co., 32 L.J. Q.B. 26 ;
S,(’. 3 B. & S. 244

;

see Meg. y. Anthony Udayan, 6 Mad. 280.
=* L.R., 5 H.L. 330, at pp. 339, 340.
* See, too, Smith y. Fletcher, 2 App. Ca. 781.
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tions. First, that it does not apply where the act, from
which the injury arises, is the natural, proper, and necessary
way of using the property, and is done for the public benefit,

or for the common benefit of the person who does it, and the
person who complains of it. As, for instance, the storing of
water in tanks in India for agricultural purposes;^ or in

oisterns in houses for the general use of all who occupy the
house.^ Secondly, that it does not apply where the dangerous
element has been let loose by some overpowering and un-
foreseen cause, such as is called by lawyers via major, or the
;act of God. As, for instance, where the embankment of a
reservoir was swept away by a rainfall of unprecedented
violence following upon a thunderstorm. As to via major,
the Court said :

“ In this case I understand the jury to have
found that all reasonable care had been taken by the de-
fendant, that the banks were fit for all events to be antici-

pated, and the weirs broad enough
; that the storm was of

such violence as to be properly called the act of God, or
via major. No doubt, not the act of God, or via major, in
the sense that it was physically impossible to resist it, but
in the sense that it was practically impossible to*do so.

Had the banks been twice as strong, or if that would not do,
ten times, and ten times as high, and the weir ten times as
wide, the mischief might not have happened. But those
are not practical conditions, they are such that to enforce
them would prevent the reasonable use of property in the
way most beneficial to the community.”'**

different considerations from those discussed in Fletcher
V. Rylanda arise, where the dangerous matter has come upon
a man’s property without his own act or consent. In the
case of Whalley v. Lancashire and Yorlcshire Railway

j

it

^appeared that, in consequence of an unprecedented lall of
rain, water had accumulated to such an extent against the
defendants’ embankment that its safety was endangered.
To protect themselves the railway company cut trenches in
their embankment, with the result that the water passed
through and flooded the plaintiff’s laud, which lay on a
lower level. The jury found that the cutting of the trenches

^ Madras By. Co, v. Zemindar of Karvaitnugaer

,

1 LA. 364:; S C
B.L.B. 209 ;

S.O. 22 Suth. 279 ; Bam Lall Singh v. Lill Dhary, 3 CaL
77

Taylor, L.K., C Ex. 217; Boat v. Fedden, L.E.. 7 03,
W)1

;
Anderson v. Oppenheimer, 5 602.

^ 13^*B D
^ ^ ^ D. C7.
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was reasonably necessary for the protection of the defendants*

property, and that it was not done negligently, Udor
these findings it was held that the defendants were liable,

as they had no right to protect their own property by trans^

ferring the mischief to the plaintiff’s. At the same time it

was admitted that if they had foreseen the danger and taken
exactly the same steps to pass on the water when it came,,

they would have acted within their rights.^

§ 387. The fact that the owner has given permission to
the public, or to a certain class of persons, to pass over his

property does not make it a public way, so as to prevent his

erecting dangerous constructions upon it, or even so as to

cast upon him the obligation of fencing them round so as to

guard against injury from them. Therefore, where the

workmen in a Government dockyard were allowed to cross

certain land within the premises in order to reach water-

closets, and a Government contractor was allowed to erect

machinery which crossed the shortest and most convenient^

though not the only, way to these water-closets, and one of

the workmen was injured by the machinery, it w^as held that

no action was maintainable against the contractor.'^ But even
in such a case the owner of the land is bound not to do any-
thing likely to cause injury to those who came upon tho
land by his permission without giving them duo notice, or

otherwise placing it in their power to protect themselves.

Therefore, where upon a private road, along whi^h persons-

were in the habit of passing with the owner's permission, the
defendant placed building materials, and gave no notice, by
signal or otherwise, it was held that he was liable' for the

injury which accrued to a passer-by. Willes, J., said', :
‘‘ Tho

defendant bad no right to set a trap for the plaintjiifT. A
person coming on lands by licence has a right to suppose
that the person who gives him the licence will not ano any-
thing which causes him injury.”® A still stronger obli-

gation lies upon the owner of private property w^ho invites

the public to make use of it for business purposes, as a iyharf

or a market. He is bound to keep it in such a safe ' con-

dition that those who enter upon it shall not be endanigered

* See King v. Pagham, 8 B. & 0. 355.

Bolch V. Smith, 81 L.J. Ex. 201 ; S.C. 7 H. & N. 736 ; Gau^ret v*
Egerton, L.R., 2 C.P. 371. \

^ Corh/ V. Bill, 27 L.J. C.P. 318 ;
S.C. 4 C.B. N.S. 556 ; and see ^olch

V. Smith, uK sup, \



IBooi. 386~^88.J OWNEE AND OCCUPANT.

by its condition.^ None of these cases, however, would
come under s. 283, though they might be punishable under
-s. 290.

§ 388. Under s. 283, the person liable is the person who
is in possession or charge of the property. Primdfacie this

person is the actual occupant, whether he is the owner or

tenant, and it makes no difference in the latter case that, as

between himself and his landlord, the latter is liable to make
repairs. In an old case, the defendant was indicted for not re-

pairing a house standing ruinous upon the highway,and likely

to fall
:
just such a case as is pointed to by s. 283. The in-

dictment alleged tliat he was bound to repair hj reason of the

nature of his holding^ and the verdict found that he was a
tenant-at-will, who certainly is not bound to repair as
regards himself and his lessor. But the Court held that the
statement that he was bound to repair by reason of his

holding was ‘‘only an idle allegation; for it is not only
•charged, but found, that the defendant was occupier, and in

that respect he is answerable to the public
;
for the house

was a nuisance as it stood, and the continuing the house in
that condition is continuing the nuisance. And as the
danger is the matter that concerns the public, the public
-are to look to the occupier and not to the estate, which is

not material in such case to the public.” ^

According to civil law, and afortiori according to criminal
law, a landlord is not liable merely because premises in the
occupation of a tenant are in such a state as to amount to a
nuisance.® Nor does he become liable for a nuisance created
by a tenant merely because, when the tenancy came to an
•end, he renewed it, the property with the nuisance on it

never having got back again into his hands.^ If, however,
he has himself created the nuisance, he is of course the
person liable,® and if the nuisance is one of a continuing
•character, he does not free himself from liability by letting
the premises to a tenant.® The occupation of servants or

^ White V. Pliillipsy 15 C.B. N.S. 245 ; S.C. 33 L.J. C.P. 33; Lctx v.
Darlington, 6 Ex. D. 28 ; Miller v. Hancock (1893), 2 Q.B. 177.

2 R. V. Watt&, 1 Salk. 357 ;
per Littledale, J., 5 B. & C., p. 560, affd.

•6 M. & W., p. 510.
2 Russell V. Shenton, 3 Q.B. 449 ; Nelson v. Liverpool Brewery Co,, 2

*O.P.D. 311.
’

^ Bowen v. Anderson (1894), 1 Q.B. 164.
^ Draper v. Sherring, 30 L.J. M.C. 225.
® R. V. Pedly^ 1 A. & E. 822 ; Thomson v. Gibson, 7 M, & W 456 •

Todd V. Flight, 9 C.B. N.S. 377; S.C, 30 L.J. C.P, 21.

* ^ »
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agents will be the occupation of their employer, though of

course they would be personally liable for any nuisance-

created by themselves.^

§ 389. The Municipal Acts in India, following those in

England and the colonies, vest the highways in the statutory”

body created by the Act, and clothe it with various powers-

and duties in regard to the repair and maintenance of the

highways. In some cases this obligation is limited by a

provisi(m that it shall only exist *^so i'ar as the funds at

their disposal will admit.” In Mersey DocJcs v. Oihbsj^^

Blackburn, J., in delivering the opinion of the judges, said

‘‘In our opinion the proper rule of construction of such

statutes is that, in the absence of something to show
contrary intention, the Legislature intends that the body,^

the creature of the statute, shall have the same duties, and
that its funds shall be rendered subject to the same liabilities,,

as the general law would impose upon a private person doing

the same things.” Accordingly, where a municipality had
constructed a barrel drain in the highway, and then allowed

it to fell out of repair, so that it became a hole into which a
man and horse fell, Sir Barnes Peacock said :

“ Their Lord-

ships are therefore of opinion that the applicants, by reason,

of the construction of the drain, and their neglect to repair

it, whereby the dangerous hole was formed, which was left

open and unfenced, caused a nuisance on the highway, for

which they were liable to an indictment. This being so,,

their Lordships are of opinion that the corporation are also-

liable to an action at the suit of any person who sustained a

direct and particular damage from their breach of duty,” ^

§ 390. Where the charge against the municipality or

other statutory body is for mere non-feasance, or neglect to-

repair the ro^s in their charge, more dilBcult questions

arise. In England it has been laid down generally, “ that

wherever a statute prohibits a matter of public grievance to-

the liberties or security of a subject, or commands a matter
of public convenience, as the repairing of the common

^ Rich v. Basterfield, 4 C.B. 783 ; S.C. 16 L.J. C.P. 273 ; 5 B. & C.,

p.560.
L.K., 1 H.L., at p. 110, folld. Sanitary ComniiaBioners of Gibraltar'

V. Orjilaf 15 App. Ca., p. 412.
® Borough of Bathurst v. Macpherson^ 4 App. Ca. 256, at p. 267,

explained in Municipality of Ficton v, Oddert (1893), A.C. 525, at

p. 531, and Munici^ Council of Sydney v. Baurke (1895), A.C. 433,.

followed Corporation of Calcutta v. Anderson, 10 Cal. 445.
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streets of a town, an offender against such statute is punish-

able by way of indictment for his contempt of the statute,

unless such method of proceeding do manifestly appear to

be excluded by it.”^ Where, however, as in the case of

municipal or similar authorities, the obligation rests entirely

on statute, it is necessary to ascertain whether the statute*

which vests the roads in a particular authority, imposes

upon it an absolute obligation to keep them in repair, or
only empowers and desires the authority, as part of its

function, to do so. In arriving at a conclusion on this point,

it is material to inquire whether the clause which is relied

on as creating an absolute obligation, is in the same words'

as other clauses, which are only discretionary. It is also

material to consider whether any indication of an attempt

to enforce the obligation is given by annexing penalties for

its breach, or by providing any procedure in case of default.**^

Where there is such a distinct duty imposed, those guilty

of a breach of that duty are, in England, liable to an indict-

ment for a misdemeanour ;
otherwise they are not.® Under

the Penal Code, however, mere breach of a statute is not

sufiScient, unless it is attended with some of the consMuences
or intentions specified in some particular section. JFurther,.

where the neglect results in an injury to an individual, it

will be further necessary to show that, as regards that

individual, the statute intended to impose a duty whi(?h the
authority negligently failed to perform. If a statute directs

the performance of a duty for the purpose of maintaining a
road, and a neglect to perform it causes injury to private-

property adjoining the road, no action would lie against the
authority by the proprietor.^ An indictment founded on
the assumption that there had been any neglect of duty
towards the injured person would probably fail. It must be
remembered that none of these decisions apply where the
public body is under contract with the individual for

remuneration.®

§ 391. A liability founded upon the fact that property is

in the possession or under the charge of any one cannot last

ifter his possession or charge has been brought to an end.

1 2 Hawk. P.C. 289.
2 “When a statute inflicts a penalty for not doing an act, the

penalty implies that there is a legal compulsion to do the act in
question,” per cwriam^ Redpath v. Allens L.II., 4 P.C. 611,

® Municipal Council of Sydney v. Bourke (1895), A.C. 433.
^ Sanitary Commissioners of Gibraltar v. Orfila. 15 App. Ca. 400.
^ Brabant v. King (1896), A.C. 6^.
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Accordingly, where the defendants’ vessel, owing to the
negligence of their servants, struck on a sand-bank, and
becoming from that cause unmanageable was driven by the
wind and tide upon a sea-wall of the plaintiffs’ which it

damaged, it was held that the defendants were liable for the
damage so caused. The vessel then became a wreck, and
•could only be removed by being broken up. She had
valuable property on board, and was broken up, not as fast

as she might have been, but as fast as was consistent with
the removal of the property. During the interval that
•elapsed between her becoming a wreck and the final break-
ing up she did further injury. It was held that for this the
defendants were not responsible, as they were entitled to

remove the property before breaking her up.^ And if the
•defendants had chosen to abandon the wreck at once, they
might have done so without breaking her up.^

§ 392. Animals.—Section 289 deals with the improper or

careless management of animals. The principal point to be
•considered under this section will be the knowledge that the
defendant had of the dangerous properties of the animal.

Where the very nature of the animal gives him warning,
Ms knowledge will be assumed

;
as, for instance, if a person

were to make a pet of a tiger, or a bear. Otherwise, express
knowledge will have to be shown, in order to involve the
necessity of unusual caution. Where injury is done by a
horse, a pony,® a bull, or a dog, and it is not shown
that the animal was peculiarly vicious, or that his vice was
known to i his master, no indictment could be maintained,
unless he had neglected the ordinary precautions employed
by every one who uses such animals.* But if the animal
kad shown a savage disposition to the knowledge of the
owner, it would not be necessary to show that he had actually
injured any one.® In considering the knowledge of the
master, it is material to inquire what knowledge as to the
dangerous propensities of the animal was possessed by his

servants. Their knowledge will not necessarily be imputed

^ Bailiffs of Bomney Marsh v, Triaitu House, L.R. 5 Ex. 204, affd..

L.R. 7 Ex. 217.
- Brown V, Mallett, 5 C.B. 699, the Douglas, L.R. 7 P.D. 151.
Beg, V. Chaud Maual^ 19 Huth. Cr. 1.

^ Harnnmck v. White, 31 L.J. C.P. 129; S.C. 11 C.B. N.S. 588; CW
V. Burhidge, !^ C.B. N.S. 430; S.C. 32 L.J. C.P. 89; 3 Mad. H.C.
Appx. xxxiii.; Beg, v. Projonarain^ 2 Suth. Cr. 61; Beg, v. Mozaffar
Khalifa, 9 B.L.R. Appx. 36.

® Worth V. GilUng, L.R. 2 C.P. 1.
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io him, but it will be a question for the jury whether the

persons who received actual notice of such facts stood in

such a relation to the defendant that it was their duty to

communicate the notice to him, and whether in fact they

4id communicate it.^

§ 393, Where the animal is known to be mischievous, or

is of the class of undomesticated animals, which from their

nature are dangerous, though capable of being brought

under a certain degree of subjection, the rule of civil law

seems to be to infer negligence absolutely, from the mere
fact that an injury has followed. Where the injury arose

from a savage monkey. Lord Denman laid down the law as

follows :
“ The conclusion to be drawn from an examination

of all the authorities appears to be this, that a person keep-

ing a mischievous animal, with knowledge of its propen-

sities, is bound to keep it secure at his peril

;

and that if it

does mischief, negligence is presumed, without express

averment. The negligence is in keeping such an animal
^fter notice.^ This case was followed, and the general prin-

ciple approved, where the injury was caused by an elqphant

which was being exhibited by the defendants.®

It is probable, however, that the interpretation of this

section would be stricter, as is always the case where the

doctrine of constructive negligence is applied to criminal

law
;
and that if every proper and reasonable precaution had

been taken, no criminal indictment would lie, even though
the animal finally escaped and did damage. A good deal

would also turn upon the lawfulness of the object for which
the creature was kept. Even if it were legal negligence in

a private person to keep a tiger for his own amusement or

profit, the same doctrine would not be applied to a keeper
of a Government menagerie. If it were, such an institution

would become impossible. Again, it would be a different

thing if it could be shown that the animal was justifiably

iept for purposes of self-defence. Accordingly, where a
man got into the garden of another by night and was there
injured by a dog, and it appeared that the dog was kept
for the protection of the garden, and was tied up all day,
but was let loose at night : Lord Kenyon said : That every

1 Baldwin v. Casdla, L.B. 7 Ex. 325 ;
Applehee v. Percy, L.R. 9 C.P.

‘64:7, p. 658.
^ May V. Burdett, 9 QJB. 112 ; see Fletcher v. Bylands, L,R, 1 Ex.

^ Filburn v. Peoples Palace Co,, 25 Q.B.D. 258.

2 p
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man had a riglit to keep a dog for the protection of his

garden or house: that the injury which this action was
calculated to redress was, where an animal known to be mis-
chievous was suffered to go at large, and the injury there-
fore arose from the fault of the owner in not securing such
animal, so as not to endanger or injure the public : that here
the animal had been properly let loose, and the injury had
arisen from the plaintiffs own fault in incautiously going
into the defendant’s garden after it had been shut up,” ^

On the other hand, where a commoner turned out on a
common, across which there were public footpaths, a horse
which he knew to be vicious and dangerous, and it kicked
and killed a child, it was held that he was criminally liable,

though the child had strayed on to the common a little way
off the path. And the majority of the judges seemed to be
of opinion that the result would have been the same, though
the child had strayed a considerable distance from the path.^

Under s. 289 the question would be merely one of fact : was
the danger which followed one which was rendered probable
by letting loose such an animal in such a place ?

The defendant is only bound to guard against probable
danger; that is, such danger as may be calculated to arise

from the nature of the beast itself. But I conceive that no
indictment would lie if an injury arose to any one from his
own obstinate and foolhardy conduct in venturing too near
it, with full knowledge of its qualities. And even in civil

cases. Lord Denman said, that if the injury was solely occa-
sioned by the wilfulness of the plaintiff after warning, that
might be a ground of defence.®

§ 394. Under all these sections, and especially under
ss. 284—289, it will probably be held, in conformity with
the principles of civil law, that much greater caution will
be required in regard to the general public than will be
called for in regard to a man’s own servants, who are
employed in any occupation of danger. Their employment
is voluntary, and from its very nature gives them full notice
of all the perils to which they are exposed, and of the pre-
cautions by which those perils may be avoided. In England
nearly every occupation is fenced round with a network of
duties, which are imposed upon the employer for thft

^ Brock V. Coijeland^ 1 Esp. 203.
* lUfj. V. Dant, 34 LJ. M.C. 119 ; S.C. L. & C. 667.
^ May V. Burdett, 9 Q.B. 118.
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protection of those in his service. Every such statute fixes

an obligation uj^n the employer, the neglect of which does
render him civilly liable,^ and may render him criminally
liable according to the circumstances. In the absence of
such statutory duty, it will be a question of fact, What are
the dangers necessarily incidental to the duty undertaken,
and what are the precautions which it is reasonable and
proper to take, so as to diminish those dangers to a minimum f
The owner of a passenger vessel is bound properly to fence
in those parts of the ship to which the passengers resort,
so that they may not fall overboard or into the engine-
room, A much smaller amount of protection is possible
as regards the crew, though every reasonable amount of
protection should be afforded. A livery-stable keeper who
knowingly sent a vicious untrained horse to a customer to
ride, would be liable. He would not be so if he merely put
a rough-rider upon the horse’s back to break him in,

though in fact the man were thrown and killed. But it

would be his duty to give the man full notice of the danger
he would^ encounter, not to call upon him to incur any
unusual risk, and to supply him with everything that was
proper to diminish the risk.^

' Baddeley v. Earl Granville, 19 Q.B.D. 42B.

^

^ See, as to the general principle volenti nonfit Injuria and its limita-
tions, Woodley v. Metropolitan District By, Co,, 2 Ex. D. 384 ; Thomas
V Quartermaine,!^ Q.B.D. 685; Yarmouth v. J?Vawce, 19 Q.B.D. 647:
^russell V, Handyside, 20 Q.B.I). 359 ; Memhery v. Great Western By,
Co., 14 App. Ca. 179 ; iS7mth v. Baker (1891), A.C. 325.
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. CHAPTER IX.

OFFENCES AFFECTING THE HUMAN BODY.

I. Assault, § 394A.
II. Criminal Force, §§ 395—397.

III. Hurt, Simple and Grievous, §§ 398, 398A.
IV. Culpable Homicide, §§ 399-^0.
V. Bash and Negligent Acts, § 434.

VI. Aiding in Suicide, § 435.

VII. Attempts to cause Death, §§ 436—440.

VIII. Offences connected with Childbirth, §§ 441—447.

«

§ 394A. Crimes of violence affecting the person rise by
various stages, from a mere assault up to murder. Each of

these stages again ramifies into various degrees of aggrava-

tion, according to the person affected by them, and the mode
and circumstances of the offence.

An assault is a threat of using criminal force to another,

accompanied by a real or apparent capacity to carry out the

threat at once (s. 351). A mere menace of a future injury

is not an assault; but words of menace may give such a
character to the gestures or preparations of the speaker, as

to show an intention to use immediate violence. Conversely,

the words may negative such an immediate intention, and
may reduce it to a mere threat of future or contingent
harm.^ The essence of the offence is the effect reasonably

produced upon the mind of the person threatened. It is

not an assault to threaten another with violence, which
obviously cannot be carried out, as by brandishing a stick

at a distance. On the other hand, it is not necessary to

show that the defendant had any intention of carrying out
his threat, or even, apparently, that he had the means of
carrying it out, iprovidM the person threatened might fairly

have supposed tnat he bad the means. In one case, Parke,

* Exnlanation, s« 351 ; Cama v. Morgan^ 1 Bom# H.C. 205#
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said :
** My idea is that it is an assault to present a pistol

at all, whether loaded or unloaded. If you threw the
powder out of the pan, or took the percussion cap off, and
said to the party, ‘This is an empty pistol/ then that
would be no assault

;
for there the party must see that it

was not possible that he should be injured. But if a person
presents a pistol which has the appearance of being loaded,
and puts the party into fear and alarm, that is what it is

the object of the law to prevent/’ ^ Other judges have held
that presenting an unloaded pistol was not an assault

;
^ but,

whatever the English law may be, Baron Parke’s ruling
seems in direct accordance with the language of s. 351.
Suppose a person begins to unloose the muzzle of a ferocious

dog (Ulus. 6), and terrifies a woman or a child into a fit

;

would it be any answer that the muzzle was locked, and
that the defendant had not got the key, or had got the
wrong key, or that the lock was rusty and would not answer
to its key ?

§ 395. Criminal force.—^Force is defined with almost
metaphysical subtlety by s. 349. Criminal force is defined
by s. 360 as being (1) the intentional use of force to any
person, (2) without that person’s consent, (3) in order to
the committing of any offence, or (4) witn the intention
to cause, or with a knowledge that he will be likely to cause,
by use of such force, injury, fear, or annoyance to the person
to whom the force is used.

(1) The word intentional excludes all involuntary, acci-

dental, or merely negligent acts. An attendant at a bath,
who, from pure carelessness, turned on the wrong tap, and
thereby scalded the person in the bath (s, 350, Ulus. A),

would be liable to heavy damages, but would not have
committed the offence of using criminal force.

(2) Consent in this, as in all other sections of the Code,
must be taken as defined by s. 90, which has already been
discussed {ante, § 194). There is a difference between doing
an act without the consent of a person, and against his wilL
The latter implies mental opposition to an act which is

anticipated before it takes place. If a man suddenly
receives an unexpected blow, he is struck without his
consent, but not against his will, which he has no oppor-
tunity of exercising. Where it is an element of an offence

^ Eeg, V. St. George, 9 C. & P. 483, at p. 490.
2 Blake v. Bwrnard, 9 C. & P. 626

; Beg. v. James, 1 C. & K. 530.
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that the act should have been done without the consent of

the person affected by it, some evidence must be offered

that the act was done to him against his will or without his

consent.^ In the majority of cases this will be inferred from

the character of the act.

(3) Where the force used to a person is an essential

element in the offence intended to be committed, if the

latter offence is only an offence by reason of the want of

consent, the whole charge will fail, unless want of consent

is proved. For instance, under s. 354, there can be no
intention to outrage, nor probability of outraging, the

modesty of a woman who consents to the act. Such consent,

therefore, -equally negatives the criminal force under s. 350,

and the crime supposed to be intended under s. 354. Force
is al^o an element in the crime ot adultery

;
but there tlie

completed act is an offence, independently of the force used.

The consent of the woman would be an answer to au indict-

ment for criminal force, but not to a charge of adultery

(s. 91).

§ 396. (4) Where the use of force is not a step to the

commission of another offence, mere want of consent is not

enough. The act must be intended to cause injury, fear, or

annoyance to the person to whom the force is used. Other-
wise, a friendly squeeze of the hand, or slap upon the back
would be criminal. Such an act, if done by a Pariah to a

Brahman, with au intention to produce ceremonial pollution

on the latter, probably would come within the section. As
Baron Parke said :

“ The act must be of au adverse nature.

A touch, in order to draw the plaintiff’s attention, or in

pushing througli a crowd in the ordinary manner, is not

sufficient.'’^ This will make a considerable difference

between the law of India and that of England as to indecent

assaults. By English law,^ an indecent assault on a female
is a distinct offence. Any touching without consent is an
assault, and, by a later statute,^ no consent, if given by a

young person under the age of thirteen, is any answer to

the charge. Under Indian law, no consent given by a
person under twelve years of age is of auy avail (s. 90) ;

and
no doubt the principle laid down in Beg, v. Loch^^ would also

^
Hey, V, Fletcher^ L.R. 1 (J.C. 39.
Rawlings v. TUl^ 3 M. W. 28; Coward v. Badddey^ 4 II. & N.

481
;
8.0. 28 L.J. Ex. 260.

* 24 & 25 Viet., c. 100, 8. 52. ^ 43 & 44 Viet., c. 45, s. 2.
“ L.J{. 2 0.0. 10.
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be applied, that where children bad submitted to indecent

treatment, being ignorant of the character of the act done,

this could not be considered a consent. On the other hand,

many children under the age of twelve are perfectly aware
of the nature of such acts, and willing to submit to them.

In such a case, although this willingness conld not supply

the element of consent, it would negative the idea that such

an act would cause either fear or annoyance. In some cases

it might undoubtedly cause physical injury. It would also

negative the possibility of the act intended being a crime

under s. 354. Apparently, then, it would not be an offence

at all, unless the prisoner were actually trying to have

sexual intercourse with a girl under ten years of age. In

that case, his attempt, if successful, would be rape under

s. 365, and therefore, if unsuccessful, would be punishable

under s. 511. Similarly, there is no section of the Code
which makes it an offence for one male to commit acts of

mere indecency with another male, as in England under
48 & 49 Viet., c. 69, s. 11. Such an act, if it amounted
either to attempting or abetting an offence under s. 377,

would be criminally punishable. But otherwise, if con-

sented to with full knowledge by the other party, it would
be no offence at all, and the infancy of the consenting party

would make no difference.

§ 397. The punishment for assault or criminal force varies

by ss. 352 and 358, according as the offence is, or is not

committed, under the influence of grave and sudden provo-

cation. This is defined in the same manner as in culpable

homicide, and will be fully considered under that head

§ 415). Various cases in which assault and criminal violence

assume aggravated forms are provided for in ss. 354—357.

The only one of these which requires special notice, viz.

s. 354, has been already discussed. Where a prisoner is

charged with an attempt to commit a rape, but the Court is

not satisfied that the accused was determined to gratify his

passions at all events and in spite of all resistance, he should
be convicted under that section, and not under s. 511.^

The fact that a result, unforeseen and incapable of being
foreseen, has followed upon an assault or upon the use of
criminal force, does not alter its character or the punish-
ment due to it. For instance, where the accused gave the
deceased a pusli, which caused him to fall, and in the fall

^ lleg, V. Shankar, 5 Bom. 403.
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he broke his toe, and subsequently died of tetanus

;

it was-

held that no offence but that of criminal force had been,

committed.^

§ 398. Hurt.—Under the above sections it is not neces-
sary to show that any suffering? or injurious consequences
followed from the act done. Such cases are provided for

by other sections. Hurt, and grievous hurt, are dedned by
ss. 319 and 320. A person is not punishable for causing
hurt or grievous hurt, unless he causes it voluntarily

;
that

is, with the intention of causing it, or with the knowledge
that he is likely to cause it. A man who strikes a woman
with a child in her arms, and strikes her on that part of her
person which is close to the head of the child, in a maimer
likely to cause grievous hurt to any one on whom the blow
falls, must know that he is likely to cause such hurt to the
child, and is properly punished if that result follows.^ A
person who intends to cause one of the eight sorts of grievous
hurt, and who causes a different one, is still punishable for

causing grievous hurt (Explanation, s. 332). If a person
intends to cause simple hurt, but uses means which are, and
which he ought to have known were likely to cause grievous
hurt, and grievous hurt follows, he will be punishable under
s. 325. If nothing more than simple hurt follows, he will

only be punishable under s. 323. It^ however, he only
intends simple hurt, and uses means which have no reason-
able chance of causing anything more serious, and, in fact,,

grievous hurt follows—as, for instance, if he breaks the skin
by a slight blow, and an attack of erysipelas ensues, which
results in three weeks’ illness—he is still only punishable
under s. 323, as he neither intended, nor knew that he was
likely, to cause anything more (Explanation, s. 322),

§ 398A. The word voluntarily ” is defined by ss. 321 and
322. It will be observed that the only thing which has to
be considered under each definition is the state of the
prisoner’s mind at the moment the act is committed. If he
then intended, or knew that he was likely, to cause grievous
hurt, the suddenness of the intention will be immaterial.
A voluntary act is not to be confounded with a premedi-
tated act. In a case where a prisoner was indicted for a
common assault, and also for maliciously inflicting grievous-
bodily harm, the jury found that he was ‘^guilty of an.

^ Beg, V. Acharjys^ 1 Mad. 224.
^ lleg. V. Siihaemui, 3 Cal. 623.
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aggravated assault, but without premeditation, and that it

was done under the influence of passion.” The Court held
that this was a sufficient verdict of guilty upon the more
serious charge. They said: "We think this assault wa&
intentional in the understanding of the law, though com-
mitted without premeditation and under the influence of
passion.” ^

Where an act, which would be culpable homicide were
death to ensue, only causes grievous hurt, the ofiender will

always be punishable under this section. Because, in order
to come under s. 299 the criminal must have known that he
was likely to cause death, and any injury which is likely to
cause death is grievous hurt (s. 320, cl. 8) ;

therefore, he
must not only have caused grievous hurt, but known that
he was likely to cause it. But the converse does not follow ;
and if a person intending to cause grievous hurt actually
causes death, it is not necessary that he should be guilty of
culpable homicide, because many species of grievous hurt
are not likely to cause death. If, therefore, it could be
shown that the offender intended merely to break a finger
and did break it, but an attack of heart disease was bfought
on, of which the sufferer died, here the knowledge necessary
to constitute culpable homicide would be wanting, and a
conviction could only be had under s. 325.^ And similarly^
if the act was only intended and likely to cause hurt, but
from some unforeseen cause is followed by death, the accused
can only be punished under s. 323.^

These offences again are subject to a mitigated punish*
ment by ss. 334 and 335, where the hurt, or grievous hurt^
was caused on grave and sudden provocation, if the offender
neither intends nor knows himself to be likely to cause such
hurt to any person other than the person who gave the
provocation. The meaning of this, of course, is, that if a
person who has received provocation assails the person who
lias given the provocation, he is only liable to a light
punishment. But if, while out of temper in consequence
of the provocation, he were to attack an innocent person, or
to run anmch generally, like a Malay, the previous prove*
cation would be no excuse. I should not have thought it
necessary to point this out, but that a case occurs in which

1 B. V. Sjmrrow, Bell, 298; S.C. 30 L.J. M.C. 43.
^ Beg. V. O'Brien, 2 AIL 766

;
Beg. v. Idu Beg, 3 All. 776.

1 V I*
^ Straight, J,, gives a summary of the

celebrated inlhr case
; Beg. v, Bandhir Smgh, 3 All. 597.
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draft Code of 1879, lay down the law as follows, in accordance

with the authorities cited below. ** A child becomes a

human being within the meaning of this Act, when it has

completely proceeded in a living state from the body of its

mother,^ whether it has breathed or not,^ and whether it

lias an independent circulation or not,® and whether the

navel string is severed or not ;
^ and the killing of such

child is homicide, when it dies after birth in consequence

of injuries received before, during, or after birth.” ^

§ 401. What amounts to the killing of a newly born

infant under the Code, has to be collected from two uncon-

nected sections. By Explanation 3 of s. 299, the causing

the death of a child in the mother’s womb is not homicide.

But it may amount to culpable homicide to cause the death

of a living child, if any part of that child has been brought

forth, though the child may not have breathed or been

completely born.” By s. 315, ** Whoever, before the birth

of any child, does any act with the intention of thereby

preventing that child from being born alive, or causing it

to die after its birth, and does by that act prevent the

child from being born alive, or causcws it to die after its

birth, shall, if such act be not caused in good faith for the

purpose of saving the life of the mother, be punished,” etc.

It seems to me that these sections were intended to produce
a state of law different from that which prevails in England,
in two respects : 1. That no act done before the birth of a
child can be culpable homicide, though the child is subse-
quently born alive, and dies afterwards from the effects of
the injuries received while in the womb. Such an offence

appears to be only punishable under s. 315. 2. That when
any part of an existing child has once made its appearance
in the world, it may be culpable homicide to do it an injury
with the intention of terminating its existence. The word
“ may,'* I suppose, was inserted to meet the case, specifically

stated in s. 315, when it is necessary to sacrifice the child
to save the mother. The result would be, that no case
could be culpable homicide, where the child was injured

^ Jieg, V. FouUon, 5 C. & P. 329,
Beg, V. Brain, 6 C. P. 349.

3 This seems contrary to Beg, v. Enock^ 5 0. & P. 539 • Bea, v
Trilloe, C. & Marsh, 650 ; Beg, v. Wright, 9 C. & P. 764.

*

: * Beg, V. Trilloe, C. & Marsh, 650.

Beg, V. Weet, 2 C. & K. 784. The whole subject is discussed in
Taylor’s Medical Jurisprudence, chaps. 75—79.
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through its mother, or by any direct injury to itself before

it had left the womb, wholly or in part. But that when it

had once reached that stage, any deliberate injury might
be culpable homicide, if it was done with the intention of
preventing the complete birth of a living child, or of

causing the death of such a child, if completely born alive*

No doubt this view, if correct, would get rid of many of the
difficulties which arise under English law.

§ 402. Causing Death.—Any act is said to cause deaths

when the death results either from the act itself, or from
some consequences necessarily or naturally flowing from
that act, and reasonably contemplated as its result. As if a
man were to lay poison in the food or medicine which
another was likely to take, or were to induce him to enter

a room with a dangerous lunatic or a savage animal.^ So
where a woman left her infant in an orchard, covered only

with leaves, in which condition it was killed by a kite
;
or

hid it in a hogstye, where it was devoured.^ And where
death results from a series of wrongful acts, constituting a
systematic course of ill-treatment, the death is properly

said to be caused by the ill-treatment, though no one of

the acts, taken by itself, would have been fatal to life.

But where this treatment has been pursued by a succession

of pereons, not acting in unison with each other, each is

only answerable for the result of his own misconduct.® As
regards death from causes operating upon the mind, Lord
Hale says ;

“ If a man, either by working upon the fancy of

another, or possibly by harsh or unkind usage, puts another

into such passion of grief or fear, that the party either dies

suddenly, or contracts some disease whereof he dies, this

may be murder or manslaughter in the sight of God, but

not in /oro /lumano, because no external act of violence was
offered, whereof the common law can take notice, and secret

things belong to God.” ^ So far as this statement is still law,

it would probably rest upon the ground that the result was
too remote and unlikely to be treated as the natural effect

of the cause. Lord Denman held that frightening a child

to death was manslaughter, but said that, in the case of a
grown-up person, murder could not be committed by using

^
1 East, P.C. 228. ^ 1 last, P.C. 225 ; 1 Hawk. P.C. 92.

Section 37 and illustrations; jR* v. Huggins, 2 Ld. Baym. 1574;
ante, § 13.

^ 1 Hale, P.C. 429.
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lanp^ua^e so strong and so violent as to cause that person to

die.^ The English Draft Code, s. 167, makes it culpable

homicide to cause death by wilfully frightening a child or

sick person. And so Sir James Stephen says, in the note

io his Digest of Criminal Law, art. 221, Suppose a man
kills a sick person intentionally, by making a loud noise

which wakes him, when sleep gives him a chance of life

;

or suppose, knowing that a man has aneurism of the heart,

his heir rushes into his room, and roars into his ear, ‘ Your
wife is dead !

’ intending to kill, and killing him, why are

not these acts murder?” The latter c^e was put by the

original framers of the Code, and unhesitatingly held to be

murder,^ and their reasoning was assented to by the Indian

Law Commissioners, in their first Report of 1846 (s. 246).

§ 403. Illegal Omissions.—Section 299 only speaks of acts

done; but by s. 32, words which refer to acts done are extended

to illegal omissions, unless the contrary appears from the

‘Context. The Code, as originally drawn (s. 294), included in

the definition of culpable homicide the case of a person who
omits what he is legally bound to do.” As illustrations,

were given the cases of a hired guide who deserted a
traveller in a jungle, where he dies; of a person legally

bound to supply food to the mother of a suckling child who
omits to do so, knowing that the mother’s death may result,

^nd the mother survives, but the child dies
;
and of a person

who keeps another in wrongful confinement, and, being in

•consequence bound to supply him with everything necessary

for his life, omits to procure medical advice for him, knowing
tliat he is likely to die for want of it. In commenting upon
Tthis section, the Commissioners give the following as further
instances of their meaning :

—

“A omits to tell Z that a river is swollen so high that Z
-cannot safely attempt to ford it, and by this omission volun-
tarily causes Z’s death; this is murder, if A is a peon
stationed by authority to warn travellers from attempting
to ford the river. It is murder, if A is a guide who has
contracted to conduct Z. It is not murder, if A is a person
on whom Z has no other claim than that of humanity.”

** A savage dog fastens on Z. A omits to call off tne dog,
knowing that if the dog be not called off it is likely that Z
will be killed. Z is killed. This is murder in A, if the
•dog belonged to A, inasmuch as his omission to take proper

^ Beg. v. Towers^ 12 Cox, 530. 2 Appendix, note M., p. 142,
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order with the dog is illegal (s. 289). But if A be a mere
passer-by, it is not murder.” ^

An illegal omission is an omission to do anything which
a person is legally bound to do. But every illegal omission

could not be charged as an act causing death. It is illegal

not to pay a debt
;
but if a man were to die of starvation

because he was not paid money due to him, his debtor could

not be charged with having caused his death. The relation

of cause and effect would be too remote. Nor, again, is am
omission illegal, even though the death of another may
obviously follow, if the act omitted is one which charity or

humanity would dictate, but which is not an obligation

imposed by law. It may be inhuman, but is certainly not

illegal, to allow a beggar to starve, or a sick man to die for

want of medical aid. ‘'Hence, in order to ascertain what
kinds of killing by omission are criminal, it is necessary, in

the first place, to ascertain the duties which tend to the

preservation of life. They are as follow : A duty in certain

cases to provide the necessaries of life; a duty to do
dangerous acts in a careful manner, and to employ reason-

able knowledge, skill, care, and caution therein
; a duty to

take proper precautions in dealing with dangerous things

;

and a duty to do any act undertaken to be done, by contract

or otherwise, the omission of which would be dangerous to

life.” ^ Accordingly, where death is caused by neglect to

supply the proper necessaries of life to prisoners, to children,

or to apprentices, the offence would be culpable homicide

;

but a parent is under no legal obligation to procure the aid

of a midwife for his daughter when in childbirth, and is

not criminally liable if the daughter dies in consequence.^

And so, where a mistress was indicted for causing the death
of her servant, by neglecting to supply her with proper food
and lodging, Erie, O.J., said : “ The law is clearly, that if a
person has the custody and charge of another, and neglects

to supply proper food and lodging, such person is respon-

sible, if Irom such neglect death results to the person in

custody. But it is also equally clear that when a person^

having the free control of her actions, and able to take care
of herself, remains in a service where she is starved and
badly lodged, the mistress is not criminally respoiisible for

^ Beport, 1837, p. 140. ® 3 Steph. Crim. L. 10.
“ V. Shephard, 31 L.J. M.C. 102 ;

8.C. L. & C, 141)
; 1 Hawk..

P.C. 93, n. As to gaolers, see Foster, Crim. L. 321; Lp.u., s. 37>
illus. (h), (c).
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any consequences that may ensue. The question in the
present case is, whether there is evidence that the deceasec#
was reduced to such a state of body and mind as to be help*-

less, and unable to take care of herself, or that she was so
under the dominion and restraint of her mistress as to be
unable to withdraw herself from her control. If there was
substantial evidence to go to the jury upon either of these
points, the conviction must, of course, be sustained.”^

§ 404. This was the ground of decision in the following
case. The prisoner, a woman of mature age, lived with and
was maintained by tlie deceased, w^ho was aged 73. No
one lived with them. All supplies were purchased by the
prisoner with the money of the deceased, which passed
througli^ the hands of the accused. For the last ten days
of her life the deceased suSered from gangrene of the leg,

which prevented her from moving, or doing anything for

herself. During this time the prisoner took in the usual
supplies of food, but apparently gave none to the deceased.
She procured for her no medical or nursing attendance, and
gave no information of her condition to the neighbours or
relations of the dying woman. It was found as a fact that
the death of the deceased was accelerated by want of food,
medical advice, and proper nursing. The prisoner was con-
victed of manslaughter, on the ground that the helpless
condition of the deceased rendered her absolutely dependent
on the prisoner, and that the possession by the latter of
funds, which she was bound to apply for the benefit of their
owner, rendered her criminally responsible for the death.'^
Such a case under the Penal Code would certainly be
culpable homicide, if not murder. A contrary decision was
given under the following circumstances. A servant girl,
who was about to give birth to a child, concealed the fact
from every one about her, and deliberately abstained from,
taking any of the precautions necessary to preserve the life
ot the child after its birth. It was found as a fact that the
child died in consequence. There was no reason to suppose'
that the mother was actuated by any other motive than
that of keeping up to the last the deception as to her con-
dition. CocklDurn, C.J., after consulting with Williams, J,,.
directed the jurv that upon these facts the woman could,
not be convicted of manslaughter.^ It is obvious that she^

1

2

3

l^g. V. Smith, L. & C. 607, 624; S.C. 34 L.J. M.C. 163.
Beg, V. Inetan (1893), 1 Q.B. 450.
Beg, V. Knights, 2 P. <fe F, 46.
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had no legal duty to the child till it was born alive, and
«,fter its birth it does not appear that she neglected anything
which she could have done. She was convicted under an
English statute, nearly in the same terms as s. 318 of the

Penal Code.

§ 405. Where there has been an omission of a clear

legal duty, it is still necessary to show that the death

was absolutely traceable to it, or accelerated by it. If

n parent, being able to supply medical aid to his infant

•child, refuses or neglects to do so, and the child dies, the

parent is not guilty of culpable homicide, unless it can be

•shown that the child’s life would have been saved or pro-

longed if medical aid had been supplied. Several cases of

this sort have arisen in England, with a sect called the

Peculiar People, whose religion forbids them to interfere

with the ways of Providence by calling in human assistance

in case of illness.^

Under ss. 490—492, breaches of contract, or illegal

omissions, are punishable, whether any injury follows from
the emission or not.

§ 406. Under English law, even where the deceased has

voluntarily done the act which caused his death, it will still

be culpable homicide if it was done from an apprehension of

immediate violence. As, for instance, where, on being

^attacked, he threw himself into a river, or jumped out of a
window, provided the apprehension was well grounded and
justified by the circumstances.^ The principle was, that a

person who is attacked bets a right to make his escape by
every possible means ;

and if his death happens from the

means to which he is driven, the person by whose unlawful

act he is compelled to such extremity is responsible for the

consequence. Under s. 299 the above class of cases seems
to be excluded. That section appears to assume that the

death is caused by the act of the accused, and by an act

which he intended, or knew to be likely, to cause death.

This can hardly, without great straining, be said of a death

which results entirely from the voluntary and unforeseen act

•of the deceased himself, and which would never have
happened from any act done or intended to be done by the

prisoner.

407. Explanation 1 of s. 299 recognizes the rule of

* Re<j. V. Morley, 8 Q.B.D. 571.

»//. V. FittSf C. & M. 284.
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common law ^ that even if a person is actually dying,

any injury which accelerates the death is deemed to be

the cause of it
;
and it maked no difference that the act

which shortens life is done from motives of the purest

humanity, as, for instance, to release a dying man from
intolerable suffering. But if such an act was done with the

consent of a person above eighteen, it would still be murder
by English law, but under the Code it would be culpable

homicide not amounting to murder.^

§ 408. Where an injury of a dangerous character has been

inflicted, which might possibly not have been fatal, but the

sufferer declines to follow proper treatment, or is inju-

diciously treated, or sinks under an operation, which might
possibly have been avoided, the person who inflicted the

injury is considered in law to have caused the death which

results. Any one who puts the life of another in danger is

responsible for the result. ‘‘If a man receives a wound,
which is not in itself mortal, but either for want of helpful

applications, or neglect thereof, it turns to a gangrene or a

fever, and that gangrene or fever be the immediate cause of

death, yet this is murder or manslaughter in him that gave
tlie stroke or wound, though it were not the immediate
cause of his death

;
yet if it were the mediate cause thereof^

and the fever or gangrene was the immediate cause of his

death, yet the wound was the cause of the gangrene or

fever, and so consequently is causa causans” ® This is sub-

stantially the same as the rule laid down in Explanation 2,

s. 299. Accordingly, where a man received a cut upon the
Anger, and the surgeon urged him to allow it to be ampu-
tated, and he refused, and then lock-jaw set in, of which he
died, evidence was offered that if he had submitted to the
operation his life would probably have been saved. Maule, J.

held that this was no defence. The real question was
whether in the end the wound was the cause of death.^ In
another case an operation had been performed, under which
the patient had sunk. Erie, J., refused to receive evidence
to show that no operation was necessary, or that an easier
and much less dangerous operation might have been per-
formed. He said, “I am clearly of opinion, and so is my
brother Eolfe, that where a wound is given, which, in the
judgment of competent medical advisers, is dangerous, and

1 East, P.C. 228 ; Exception 5, s. 300.
* May. V. Hvllmd, 2 M. & Rob. 351.

2 Q

1 1 Hale, P.C. 428.
" 1 Hale, P.C. 428.
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the treatment which they hona fide adopt is the immediate
cause of death, the person wlio inflicted the wound is

criminally responsible.” ^ Where, however, the wound
would not have caused death, but is brought on by improper

applications—that is to say, not merely by applications

which turn out not to have been the most judicious that

might have been employed, but by applications ignorantly

administered by unqualified persons—this, according to

English law, was considered not to be murder, for the death

started from a completely different source, and was not the

result of the act aone.‘-^ The original framers of the Code,

however, considered that the question of murder or no murder
would turn, not upon the cause of the death, but the object

of the wound, and gave the instance of a person interested

in the death of a young heir giving him a slight wound,
knowing that the ignorant and unskilful treatment of those

around him would cause it to terminate fatally, and intending

such a result.® The subsequent Commissioners agreed with

them that such a case, if it could be proved, ought to be

treated as murder, and that it would come under the defini-

tion of the offence. They considered the case, however, so

improbable, that they expressed themselves as “ doubtful of

the propriety of putting it as a case within the definition

(s. 299), for fear of its leading to a latitude of construction

which, under some supposed analogy, might include pre-

dicaments quite beyond its scope.” ^

The rule of the English common law, that a man who
had received an injury from another was not considered to

have been killed by him, unless the death followed within a
year and a day after the injury,® was probably a rough way
of cutting short difficult questions as to whether the injury

was the immediate, or only the remote cause of death. No
such rule is laid down in the Code.

§ 409. Intention or Knowledge.—^Where death has been
caused under such circumstances that it can be called

homicide, it will be murder, or culpable homicide not

amounting to murder, according to the intention or knowledge
with which the act causing the death was done. Murdei
must always be culpable homicide, but not vice versd. Th(
difference between them will be best shown by placing s&

299 and 300 in parallel columns.

J Beg. V. Pym., 1 Cox, 839. ^ i Hale, P.C. 428.

M.. p. 143. * let Report, 1846, s. 251, p. 24f
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299. (1) Whoever causes 300. Except in tlie cases

death by doing an act with hereinafter excepted,culpable

the intention of causing homicide is murder, if the act

death, or by which the death is caused

(2) With the intention of is done with the intention of

causing such bodily injury as causing death, or

is likely to cause death, or 2ndly,—If it is done witli

(3) With the knowledge the intention of causing such

that he is likely by such act bodily injury as the offender

to cause death, knows to be likely to cause

commits the offence of the death of the person to

culpable homicide. whom the harm is caused, or

^rdly .—If it is done with

the intention of causing

bodily injury to any person,

and the bodily injury in-

tended to be inflicted is sufli-

cient,in the ordinary course of

nature, to cause death, or

•Ulily.—If the person com-
mitting the act knows that it

is so imminently dangerous
that it must, in all proba-

bility, cause death, or such
bodily injury as is likely to

cause death, and commits
such act without any excuse
for incurring the risk of

causing death or such injury

as aforesaid.

These distinctions were very fully discussed by Sir Barnes
Peacock in a Bengal case,^ where he said :

‘‘ Culpable

homicide is not murder, if the case falls within any of

the exceptions mentioned in s. 300. The causing of

death ty doing an act with the intention of causing
death is culpable homicide. It is also murder, unless

the case falls within one of the exceptions in s. 300.
Causing death with the intention of causing bodily injury to
any person, if the bodily injury intended to be inflicted is

sufficient, in the ordinary course of nature, to cause death,
in my opinion falls within the words of s. 299, ‘with
ithe intention of causing such bodily injury as is likely to

^ Beg. V. Qora Ckand Goye, B.L.R., Sup. Vol., 443 ; S.C. 5 Suth. Cr. 45,
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cause death/ and is culpable homicide. It is also murder^
unless the case falls within one of the exceptions. See

s. 300, cl. 3.
‘‘ Causing death by doing an act with the knowledge that

such act is likely to cause death is culpable homicide, but

it is not murder, even if it does not fall within any of

the exceptions mentioned in s. 300, unless it falls within

els. 2, 3, or 4 of s. 300 ; that is to say, unless the

act by which the death is^ caused is done with the intention

of causing such bodily injury as the offender knows to be
likely to cause the death of the person to whom the harm
is caused, or with the intention of causing bodily injury to

any person, and the bodily injury intended to be inflicted is

sufficient, in the ordinary course of nature, to cause death,

or unless the person committing the act knows that it is so

imminently dangerous that it must, in all probability, cause

death, or such bodily injury as is likely to cause death.

‘‘In speaking of acts, I, of course, include illegal

omissions.
“ There are manv cases falling within the words of

8. 299, ‘or with the knowledge that he is likely by such

act to cause death,’ that do not fall within the 2nd, 3rd, or

4th clauses of s. 300; such, for instance, as the offences

described in ss. 279, 280, 281, 282, 284, 285, 286, 287,
288 and 289, if the offender knows that his act of illegal

omission is likely to cause death, and if, in fact, it does cause

death. But, although he may know that the act or illegal

omission is so dangerous that it is likely to cause death, it

is not murder, even if death is caused thereby, unless the
offender knows that it must, in all probability, cause deaths

or such bodily injury as is likely to cause death, or unless

he intends thereby to cause death, or such bodily injury as

is described in els. 2 or 3 of s. 300.
“ As an illustration ; suppose a gentleman should drive

a buggy in a rash and negligent manner, or furiously, along

a narrow, crowded street. He might know that he w&s likely

to kill some person, but he might not intend to kill any one,,

or to cause bodily injury to any one. In such a case, if he
should cause death, I apprehend he would be guilty of
culpable homicide not amounting to murder, unless it should'

be found, as a fact, that he knew that his act was sa
imminently dangerous that it must, in all probability, cause
death, or such bodily injury, etc., as to bring the case within
he 4th clause of s. 309. In an ordinary cause o£
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furious driving, the facts would scarcely warrant such a
finding. If found guilty of culpable homicide not amounting
to murder, the offender might be punished to the extent of

transportation for ten years, or imprisonment for ten years

with fine (see ss. 304: & 59); or, if a European or

American, he would be subject to penal servitude instead of

transportation. It would not be right in such a case that

the offender should be liable to capital punishment for

murder. The first part of s. 304: would not apply to the
case. That applies only to cases which would be murder,
if not falling within one of the exceptions in s, 300. If a
man should drive a buggy furiously, not merely along

a crowded street, but intentionally into the midst of a crowd
of persons, it would probably be found, as a fact, that he
knew that his act was so imminently dangerous that it must,
in all probability, cause deatli or such bodily injury, etc., as

in cl. 4, s. 300.^

“ From the fact of a man’s doing an act with the know-
ledge that he is likely to cause death, it may be presumed
that he did it with the intention of causing death, if all the
circumstances of the case justify such presumption; but I
should never presume an intention to cause death merely
from the fact of furious driving in a crowded street, in which
the driver might know that his act would be likely to cause
death. Presumption of intention must depend upon the facts

of each particular case.

“ Suppose a gentleman should cause death by furiously
driving up to a railway station. Suppose that it should be
proved that he had business in a distant part of the country,
say at the opposite terminus, that he was intending to go by
a particular train, and that he could not arrive at his destina-
tion in time for his business by any other train ; that at the
time of the furious driving it wanted only two minutes to
’the time of the train’s starting; that the road was so
crowded that he must have known that he was likely to run

• over some one and to cause death, would any one under the
circumstances presume that his intention was to cause death ?
Would it not be more reasonable to presume that his intention
was to save the train? If the judge or jury should find
that his intention was to save the train, but that he must
have known that he was likely to cause death, he would be
guilty of culpable homicide not amounting to murder, unless
they should also find that the risk of causing death was such

^ See, as to cases of this sort, 1 East, P.C. 231.
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that he must have known, and did know, that his act must^
in all probability, cause death, etc., within the meaning of

cl. 4, 8. 300.
“ If they should go further, and infer from the knowledge

that he was likely to cause death, that he intended to cause
death, he would be guilty of murder and liable to capital

punishment.” ^

§ 410. From this review it appears, that, putting aside

cases which come under the exceptions to s. 300, culpable
homicide must always be murder unless the facts can be
brought strictly within cl. 3 of s. 299. It must be found
that the accusea had actual knowledge that he was likely to
cause death, or liis case will not come within s. 299. It

must be clear that he had not a distinct intention to kill or
to cause vital injury, or a distinct knowledge that his act
would in all probability have such a result, or his case will

come within h. 300.^ A common type of cases coming within
cl. 3 of 8. 299 is that of those brutal assaults, made without
any deadly weapon, but with a violence likely to endanger
life, which do in fact end iatally.® Another type is that of
dangerous acts, done with the knowledge that they do
endanger life, but with no hostile intention, and with the
belief that the danger will be escaped or warded off. Such
was the case of the snake-cbarmer, who, to show his own skill

and dexterity, placed a poisonous snake on the head of one of

his spectators. The boy, not displaying a proper degree of
confidence, pushed the snake away, and was bitten and died.^

Where, however, from some unknown and unforeseen cause
death happens from an unlawful act, which wets likely to
cause hurt, or grievous hurt, but which was not likely to
cause death, the offence will not be culpable homicide, but
only the particular offence which was intended, and in the
ordinary course of nature would have been committed.^
Frequently such offences will be committed where there is

gross negligence in the management of dangerous things, or
gross neglect of duty where human safety is concerned.
A person in charge of an engine who entrusts its management
to a bojr, incapable and known by him to be incapable of
managing it

;
^ a banksman at a mine, who omits the pre-

^ See, to the same effect, per Melvill, J., Bey. v. Oovinda, 1 Bom. 342.
Bey. v. Oirdharee, 6 N. VV.P. 26.
Bey, V. QoviTida^ 1 Bom. 342.

^ Bey. V. Oonesh Dooley^ 5 Cal. 361.

^
Bey. V. Panchamny 6 Suth. Cr. 97 ;

ante, § 398.
O- IT- 10Q
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caution necessary to prevent the trucks running down the

shaft ;
^ the owner of a field through which there is a public

path, who allows a savage bull to be at large in the field,
^

would severally be guilty of culpable homicide if death

occurred. Many of the cases where railway accidents,

resulting in loss of life, occur from neglect of duty or care-

lessness in drivers, pointsmen,or signalmen, which in England

are punishable as manslaughter, would in India be punish-

able under s. 304A. A driver who deliberately pasta danger

signal would in general have committed culpable homicide

if a fatal accident followed. So would a signalman or a

pointsman who left his post when a train was likely to pass.

But if the driver through carelessness did not see the signal

;

or if the pointsman or signalman lelt his post in violation

of express general orders, at a time when no train ought to

have been on its way, and during his absence a train which

no one could have anticipated arrived, it would probably be

impossible to establish the knowledge that death was likely to

occur, without which there could not be a conviction under

cl. 3 of 8. 290. As to cases in which deaths have arisen from
slight injuries caused to persons with enlarged 8pleen,see*anfe,

§ 398, and post^ § 434.

§ 411. The instructions of a superior oflScer cannot justify

an inferior in doing an act, which is so plainly and necessarily

dangerous to life as to be upon its face illegal {ante^ § 95).

But in matters such as the management of trains, where the
danger or safety of an act depends on a number of circum-
stances, many of which must be unknown to the person
acting, the fact that he is obeying superior orders is very
material as showing that he had no reason to believe that
his conduct was dangerous. The engine-driver and fireman
of a train were indicted for manslaughter arising out of a
collision. According to the general rules a red flag showed
that the train must stop instantly. On Ascot race day, when
an unusual number of trains were running, spec.al instruc-
tions were issued that the red signal should not mean “ Stop,”
but only ** Danger,” and that the engine should proceed with
caution. On approaching Egham the red signal was exhibited

;

the defendants whose train did not stop there, went at
slackened speed through the station. Almost immediately
after they came into collision with a train which had
preceded them by five minutes, and had stopped at Egham.

1 Beg. V. Hughes, D. & B. 248 ; S.C. 26 L.J. M.O. 202.
^ 1 East, P.C. 264.
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The defendants did not know that it would do so, and if it

had not stopped there would have been no collision. Willes,

J., directed the jury that their duty was to obey the special

instructions issued to them as well as they could, presuming
there was no apparent illegality in them ; and in that case,

provided they put the best construction they could upon
them, and acted honestly in the belief that they were carrying

them out, they were not criminally responsible for the result.

As for the fireman, there was no case at all against him^
He was bound by general rules to obey the engine-driver, and
had nothing to with the management of the train. ^

§ 412. Where an action is brought for damages arising

from a negligent or wrongful act, it is a sufficient answer
that the complainant contributed to the harm by his own
negligence, without which he would not have suffered from
the wrongful act of the defendant.^ But contributory negli-

gence is no answer to a criminal charge.^ The reason foi

the difference is, that in a civil action the claim is foi

damages arising from the wrongful act of the defendant, to-

which it is a sufScient answer, subject to certain limitations

which need not be discussed here, that the plaintiff had no
one to blame but himself. A criminal proceeding is founded
on the injury to the public from the culpable negligence of

the accused, and this is not lessened, though the punishment
may be affected, by the fact that the injured person was
also in fault

§ 413. Burthen of Proof.—In England, as soon as the fact

of killing was proved against the prisoner, the law assumed
such malice as made the killing murder, and it lay upon
the defence to prove facts which would extenuate the charge,

unless such facts were apparent on the case i*or the prosecu-
tion.^ In India, however, killing is often not enough to

constitute culpable homicide. The prosecution must make
out, either by direct evidence, or by inference from the facts

of the case, that the accused had direct knowledge or

intention as is required by ss. 299 or 300. These are questions
of fact. If such knowledge or intention as makes out an

^
Reg, V. Trainer, 4 F. & F. 105, p. 112.

^ Radley v. London and North-Western Ry. Co,, 1 App. Ca. 754,
p. 759.

^ Rer Pollock, C.B., Reg, v. Svdndall, 2 C. & K. 230; per Rolfe, B.,
Reg, V. Longhottom, 3 Cox, 439 ;

per Lu^, J., Reg, v, Jones, 11 Cox, 644,
where he refused to follow a contrary opinion attributed to Willes, J.,
in Reg, v. Birchall, 4 F. & F. 1087 ; 6 Mad. H.C. Rulings, p. 33.

^ 1 Hawk. P.C. 98 ; Foster, Crim. L. 253, 290.
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oflfence within the terms of ss. 299 or 300 is found by the

<5ourt, or appears upon tlie face of the evidence, and is not

disputed, the inference that the crime so defined has been

'Committed is a matter of law. If the court upon these

facts finds the prisoner guilty of a lesser offence, his sentence

may be set aside on revision. But the sentence cannot be

80 set aside if the necessary ingredients to the offence have
been expressly negatived, or if the court, by finding the

prisoner guilty of culpable homicide only, has impliedly

negatived the special knowledge or intention which would
raise the offence to murder, there being no other finding

which contradicts this implied negative.^ The mere finding

that there was no intention to cause death is not sufficient

to reduce a charge below murder, if the facts found bring

the case within els. 2, 3 or 4 of s. 300.^

§ 414.—In Bombay this curious case occurred.® The
prisoner struck his father-in-law three blows with a stick on
the head, intending to kill him and believing he had killed

him. He then set fire to the hut in which the man lay

senseless, intending apparently to get rid of the evidence
of his guilt, or to make the death appear to be accidental.

It was proved that the man died not of the blows but of the

fire. The result was that the prisoner intended to kill him,
but did not kill him, and then did kill him without intend-

ing to kill him, because he supposed he had killed him
already. Upon these facts the High Court set aside the
conviction for murder, but found the prisoner guilty of
attempting to murder under s. 307. If he had cut the man’s
head off*, and thrown it away to prevent the corpse being
identified, apparently the same decision would have been
given.

^

The prisoner would have had a very clear defence
if the intended murder had been committed by some one
else, and if he had burnt the supposed corpse to screen the
supposed murderer. But if a man intending to kill another
does two successive acts, the latter of which must necessarily
kill him, can he be held free from the guilt of murder
because it was effected by the second act instead of the first,

and because the second act was intended for a purpose
subsidiary to the first? He intended to murder the man,

1 Jieff. V. Soumber Chvala, 4 Suth. Or. 32 ; Reg, v. Sheikh Choollye, 4
Suth. Or. 35 ;

Reg, v. Toyab Sheikh, 5 Suth. Or. 2 ; Reg, v. Gora Chand
(Jope, 5 Suth. Cr. 45

;
Reg, v. Sheikh Bazu, 8 Suth. Cr. 47.

- Reg, V. Booshoo, 4 Suth. Cr. 33.
^ Reg, V. Khandu Valad, 15 Bom. 194.



602 PKOVOCATION. [Chap. IX,

and he did murder him, and by an act which must neces-

sarily have murdered him, if he had not been murdered
already.

§415. Exceptions.—A person who causes death with a

knowledge that can only be brought within the last clause

of s. 299, or in a manner which f:.lls within any of the

four clauses of s. 300, but which also comes within any of the

exceptions to that section, is said to commit culpable homicide

not amounting to murder. In the latter case, the prosecution

must prove facts which bring the accused within the clauses

of the section. The accused must prove all facts necessary

to bring him within the exceptions. This was always the

law in England,^ and is expressly laid down by the Indian

Evidence Act, I. of 1872. s. 105, and by the Grim. P.C.,

1882, 8. 221, illus. (a) (b).^

Provocation.—The most important of these exceptions is

the first, which relates to provocation. “ Culpable homicide

is not murder if the offender, whilst deprived of the power
of self-control by grave and sudden provocation, causes the

deatlwof the person wlio gave the provocation, or causes the

death of any other person by mistake or accident.’^ These
terms are apparently intended to embody the general

principles laid down by the English judges, that the

provocation must be adequate, that the violence used must
be in proportion to the provocation, and that the act causing

death must be done while the want of self-control caused by
the provocation continues.

According to the law of England, provocation by w ords or

gestures alone cannot be sufficient to reduce the crime of

killing intentionally, or with a deadly weapon, below that

of murder.* Upon this point, however, the framers of the

Code say, ‘‘We greatly doubt whether any good reason can
be assigned for this distinction. It is an indisputable fact

that gross insults by word or gesture have as great a
tendency to move many persons to violent passion as

dangerous or painful bodiljr injuries. Nor does it appear to
us that passion excited by insult is entitled to less indulgence
than passion excited by pain. On the contrary, the cir-

cumstance that a man resents an insult more than a wound

I

is anything but a proof that he is a man of a peculiarly bad
heart.”

^ Foster, Crim. L. 255, 290. ^ Be Shiho Frosad, 4 Cal. 124.

,

^ Foster, Crim. L. 290.
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Accordingly, they draw special attention to the fact, that

under these sections words and gestures are put upon the-

same footing as any other provocation.^
^

The later Commissioners assent to this reasoning, remark-

ing, that, A discreet judge would properly reject the plea

of provocation by insulting words in one case, while he

would as properly admit it in another, according^ as the

party miglit be shown to belong to a class sensitive to

insults of this sort or otherwise.**

§ 416. What the Code requires is that the provocation

should be grave and sudden, and such as may be considered

reasonably capable of depriving of his self-control the mair

who receives it. To give an accused person the benefit of

Exception 1, it ought to be shown distinctly, not only that

the act was done under the influence of some feeling which

took away from the person doing it all control over his

actions, but that that feeling had an adequate cause. It is

clear that the prisoner was not taken unawares, but had

some expectation of what was likely to happen, and had

placed his sword in readiness for the emergency/’ In a

Madras case, the deceased came up in the middle of an

altercation which had already been going on between the

iirisoners and the son of the deceased. The High Court,

setting aside a conviction for murder, said of the

vocation, which, as far as it originated from the

leased, had been merely abuse : What is required is

tmt it should be of a character to deprive the offender of

his self-control ; in determining whether it was so, it is

admissible to take into account the condition of mind in

*’'^ich the offender was at the time of the provocation. In

present case the abusive language used was of the

tow ^t kind, and \.’as addressed to a man already justly

enraged by the conduct of the deceased’s son.” ^ A common
source of provocation in this country is jealousy. It has*

always been recognized that no higher provocation can be

given than that of finding a man’s wife in actual intercourse

with a paramour. Mere suspicion is not suflScient. A man
had well-founded reason for supposing that his wife had

formed a criminal intimacy with one Fakruddin. One
night she left his side stealthily. He took up an axe,

followed her, and found her in a public place, talking to

1 Appendix, Note M. 145. ^ 1st Report, 1846, s. 271, p. 254.
« Iteg. V. Bari Oiri, 1 B.L.R. A. Cr. 11 ; 8.C. 10 Suth. Cr. 26.
* Keg, Y. Khogayi, 2 Mad. 122.
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Fakruddin. He immediately killed her with the axe. The
^ot was held to be murder. The Court ruled that so far

as the facts raised a suspicion of infidelity, such a suspicion

was not a sufficient provocation in law; following the

language of Eolfe, B., where he said : I state it to you
without the least fear or doubt, that to take away the life

•of a woman, even your own wite, because you suspect that

she has been engaged in some illicit intrigue, would be
murder; however strongly you may suspect it, it would
most unquestionably be murder.” ^ As regards the im-
propriety of the woman’s conduct in meeting the man

—

that, no doubt, was very great
;
but the meeting took place

in a public place, and under circumstances which, while

tliey might arouse the anger of the accused, could not be
properly held to have deprived him of self-control to the

extent and degree required by law.^ Where, however, a

man had actually witnessed criminality between his wife

and her paramour in the evening, and the next morning
found his wife eating with him, and giving him food in her
house, whereupon the husband seized a bill-hook and killed

him, tliis was held to be suflScient provocation within the

meaning of Exception 1. Such conduct, coupled with
what he had previously seen, implied that all concealment
of their criminal relations, and all regard to his feelings

were abandoned, and that they purposed continuing their

course of misconduct in his house.^ All this agrees exactly
with the language of the English law. “It must not,

however, be understood that any trivial provocation, which
in point of law amounts to an assault, or even a blow,
will of course reduce the crime of the party killing to

manslaughter. For, where tiie punishment for a slight

transgression of any sort is outrageous in it>s nature, either
in the manner or the continuance of it, and beyond all

proportion to the offence, it is rather to be considered as
the effect of a brutal and diabolical malignity than of
human frailty; it is one of the true symptoms of what
the law denominates malice

; and therefore the crime
will amount to murder, notwithstanding such provocation
Barbarity,’ says Lord Holt, ‘ will often make malice.’

” ^

§ 417. It is not enough to show that there was a sufficient
provocation, and that the act which caused death was
committed in consequence of the provocation. It must be

1 Beij. V. Kdhj, 2 0. & K. 814. Bcf}. v. Moliun, 8 All. 622.
Mxuiifjadu v. Reg., 3 Mad. 33. ^ 1 East, P.C. 234,
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shown that the provocation destroyed sd,fK^ontrol9 and that

the killing took plaoe while that absence of aelf**contraI

lasted) and may be fairly attributed to it. Killing a man
who is found in the act of adultery by the husband is

culpable homicide not amounting to murder; ^^but had he^

killed the paramour deliberately and upon revenge after the*

fact) and sufficient cooling time^ it hud been undoubtedly
murder/'^ In the case of Bsg. v. already statedi

{arUe, § 416), the plea of provocation would have failed

on this ground, even if the provocation had been adequate.
Following the woman in cold blood with an axe showed
a deliberate determination to kill her by way of revenge for

any infidelity which she might be about to commit. Even
if she had been found in the act, and then killed, it would
have been impossible to ascribe the act to any thing but
a settled plan of vengeance, carried out as soon as the
expected provocation furnished an occasion for it. So it

will be where sufficient time has elapsed to allow the blood,

to cool, and where the killing arises from the hostile spirit

aroused by the provocation, and not from any want of self-

control to restrain it. Two gentleman had a quarrel at a
tavern, and threw bottles at each other’s heads. They drew
their swords, and if one had then killed the other it would
have been only manslaughter. The company interposed..

They sat quietly together for about an hour, and when they
were about to separate, the deceased offered his hand to the
prisoner, who refused it with an oath, and said he would
have his blood. When the deceased was going out with the •

others, the prisoner called him back. They fought in the
same room, without witnesses, and the deceased was killed.

This was held to be murder.^

§ 418. Exception 1 is further subject to three provisoes.

.

First That the provocation is not sought, or voluntarily

provoked, by the offender, as an excuse for killing or doing
harm to, any person.” This seems necessarily involved in.

the language of the exception itself. If a person by word
or act provokes another to strike liim in order that he may
have a colourable pretext for killing him, the subsequent
killing must be ascribed to the state of mind existing

before the blow, not to that which followed upon it.® In a

^ Foster, Crim. L. 296 ; Reg, v. Yanin Shoihh, 4 B.L.R. A. Cr. 6 : S.C.
10 Suth. Cr. 68.

2 Major Onehijs case, 2 Ld. Raym. 1485 ; 1 East, P.C. 253 ; see per
Tindal, C,J,, Reg, v. Hayward, 6 C. k P. 157.

3 Hale, P.C. 457 ,* 1 Hawk. P.C. 96.
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case from Allahabad, the deceased, who was a widow of

a cousin, living in the prisoner’s house, went out at night to

meet her paramour. The prisoner, evidently suspecting her

purpose, armed himself with a chopper, and followed her.

He found her in the act of connection with her paramour,
and killed her with the chopper. He was convicted of

culpable homicide not amounting to murder, and this sentence

was changed by the High Court on revision to one of murder.
Straight, Officiating C.J., considered that, as the prisoner was
not the womati’s husband, the fact itself constituted no
sufficient provocation. But further, “ He neither called to

her to come back, nor remonstrated with her, nor sought to

induce her to return, but silently pursued her, and marked
her down at the spot where he killed her. In other words,

went deliberately m search of the provocation, which is now
sought to be made the mitigation of his offence.”^

§ 419. ** Secondly. That the provocation is not given by
anything done in obedience to the law, or by a public servant

in the lawful exercise of the powers of such public servant.”

It wiM be observed how different this proviso is from s. 99.

In the latter the right of private defence is excluded as

against the acts of a public servant, though not strictly

justifiable by law. Under the proviso, his acts may furnish

provocation unless they are strictly lawful. Accordingly,

where a soldier was convicted of murder, for killing a

sergeant who had arrested him for some misdemeanour, and
no evidence was offered to show that the sergeant had
any authority to arrest him, it was held by all the judges
that the provocation reduced the offence to manslaughter.^

And so the Commissioners say ‘‘ We apprehend that grave
provocation given by anything done under cover of obedience
to law, or under cover of its authority, or by a public servant,

or in defence, in excess of what is strictly warranted by the

law, in point of violence, or as regards the means used, or

the manner of using them and the like, would be admissible

in extenuation ol homicide under this clause. For example,
take the case of Wat Tyler referred to in the note to this

chapter.^ Here was a public officer, a tax-gatherer, who
came ‘to exercise his lawful powers* in that capacity, but
doing so in a manner unwarranted and highly offensive.

^
lle(j, V. Lochan, 8 All. 635.

^ Wither^s case, 1 East, P.C. 295. See this subject discussed, ante,
.§§207-214.

^ Ist Report, 1846, s. 277, p. 256. ^ Appendix M., p. 144.
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Tyler was excited to* violent passion,’ and in his rage killed

liim on the spot. The Commissioners upon this sa}^ * so far,

indeed, should we be from ranking a man who acted like

Tyler with murderers, that we conceive that a judge would

exercise a sound discretion in sentencing such a man to the

lowest punishment fixed by the law for manslaughter,’
”

** Thirdly. That the provocation is not given oy anything

done in the lawful exercise of the right of private defence.”

The framers of this proviso seem to have overlooked the

fact, that two persons may each be exercising the right of

private defence against the other. In the illustration (b) to

s. 98, L is lawfully exercising his right of private defence

against A, because he takes him for a housebreaker
;
and A

is lawfully exercising the same right against L, because he
is attacked when he is not a housebreaker. Practically the

•oversight is not likely to lead to any confusion.

§ 420. It is not clear what is meant by the Explanation

at the end of Exception 1, which states that whether the

provocation was grave and sudden enough to prevent the

offence from amounting to murder is a question of fact. ^ The
law upon the point is laid down by Foster ^ as follows :

** In
every case where the point turneth upon the question, whether
the homicide was committed wilfully and maliciously, or

Ainder circumstances justifying, excusing, or alleviating ; the

matter of fact, viz. whether the facts alleged hy way of justi-

fication, excuse, or alleviation are true, is the proper and only

province of the jury. But whether, upon a supposition of

the truth of facts, such homicide be justified, excused, or

alleviated must be submitted to the judgment of the Court

;

for the construction the law putteth upon facts stated and
agreed, or found by a jury, is in this as in all other cases

undoubtedly the proper province of the Court. In cases of
vdoubt and real diflBculty, it is commonly recommended to

the jury to state facts and circumstances in a special verdict.

But where the law is clear, the jury, under the direction of
the Court in point of law, matters of fact being still left to
their determination, may, and, if they are well advised,
always will find a general verdict, conformably to such
direction. Ad queestionem juris non respondeant juratores.^*

It is probable tnat the Explanation means nothing different

from this. There can be no doubt that it is a pure question
^f lavv whether, the facts being found, a prisoner is justified

^ Crown Law, 255.
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or excused under the chapter of General Exceptions, and
there seems no reason why the question whether his guilt

is alleviated under Exception 1 should follow a different

rule. Possibly it may mean that the question, whether the

provocation had deprived him of self-control, was a pure
question of fact, which no doubt it is. The importance of a

right understanding upon this point will be generally felt

where the case comes before the High Court by way of

revision. In a Bengal case,^ Glover, J., while clearly of

opinion that no provocation had been made out upon the
facts of the case, considered that provocation was a question

of fact, and that as the judge and assessors had found on the

evidence that the prisoner was not guilty of murder, the

High Court could not interfere, no question of law being

involved. In an exactly similar case, ^ the High Court of

Allahabad treated the sufficiency of the facts found to con--

stitute grave and sudden provocation as a mere question of

law, and altered the conviction to one of murder.

§ 421. Self-defence.—Exception 2 reduces below murder
all cases in w'hich death has been caused by an excessive use

of the right of self-defence, provided the act has been done
in good faith, without premeditation, and without any inten-

tion of doing more harm than is necessary for the purpose

of such defence. Considering the number and difficulty of

the questions which arise in regard to the riglit and the limits

of self-defence, this Exception is most important.

Act of Public Servant.—Exception 3 contains a similar

provision for the protection of public servants and those who
aid them, when acting for the advancement of public justice,

when they exceed the power given them by law, and cause
death by doing an act, believed in good faith to be lawful

and necessary for the due discharge of their duty as such
public servant, and without ill-will towards the person
whose death is caused. For instance, a reward had been
offered for the capture of an outlawed murderer. Some
village servants, wlio believed that they would be punished
if they did not effect his capture, tracked him down, and at

once killed him. They made no effort to take him alive, as
they apparently could have done. This act was held to
come within tne Exception, and so to be only culpable
homicide not amounting to murder.^ On the other hand, the :

1 liey. V. Hari Giri, 1 B.L.R. A. Cr. 11 ;
S.C. 10 Sutb. Cr. 26.

lieg, V. Lochan, 8 All. 635. ^ 5 N.W.P. 130.
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Exception does not apply where a public servant, employed
in a public duty, does an act wholly outside such duty, in

order to carry out some private purpose of his own. A head-

constable engrtged in investigating a case of theft proceeded

to search the tents of some gipsies. Finding notliing he
proceeded to extort money from them, and to effect his

object unlawfully ordered some of the gipsies to be bound
and carried away. This led to a disturbance and throats of

violence by the gipsies, upon which the head-constable fired

a gun into the crowd, and killed one of them. It was held
tliat he was guilty of murder. The Court said :

‘‘ Himself
having provoked the action of the gipsies by his illegal and
improper procedure, the respondent stands in no better and
no worse position than any private person, and is not

entitled to the superior protection which is thrown around
a public servant lawfully acting in the discharge of his duty.

It does not appear to us that any question of self-defence

arises, for upon the facts it is clear that any apprehension of

death or grievous hurt which the respondent might have
had, could have at once been determined by the release of

Hardeva, the abandonment of his demand for Rs. 5, and the

withdrawal of himself and his companions from the spot.”^

§ 422. Sudden Fight .—Exception 4. Culpable homicide
is not murder if it is committed without premeditation

in a sudden fight in the heat of passion upon a sudden
quarrel, and without the offender having taken undue
^advantage, or acted in a cruel or unusual manner.
^ Explanation.—It is immaterial in such cases which party
loffers the provocation or commits the first assault.”

This Exception seems exactly to reproduce the English
V in respect of death arising upon sudden quarrels. The

quarrel and the fight must be so far continuous, that the
latter takes place while the heat of passion engendered by
the former still continues, and this may be even although
such an interval elapses as is required for obtaining
weapons.^ Such a case, however, could hardly happen
except where the persons concerned had weapons at hand,
as every one had until comparatively recent times. ^or is a
quarrel sufficient, where it appears from the whole circum-
stances of the case, that he who kills the other was master
of his temper at the time, and still less where the quarrel

* Empress v. AMul Hakim, 3 All. 253.
=* 1 Hale, P.G. 463 ; 1 Hawk. P.C. 97.
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was voluntarily brought about by the one who takes advan-

tage of it to kill his opponent.^ The last clause of the

Exception, as to taking undue advantage, and acting in a
cruel and unusual manner, seems, according to the English

decisions, rather to apply to the beginning than to the end
of the proceeding, and to be taken as furnishing evidence

that the injury was inflicted deliberately, and not under
the influence of passion. Mawgridge^s case^ is stated as

follows, in Fosters Crown Law, 295, in reference to thia

question. “ Mawgridge, upon words of anger, threw a bottle

with great force at Mr. Cope, and immediately drew his sword.

Mr. Cope returned a bottle at the head of Mawgridge and
wounded him, whereupon Mawgridge stabbed Cope. This
was ruled to be murder; for Mawgridge in throwing the
bottle showed an intent to do some great mischief

; and his

drawing immediately showed that he intended to follow the
blow

;
and it was lawful for Mr. Cope, being so assaulted, te

return the bottle.” On the other hand, where the quarrel

has reached the extent of a hand-to-hand contest, the use of

a deadly weapon, though wholly inexcusable as a matter of

self-defence, has been held to be reduced below murder in

consideration of the heat of passion.® A fortiori would this

be the case where the weapons used, such as lathis, aie not
jjecessarily deadly, though capable of being used witli fatal

effect.^ Mere passion, not excited by a quarrel ending in a
fight, is not suflBcient. A man killed his wife, and the
sessions judge held, under Exception 4, that the oflence

was not murder, saying that the blow was “ probably given
in the sudden heat of passion, and without any intention of

causing death.” Jackson, J., said :
“ To bring the case within

the Exception he alludes to, he must find all the facts

mentioned in that Exception. In this case tliere does not
seem to have been any fight at all, and certainly the
offender took most undue advantage of his unfortunate
wife, who was cooking his dinner, in assaulting her with
the heavy stool, and acted in a most cruel and unusual
manner.” ®

Even in days when duelling was a matter of daily

occurrence, and when deaths resulting from it passed without

notice, the English law was inflexible in holding that killing:

J 1 Hawk. P.C. 96, 97. ^ Kelyng, 119.
^ 1 East, P.C. 244. ^ Eey, v. Zalim Rai, 3 Suth. Cr. 33.

^ Beg, V. Ahcd Mahomed, 3 Suth. Cr. 18.
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in a duel was murder, both in the principal and his second.

Duelling, of course, does not come within Exception 4, and

is not protected at all, unless it comes within the next

Exception.

§ 423. Cons&iit—Excerption 5.—Culpable homicide is not

murder, when the person whose death is caused, bein^ above

the age of eighteen years, suffers death, or takes the risk of

death, with his own consent. ... .

The original Commissioners, writing in 1837 of a similar

provision, s. 298, in their Code, say : ^ Our reasons for not

punishing it so severely as murder are these : in the first

place the motives which prompt men to the commission of

this offence are generally far more respectable than those

which prompt men to the commission of murder. Sometimes

it is the effect of a strong sense of religious duty, sometiuies

of a strong sense of honour, not unfrequently ot humanity.

The soldier who at the entreaty of a wounded comrade puts

that comrade out of pain
;
the friend who supplies laudanum

to a person suffering the torment of a lingering disease ;
the

freedman wlio in ancient times held out the sword that his

master might fall on it ; the high-born native of India who
stabs the females of his family at their own entreaty, in

order to save them from the licentiousness of a band of

marauders, would, except in Christian societies, scarcely be

thought culpable, and even in Christian societies would not

be regarded by the public, and ought not to be treated by

the law, as assassins. Again, this crime is by no means

productive of so much evil to the community, as one evil

ingredient of the utmost importance is altogether wanting

to the offence of voluntary culpable homicide by consent.

It does not produce general insecurity. It does not spread

terror throujrh society, etc.”^ It is singular that Mr.

Macaulay, who wrote this passage, legislating for a country

where Warren Hastings had shot a member of his own
council in a duel, living in an age when men like Canning,

Castlereagh, and Wellington fought duels, and being

perfectly familiar with the English law, should not have
thought of noticing the effect of this clause on the penalties

of duelling, either by admitting that it did, or by explain-

ing why it did not, reduce the killing of a man in a duel

1 1 Hale, P.C. 443 ; 1 Hawk. P.C. 97.
^ Appendix, Note M, p. 145.
3 See a very curious case of the murder of a wife at her own

request by her husband v. Ammto, 6 Suth. Cr. 57).
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from murder to something less. The words of the clause

undoubtedly include tlie case. A nian who voluntarily

stands up to be shot at twelve paces, consents to take the

risk of death, a risk which no act of his can lessen or avert.

The restrictions appended to the clause in the draft of 1837,

and the reasons above cited, are just as applicable to duelling

as to any of the other cases suggested. When, however,

the Code was about to assume its present form, several of

the officials to whom it was submitted referred to cl. 298
as applying to a fatal duel, and the Commissioners of 1846

in their first Import (ss. 287—290) accept and approve of this

view, and of the policy of so changing the law. They also

point out “ that in the draft of the Code first printed, a
duel was given as an illustration of voluntary culpable

homicide by consent.’* I think, therefore, there can be no
doubt that Exception 5, which is merely the original s. 298
without its limitations, does reduce the offence of killing an

antagonist in a fair and open duel from murder to culpable

homicide.

§ 424. An analogous, but hjno means identical, question

has arisen several times in Bengal, and has given rise to

confiicting decisions, viz. whether Exception 5 applies to

the case of bands of men, who go out with a premeditated

determination to meet and fight each other, and armed with

more or less deadly weapons. In the first of these cases ^

a dispute as to a piece of land had arisen between Abdool
Lashliar and Abdool Ehoondkar. Lashkar came with a
party of fifty or sixty men armed with spears and laities to

plough the land. They were met by a similar party of

Khoondkar’s men. A fight took place, in the course of

which Assuruddin, one ofthe Khoondkar party, met his death.

The sessions judge found that the evidence clearly estab-

lished that Assuruddin was present at the riot as a professional

lattial under the leadership of one Nasiruddin; and that

the deceased and the men with whom he was siding, being
also professional spearmen, brought on the fight intentionally,

and that they entered into it willingly and with pre-consent,
being well aware of the risk they ran by so doing. He
therefore found that the case came within Exception 5. On
appeal by the prisoners the findings of the sessions judge
were accepted, but the High Court considered that he had
been mistaken in his law, and that the case was really one

^ it< (/. V. Bohimuddin, 5 Cal. 31.
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of murder. Ainslie, J., said (p. 34): “ I cannot concur in the

view taken by the judge, that when persons of full age
voluntarily engage in a nght with deadly weapons they take

the risk of death with their own consent, and that as a
consequence, culpable homicide occurring in such a fight is

not murder. If this view be correct, the 4th Exception would
be superfluous. If culpable homicide in a premeditated fight

with deadly weapons is not murder, a fortiori unpremeditated
culpable homicide in a sudden fight in the heat of passion

upon a sudden quarrel is not murder. It seems to me that

the 4th Exception clearly indicates that culpable homicide
in a fight is murder unless the fight is unpremeditated, and is

such as is therein described, sudden, in the heat of passion,

and upon a sudden quarrel. A fight is not 'per se a palliating

circumstauce ; only an unpremeditated fight can be such.

Where persons engage in a fight under circumstances which
warrant the inference that culpable homicide is preineditated,

they are responsible for the consequences to their full extent.

I do not think the 5th Exception has any application to such

a case. I understand that Exception to apply to cases when
a man consents to submit to the doing of some particular

act, either knowing that it will certainly cause death, or

Ihat death will be likely to be the result
;
but it does not

Isfer to the running of a risk of death from something which

§ man intends to avert if he possibly can do so, even by
pausing the death of the person from whom the danger is

m be anticipated.” Broughton, J., was of the same opinion,

^d instanced a suttee as a case coming within the 5th
jmiception.

P As regards the difficulty founded on the 4th Exception, it

ml be observed that it and the 5th relate to completely
Mtinct matters. The 4th Exception affirms the law of

mgland as to sudden fights. Exception 5 alters the law of

pngland as to deliberate and premeditated acts causing

ieatb. It may be a question what the draftsman meant

;

(but if he did mean what the sessions judge thought he
meant, he certainly would have framed distinct clauses to

convey his intention.

§ 425. In the next year an exactly opposite decision was
given upon facts of a precisely similar character.^ In that
case. White, J., referred to a former, unreported, decision of
his owD in 1877, in which he said :

‘‘ A man who, by concert

^ tliamsliere Khan v. 6 Cal. 154.
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with his adversary, goes out armed with a deadly weapon

to fight that adversary, who is also armed with a deadly

weapon, must be aware that he runs the risk of losing his

life ;
and as he voluntarily puts hiraself in that position, he

must be taken to consent to incur that risk. If this reason

is correct as regards a pair of combatants fighting by pre-

meditation, it equally applies to the members of two riotous

assemblies, who agree to fight together, and of whom some
on each side are, to the knowledge of all the members,
armed with deadly weapons.’* He therefore declined to

agree with the previous case, and reversed the conviction for

murder. These three decisions were again considered by a

Full Bench of the same court, in a case which also seems to

have been precisely similar in its facts to those in 5 & 6

Cal.^ The judges agreed in thinking that duelling, or fights

of a similar character, between two combatants meeting
each other with deadly weapons, came within the Exception.

They also agreed that the same rule would apply to larger

numbers, if the facts made out “that the deceased did,

within the meaning of the Exception, consent to suffer death,

or to take the risk of it, at the hands of any person who
might be a member of the hostile party.” They did not

support the construction put upon the section in the case in

5 Cal. Nor did they dispute that, upon the facts found by
White, J., in the two cases in which he took part, the
decisions were correct. What they all laid down was, that

the question, whether, in any particular case of conflict

between two bodies of armed men, the deceased had consented
to take the risk of death, was not a matter of law, to be
necessarily inferred from the fact that he formed part of an
armed body meeting a similar armed body, but was a
question of fact, depending on the circumstances of his par-

ticular case. Pigot, J., whose judgment was adopted by
Petheram, C.J., and Macpherson, J., said (p. 489) :

“ I think
the Exception should be considered in applying it, first, with
reference to the act consented to or authorized

;
and next,

with reference to the person or persons authorized. And I
think that, as to each of these, some degree of particularity,

at least, should appear upon the facts proved, before the
Exception can be said to apply* I cannot read it as refer-

ring to anything short of suffering the infliction of death, or
running the risk

,
of having death inflicted, under some

^ lleg, V. Naya Muddin, 18 Cal. 484.



'Sees. 025 k 626.] FACTION FIGHTS. 615

definite circumstances—not merely of time, but of the mode
of inflicting it—specifically consented to, as, for instance, in

the case of suttee^ or of duelling, which were, no doubt,

ohiefly in the minds of the framers of the Code. Nor can I

understand that it contemplates a consent to the acts of

persons not known or ascertained at the time of the consent

being given. I do not doubt that the consent may be

inferred from circumstances, and does not absolutely need
to be established by actual proof of their consent.**

§ 42G. It seems to me that there is a little confusion in

this judgment, from not distinguishing sufficiently between

consenting to death and taking the risk of death. A man
consents to death when the infliction of it is a friendly pro-

ceeding, which he authorizes. He takes the risk of death

when it is a hostile proceeding, which he neither consents to

nor authorizes, but which he foresees as the possible termi-

nation of a conflict on which he is determined to enter. A
person who consents to death, as in the case of rnttee^ or

taking poison when attacked by hydrophobia, no doubt con-

sents to it under distinct limitations of time, mode^ and

agent. The person who inflicts the death is restricted by

the terms of the authority. In a formal duel each com-
batant takes the risk of a contest, strictly limited by rules

28 to weapons, duration of the combat, etc. But in the case

bf two bodies of armed men there is no consent to death, and
|o authority to inflict it. Each takes the chance of what-

Iver may happen. The only question will be. What does

|e take the chance of? If a party go out with their fists, or

ordinary sticks, they do not expect to take the risk of

I
attacked with guns or spears. But if a party armed
•’Tns, spears, and lattiez goes out to meet another party

arly armed, each member of the party takes the risk

e general result of the fight. It is impossible to dis-

t&guish between one member and anoj;her, and to require

proof that a man who was only armed with a laiti tooK the
risk of being speared or shot. It is necessary to show that
the deceased was a member of a party which went out to

seek a contest which might end fatally, and expecting to
meet a party similarly prepared. It is also necessary
to show that he shared in the common purpose of his party.
It is difficult to see what further evidence could be given.
It could hardly be alleged on behalf of such an individual
who met with his death, that he took the risk of killing, but
did not take the risk of being killed.
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§ 427, It has been held, that where death supervenes upon
emasculation, voluntarily submitted .to by an adult, the
operator is not guilty of murder, but only of culpable
homicide.^

In one very curious cijse, the accused, who professed to be
snake-charmers, induced the deceased to suffer themselves
to be bitten by a poisonous snake, the fangs of which had
been but imperfectly extractefl, under the belief that they
would be protected from harm. The judges (Norman ano
Jackson) doubted whether the accused had not committed
murder. But, on the supposition that the prisoners believed,

though erroneously, that they bad the power of restoring

to health persons who might be bitten, they were held to

have acted in the belief tliat the deceased gave their consent
“ with a full knowledge of the fact, in the belief of the
existence of power which the prisoners asserted and believed

themselves to possess,” and that their offence fell, therefore,

under this Exception.^ See a similar case, where there was
no such express consent.®

The consent which is necessary to reduce the offence of

culpable homicide under Exception 5 is such as has already
been defined by s. 90, as to which see the remarks on that
section, ante, §§ 194—196.

§ 428. By s. 301, if a person, by doing any thing which
he intends or knows to be likely to cause death, commits
culpable homicide, by causing the death of any person
whose death he neither intenas nor knows himself to be
likely to cause, the culpable homicide committed by the
offender is of the description of which it would have been,
if he had caused the death of the person whose death he
intended or knew himself to be likely to cause. Exception
1 to s. 300 contains a similar provision in regard to culpable
homicide committed under provocation. If a person
intending to murder another lays poison for him, or shoots
at him, and the poison is taken by a person for whom it w^as

not intended, or the shot strikes a person at w^hom it W6is not
aimed, this is murder.^ But if the blow was given under
the influence of great provocation, it null not be murder,
even though it falls upon a person who had not given the
provocation.® And so it would be, if in the course of a sudden

^ 2ie(/, V. JMmhtn, 6 Suth. Or. 7 ;
S.C. 1 Wym. Or. 12.

^ Hey, V. Poonai Faitemahy 8 B.L.B. A. Cr. 25 ;
S.C. 12 Suth. Cr. 8.

® Empress v. Qonesh Dooley, 6 Cal. 351 ;
ante, § 410.

* Foster, Crim, L. 261 ; Beg, v. Latimer, 17 Q.B.D. 359.
® Brotmt^s case, 1 East, P.C. 245.
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fight, a blow which was aimed at one of the combatants

fell by mistake upon a third party, who had come up to

separate them.

§ 4i^9. Evidence of Death.—As regards the evidence in

of culpable homicide, the first thing, of course, is to

prove^tte'-death. Lord Hale says: ‘‘I would never convict

any person o? imi^der or manslaughter, unless the fact were

proved to be done^ei: at least the body found dead.*’^ He
mentions two cases ;

onfe' within his own knowledge, where
A was missing, and B was stirp{»qsed to have murdered him
and consumed his body in an ovShs-k B was convicted and
executed, and a year after A returned, haVieg^ been sent off

to sea against his will by B. In another case, an uncle who
had charge of his niece, to whom he was heir at law, was
correcting her for some ofience, and she was heard to say,

Good uncle, do not kill me.” The child disappeared, and
the uncle being charged with murdering her, produced
another child, who was proved not to be his niece. The
uncle was convicted of murder, and executed

;
the fact was

that the real child, being beaten, had run away, and when it

came of age, returned and claimed its land, and was proved
to be the rightful claimant. And, accordingly, where a

woman was indicted for the murder of her bastard child,

and it appeared that she had been seen with the child at

six p.iu., and arrived at another place without it about
eight p.m., and the body of a child was found in the river,

near which she must have passed, but it could not be
identified as her child, and the evidence was rather the other

way, it was held that she was entitled to an acquittal
;
the

evidence rendered it probable that the child found was not

hers, and with respect to that which really was her child, the

prisoner could not by law be called upon, either to account
for it, or to say where it really was, unless there was evidence

to show that it was actually dead.‘*^ So where a corpse was
found and identified as that of a man who was missing from
his village, and evidence was given to show that the prisoners

had beaten to deatli some unknown thief in a neighbouring
village, and the sessions judge had convicted them of killing

the missing man, whose corpse was found, the conviction

was set aside. Assuming that some one had been killed,

there was nothing to show that the person killed was the
man whose corpse was found.®

^ 2 Hale, P.C. 290. ^ Beg, v. 8 C. & P. 591.
^ Beg, V. Bam Buchca Singhf 4 Suth. Or. 29.
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On the other hand, convictions have been sustained,

though the body was not found, where there was very strong

direct evidence to the murder; or whfere the evidence,

though it fell short of actual identification of the body,

led almost conclusively to the belief that something found

was the body.

Thus, where the prisoner, a mariner, was indicted for the

murder of his captain at sea, and a witness stated that the

prisoner had proposed to kill the captain, and that the

witness, being afterwards alarmed in the night by a violent

noise, went upon deck, and there observed the prisoner take

the captain up, and throw him overboard into the sea,

and that he was not seen or heard of afterwards ;
and that

near the place on the deck where the captain was seen,

a billet of wood was found, and that the deck and part of

the prisoner’s dress were stained with blood; the Court,

though they admitted the general rule of law, left it to the

jury to sav, upon the evidence, whether the deceased was

not killed before the body was thrown into the sea
;
and the

jury being of that opinion, the prisoner was convicted, and
(the ct)nviction being unanimously approved by the judges)

was afterwards executed.^ And so a conviction for murder
was directed by the High Court of Allahabad, in a case where

the sessions judge bad considered that he could not convict,

because the body of the murdered woman was not found.

There, it is stated by the judgment, that “apart from
Bhagirath’s own confession of having killed the woman
Baiji, there is cogent and convincing proof of his guilt, and
of her death by violence at his hands.^’ ^

§ 430. Not only must the death be proved, but it must
be shown not to have arisen from natural or accidental

causes, or from suicide. In India the necessary examination

for this purpose can hardly be made at all unless it is made
at once. The Crim. P.C., s. 45, requires village headmen
and others to send immediate information to the nearest

magistrate, or officer in charge of a police-station, of the

occurrence of any sudden or unnatural death, or of any
death under suspicious circumstances. Section 174 directs

the mode in whicn the police officer is to proceed on receiving

*such information. A collection of rules, issued by the various

Governments of India, as to the mode of conducting such

* It, V. Hinduiarchf 2 Leach, 569, followed in a very similar case,

Beg, V. Furusoolah, 7 Suth. Cr. 14.
^ Beg. V. Bhagirathf 3 All. 3^.
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investigations will be found in the valuable works on the
C/riminal Procedure Code, by Messrs. Agnew & Henderson,
n»nd Mr. Chintaman H. Sohoni, under s. 174. It would of

course be impossible in this work even to hint at the number-
less forms which such an inquiry may assume. In a remark-
able case tried in Scotland in 1893, where the question weis

whether the deceased had died by the accidental discharge
of his own gun, or whether lie had been killed by Mr. Monson,
the case ultimately resolved itself into a contest between
gunsmiths as to the mode in which shot would spread on
leaving the gun. Generally the questions which arise are
of a medical character. A mass of information upon medical
and surgical matters bearing upon homicide will be found
in the works on Indian Medical Jurisprudence, by Mr.
Gribble and Dr. Chevers, and in the larger work on the
general subject by Dr. Taylor. Some observations on the
evidence of experts will be found, j)ost, § 766. The whole
eubject of what constitutes knowledge and intention, and
the evidence by which it may be established, has also been
discussed in chap, i., ss. 9, 10.

§431. Bash and negligent Acts which endanger liuman
life, or the personal safety of others, are punishable under
s. 336, even though no harm follows, and are additionally

punishable under ss. 337 and 338 if they cause hurt or

grievous hurt. Until 1870 such acts were not specially

punishable if they caused death. The omission was the
more important because, under the terms of the Penal Code,
they did not constitute the offence of culpable homicide.

In England they would be punishable as manslaughter.

By Act XX VII. of 1870, s. 12, the present section, 304A, was
n.dded to the Code, which creates a distinct offence where
any one “ causes the death of any person, by doing any
rash or negligent act, not amounting to culpable homicide.

The first authoritative exposition of the law under this

section, which will also govern the less important sections,

336, 337, and 338, was given by Holloway, J., in the case of

Meg, V. Nidamarti}
In this case the prisoner killed his own mother by

beating and kicking her. The sessions judge finds that the

death resulted from a brutal beating and kicking, but he
n.cquits of culpable homicide, because the violence was not

.such as the prisoner must have known to be likely to cause

1 7 Mad. H.0. 119.
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death. This is, it is manifest, no ground for acquitting of

culpable homicide not amounting to murder; with such

knowleda:e the act would be murder.^ The question for the

judge was, whether the act was done with the knowledge of

causing bodily injury which W6i8 likely to cause death. The
judge finds the brutal beating and kicking and dragging by
the hair of the head of an old woman of sixty by a powerful

man, who so acted without the smallest provocation. The
causal connection between the brutal assault and the death is

found to be undoubted, but the sessions judge has convicted

the prisoner under the new section of causing death bv a
rash act. This section is, in our opinion, wholly inapplicaole

to the facts of this case. Culpable rashness is acting with the

consciousness that the mischievous and illegal consequences

may follow, but with the hope that they may not, and often

with the belief that the actor has taken sufficient precautions

to prevent their happening. The impulability arises from

acting despite the consciousness. Culpable negligence is

acting without the consciousness that the illegal or mis-

chievous effect vNill follow, but in circumstances which show
that the actor has not exercised the caution incumbent upon
him, and that if he had he would have had the conscious-

nos. The imputability arises from tiie neglect of the civil

duty of circumspection. It is manifest that personal injury,

consciously ami intentionally caused, cannot fall within

either of these categories, which are wholly inapplicable to

the case of an act, or series of acts, themselves intended,

which are the direct producers of death. To say that

because, in the opinion of the operator, the sufferer could

have borne a little more with(»ut death following, the act

amounts merely to rashness because he has carried the

experiment too far, results from an obvious and dangerous

misconception. As this is neither a case of rashness nor of

negligence, it becomes unnecessary to consider whether iu

any case a conviction under this section can properly follow,

where the rashness, or negligence, amounts to culpable

homicide. It is clear, however, that if the words *not

amounting to culpable homicide * are part of the definition,

the offence defined by this section consists of the rash ov

negligent act not falling under that category, as much as

of its fulfilling the positive requirement of being the cause
of death.’*

P.C., B. 300, cl. 2.
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§ 432. This decision was cited and followed by the Calcutta
High Court, in a case where a child-wife, about eight or nine

years old, died instantly from a kick on the back with a
bare foot, which ruptured the coat of the stomach. The
court said that s. 304A does not apply to any case in which
there has been the voluntary commission of an offence

against tlie person. It was stated that Mr. Holloway’s
judgment had been recently approved by the Chief Court
of the Punjab, and reproduced in a circular addressed by it

to all courts.^ In Allahabad a man had struck his wife a
heavy blow on her side with a stick, and she having a
diseased spleen, died instantly. The judge convicted the
husband under s. 304A, but the High Court quashed the
conviction, and substituted one for grievous hurt under
s, 325. Straight, J., answered the doubt suggested by Mr.
Justice Holloway, by saying, “It is to be observed that

8. 304A is directed at offences outside the range of ss. 299
and 300, and obviously contemplates those cases into which
neither intention nor knowledge of the kind already men-
tioned enters. For the rash or negligent act whi^h is

declared to be a crime, is one * not amounting to culpable

hotnicide,’ and it must therefore be taken that intentionally

or knowingly inflicted violence, directly and wilfully caused,

is excluded.” He also defined rash and negligent acts very
much in the language of the Madras judgment.^ Similar
decisions were given in other cases, where the acts causing
death ranged from a mere assault to culpable homicide not
amounting to murder.® On the other hand, the section has
been held applicable to the negligent management by a
railway official of trucks on an incline, by means of which
they got out of control, and killed a cooly to the conduct
•of a lessee of a ferry in using an unsate boat, which sank
without meeting with an accident, and so caused the death
of a number of passengers;® to a death caused by a native

physician in executing a dangerous operation without any
knowledge of the consequences which would follow;® to

1 Beg, V. Betabdi Mundal, 4 Cal. 764. Here the conviction was
•changed to one of culpable homicide under s. 304.

® Beg. V. Idu Beg, 3 All. 776.
^ Beg. V. Acliarjys, 1 Mad. 224; Beg. v. Dainodarati, 12 Mad. 66;

Beg. v. Mt. Fenikoer^ 6 N.W,P. Beg. v. Man, ibid. 235; Beg. v.

Gonesh Dooley, 5 Cal. 351 ;
and cases, post, §§ 433, 434.

* Beg. V. Handkishore, 6 All. 248. as to railway accidents, ante.

i 410.
* Beg. V. Bhutan, 16 All. 472.
® Sukaroo Kohiraj v. Beg,, 14 Cal, 566.
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the act of a husband^ who, by having connection with his

wife, a completely immature child of eleven years and three

months, ruptured the vagina and caused her death. In

this case there were counts under s. 304A and s. 338, upon

either of which, under the directions of Wilson, J., the jury

might have convicted. Tliey found a verdict under s. 338.^

In consequence of this and similar cases, the age of consent

by a girl to sexual int6rcourse was raised from ten to twelve

by Act X. of 1891.

§ 433. As to deaths, or other injurious consequences,

following upon mistaken medical practice, Lord Hale says

:

“ If a physician gives a person a potion without any intent

of doing him any bodily hurt, but with an intent to cure or

prevent a disease, and, contrary to the expectation of the

physician, it kills him, this is no homicide; and the like of

a chirurgeon. And I hold their opinion to be erroneous

that thimc, if he be no licensed chirurgeon or physician that

occasioueth this mischance, that then it is felony, for physics

and salves were before licensed physicians and chirurgeons.*' ^

This' opinion of Lord Hale’s was followed by Blackstone,

and is the basis of the English law on the subject.^ In a

case against /Sf. John Long, an unlicensed practitioner, who

f

irofessed to perform cures by rubbing in a very irritating

iquid, which caused a patient’s death, Bayley, B., said:
“ To my mind it matters not whether a man has received a

medical education or not
;
the thing to look at is, whether, in

reference to the remedy he has used, and the conduct he
has displayed, he has acted with a due degree of caution, or,

on the contrary, has acted with gross and improper rashness

and want of caution. I have no hesitation in saying for

your guidance, that if a man be guilty of gross negligence

in attending to his patient after he has applied a remedy, or

of gross rashness in the application of it, and death ensues

in consequence, he will be guilty of manslaughter.” ^ And
so in a case where a woman was supposed to have died from
an excessive dose of a medicine containing prussic acid,

Cockbum, O.J., said: “If a man takes upon himself to

administer a dangerous medicine, it is his duty to administer

it with proper care, and if he does it with negligence, he

^ Beg. V. Hurree Mohun Mythee, 18 Col. 49.
^ 1 Hale P.C. 429.
^ Per Hullock, B., B. v. Van Btitchell, 3 C. & P. G29.
^ B. V. St John Long^ 4 C. P. 423, at p. 440.
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is guilty of manslaughter.*’^ These rulings seem exactly

adapted to the conduct contemplated by ss. 304A, 336^

337, and 338, and not to exact a standard of excellence

above what may be required from the ordinary native doctor.

the Calcutta case above referred to,^ the prisoner was a
Kobiraj, and he operated upon the deceased, an old and
feeble man, for internal piles, by cutting them out with a
common clasp knile, after pulling them down with a hook.

The man bled to death. It was proved that the operation

which he performed was so imminently dangerous that

educated surgeons scarcely ever attempt it. It appeared

that he had twice before performed similar operations with

success, and he seems to have performed this one with aa

much confidence, and as little preparation for the probable

result, as if he had been cutting a corn. He was convicted

under s. 304A. In an earlier case, in 1860, the prisoners

performed the operation of emasculation, by the simple

process of cutting oft* all the private parts, without any
proper ligature. The operation was performed with the

consent of the patient, w^ho died in a few hours. The case

was held to be culpable homicide not amounting to murder,
and would, no doubt, upon the findings be so held now, and
not considered to fall w'ithin s. o04A.^

§ 4o4. Attempts have frequently been made to charge
a prisoner under s. 304A, in the cases which occur so

constantly in India, where a slight injury, falling upon
a person with an enlarged spleen, causes immediate death.

Probably such a charge will rarely succeed. Where the

person struck was known to be suffering from this disease,,

it would be almost a necessary inference that his assailant

knew that liis act was likely to be dangerous to life, in

which case it would at the least be culpable homicide not

amounting to murder (ante, § 409). If the blow, or other

injurious act, caused hurt, or grievous hurt, independently
of the death, and if the unexpected result took the case

out of ss, 299 or 300, the prisoner could only be charged
and convicted of hurt, or grievous hurt, as the case may
be.** If the defendant was unaw^are of the existence of

the disease, and the act done did not amount to hurt,

^ Jteff, v. JJu//, 2 F. & F. 201.
^ Sukaroo Kohiraj v. Beg,, 14 Cal. 666.
^ Beg, V. Baboolun, 5 Suth. Or. 7.

^ Aiite, § 431; Beg, v, 0*Brieu, 2 All. 766; Beg, v, Bandhir Svigh, 3-

All. 697 ; Beg, v. Idu Beg, ibid. 776.



^24 AIDING IN SUICIDE. [Chap. IX.

there could be no conviction under s. 304A, as there was
neither rashness nor negligence. Apparently the only

conceivable case would be that of a person^ knowing that

disease of the spleen was prevalent in the district, and
knowing also the risk involved in striking a person suffering

from the disease, who struck a person who had the disease,

but who was not known by the defendant to have it.^

As to negligent acts, by which a person suffering from
disease spreads infection, see s. 269 and the note upon it,

ante^ §§ 374—376.

§ 435. Suicide is the only offence for which it is impossible

to punish the principal offender. He is already beyond the

reach of human law
;
those who instigate him, or help him

in the act, remain. According to English law they would
be either principals or accessaries belbre the fact to murder.

Even where two persona agreed to commit suicide together,

if the means employed only took effect upon one, the

survivor was held guilty of murder.® Under the Penal

Code, a person who takes an active part in the suicide of

another, as by actually shooting him, or administering

poison to him, would commit culpable homicide not amount-
ing to murder under Exception 5, if the person, being

over eighteen years of age, gave such a consent as is defined

by s. 90. If he was younger than eighteen, or if his consent

did not come within s. 90, he would be guilty of murder.
If, however, he did not actually cause the death, but abetted

it within the meaning of s. 107, he would be punishable

under ss. 305 or 306, according as the person actually com-
mitting suicide was or was not capable of consent. In a
case of svitee, some of the prisoners actually set fire to the

pile, while one did not co-operate in causing the death of the
widow, but took an active part in causing her to return to

the pile, when she had left it, after being partially burnt.

The Bengal High Court held that the former prisoners were
guilty of culpable homicide, but the latter only of abetment
of suicide. They said :

“ Abetment of suicide is confined

to the case of persons, who aid and abet the commission of

suicide by the hand of the person himself who commits the
suicide. When another person, at the request of or with
the consent of the suicide has killed that person, he is

guilty of homicide by consent, which is one of the forms of

culpable homicide.*' ®

^ V. SafatuUaj 4 Cal. 815. Jleg, v. Alison, 8 C. & P. 418.
^ lieg, V. Saehhfoll BaetloU, 27 Nov., 1863, 1 R.J. & P. 174.
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§ 436. Attempts to oommit culpable homicide and suicide

are punishable under ss. 307, 308, and 309. The last

requires very few words. It will be observed that its

language exactly follows that of s. 511 ;
the oifence created

by It could not be punished under s. 511, because, from the

nature of things, a completed suicide cannot be dealt with
as an offence. Whatever will constitute an attempt to

commit an offence under s. 511 will come within s.309, if the

object of the attempt is suicide.^ The wording of ss. 307
and 308 is completely different ; the marginal note, which is

not part of tlie Code, speaks of * attempt to murder’ and
‘ attempt to commit culpa'de homicide,’ but no such words
are found in the text. What is made punishable by the

sections is where a person does any act with such intention,

or knowledge, and under such circumstances, that if he by
that act caused death, he would be guilty either of murder or

of culpable homicide not amounting to murder. This seems
exactly equivalent to saying that a man is punishable who
does an act capable of causing death, with such intention

or knowledge that the death, if caused, would be culpable
homicide, of the higher or less degree. It is not sufficient,

as in s. 511, to do an act towards the commission of the
offence.

§ 437. There have been, as far as I know, only two cases

upon the construction of s. 307—one in Bombay and one in

Allahabad. In the Bombay case, the prisoner presented a
rifle at his officer, but it was struck up before he had drawn
the trigger, and the rifle was found to be loaded but not

3ed. It was held by the Bombay High Court that he
i not be convicted under s. 307, although when the act

was done the prisoner believed the gnn was capped. Couch,
C.J., said: “It appears to me, looking at the terms of this

section, as well as at the illustrations to it, that it is neces-

sary, in order to constitute an offence under it, that there

must be an act done under such circumstances that deatii

might be caused if the act took effect. The act must be
capable of causing death in the natural and ordinary coarse
of things, and if the act complained of is not of that descrip-

tion, a prisoner cannot be convicted of an attempt to murder
under this section.

“The illustrations given bear out this view. One is that
of a man firing a loaded gun ;

and another is that of a man
placing food mixed with poison on another’s table. Both

Seo as to attempts under s. 511, •post, chap. xv.

2 s

1
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these acts are capable of causing death ; but in the present

ease, although the act was done with the intention of causing

death, and was likely in the belief of the prisoner to cause

death, yet in point of fact it could not have caused death,

and it, therefore, does not come within that section.” ^

On the other hand, in this very same case it was held that

the prisoner was properly convicted of an attempt to commit
murder under 8. 511, since *‘the presenting of the gun, under

the circumstances, was an act of such an approximate nature

as to bring the prisoner within the words of s. 511.” ^ In the

Allahabad case, a man tried to discharge a blunderbuss at

another. He pulled the trigger and the cap exploded, but

the piece missed fire. It was found loaded after he was
seized. Upon these facts, and in accordance, as he supposed,

with Cassiay's case, the judge found the prisoner not guilty

under s. 307, and convicted liim under s. 511. The Allahabad
High Court held that the conviction under s. 511 was wrong,

and directed a conviction to be recorded under s. 307. The
decision is, of course, quite in accordance with that in

Bomljay. It is quite certain that upon the same facts the

Bombay High Court would have found, that snapping a

blunderbuss fully loaded and capped was an act capable of

causing death to a man at whom it was aimed, and that this

capacity was not affected by the circumstance that it missed

fire
;
the case would therefore come within s. 307, and a con-

viction under s. 51 1 would be bad. The judgment, however,
is of importance, because in it Straight, J., completely
differed from the Bombay High Court on one point, and
seems to have differed from it on another point. First,

he thought it necessary to decide, and he did decide, that

under no circumstances could an attempt to commit murder
come under s. 511. This conclusion he arrived at from the
words of 8. 511. He said : Now it appears to me that the
attempts which are limited by s. 511 are attempts to commit
offences which by the Code itself are punishable either with
‘transportation or imprisonment.’ It cannot properly be
said that the offence of murder is punishable with either of

those things. In my opinion, if murder, as mentioned in

ss. 299 and 300, was intended to be included, the Legislature
would before the word ‘transportation’ have inserted the word
‘death.’ But again, the section goes on and says that,

certain things being done, the person who does these acts

shall, ‘ where no provision is made for the punishment of

^ Heg, V. Cassidy, 4 Bom. H.C. Cr. 17. ^ Ibid,, p. 23.
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such attempt/ be punished in a particular way. It seems,

therefore, to me, that when the framers of s. 511 drew it up
in the terms that they have drawn it up, they specially

meant to exclude those attempts to commit offences which,
in the various preceding sections of the Code, were specifio-

n-lly and deliberately provided for with punishments enacted
in the sections themselves. I have therefore for these

reasons come to the conclusion that s. 307 is exhaustive, and
that no court has any right to resort to the provisions of

ss. 299 and 300, read with s. 511, for the purpose of convict-

ing a person of the offence of attempted murder, which,
according to the view of the Court, does not come within

the provision of s. 307 of the Indian Penal Code.” ^

§ 438. Upon this part of the judgment it may be remarked,
as to the first reason, that murder is punishable with trans-

portation as well as death. This is the case as regards every
offence punishable with death, except in the single instance

of murder by a person under transportation for life, which
under s. 303 is only punishable, and in fact can only be
punished, with death. Cases of murder therefore do*come
within the letter of s. 511. It seems obvious too that

those words in s. 511 are not intended to exclude the very
few cases where the penalty of death is added to that of

transportation, but to exclude the numerous cases which
are only punishable with fine. Further, that part of the
learned judge’s reasoning would not apply to s. 308, which
is in pari materia with s. 307, and worded in the same way,
and can hardly admit of different treatment. As to the
second reason, it is of course clear that any attempt,
coming under s. 511, which is specifically provided for else-

where, must be dealt with under the express provision.

For instance, an attempt to wage war against the Queen
must be dealt with under s. 121. It is also quite clear that

any attempt to commit culpable homicide which falls under
ss. 307 or 308, must be dealt with under them and not under
8. 511. What the Bombay case decided was, that an act

done towards the commission of an attempt to murder,
which was not an act by which murder could be effected,

came under s. 511 because it did not come within s. 307.
Tiiat being so, it fell within the wording of s. 511, as being
a case where no express provision is made by this Code for

the punishment of such attempt.” According to Mr. Justice
Straight, such a case would go wholly unpunished.

^ Iti fj, V. Niddhn^ 14 All. 38.
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§ 439. The Fame judgment appears to express doubt as

to the propriety of the Bombay ruling that the act done in

that case, viz. trying to discharge an uncapped rifle, sup-

S
osed to be capped, did not come within s. 307. “ If he
id all that he could do, and completed the only remaining

proximate act in his power, [ do not think he can escape

criminal responsibility, and this because his own act,

volition, and purpose having been given effect to in their

full effect, a fact unknown to him and at variance with his

own belief, intervened to prevent the consequences of that

act, which he expected to ensue, ensuing.*' 13ut it may be
submitted that the question is, not whether the accused
would escape criminal responsibility—it was decided that

he was liaole under s. 511,—but whether he would be

criminal^ responsible under the very special words of

s. 307. if that section only applies where the prisoner has
done an act, which, if carried to its utmost possible limits,

without any interference from without, could cause death,,

and if his act could not have caused death, then his belief

that it could have caused death is outside the question.

Suppose, for instance, that Cassidy had put his rifle all ready

loaded and capped for the purpose of committing the
murder, and that in the excitement of the moment he had
snatched up a comrade’s rifle, which was unloaded, and the
lock of which had been taken to pieces for repairs ; that he
had levelled it at his oflicer and pulled the trigger

;
it is

plain that he had intended to do an act with such an in-

tention that if by that act he had. caused death he would
have been guilty of murder

; but that is not enough. The
section recjuires that he should have done the act. He
intended to discharge his own loaded rifle. He presented

and tried to discharge a weapon w'hich was as harmless as

a broomstick.

§ 440. Very little help can be obtained from the English
cases, as they all turn on the special words of the statute..

By two different statutes it was made au ofience to attempt,

by drawing a trigger or in any other manner, to discharge

any loaded firearms at any one. Upon these statutes it

was held that a firearm properly loaded but not primed,,

was not a loaded firearm within the Act.^ The present
statute, 24 & 25 Viet., c. 100, s. 19, provides that a fire-

arm properly loaded in the barrel, shall be deemed to be*

loaded, although the attempt to discharge it may fail from

1 B, Y. JMWy Buss. & By. 377 ;
Beg, v. James, 1 0. & K. 530.
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>vant of priming or from auy other cansp. In Beg, v. Brown ^

the indictment was held to have failed, because on the
authority of two cases, the prisoner who had not drawn the
trigger, had not attempted to discharge it “ in any other
manner,” In a later case those decisions were overruled,
and it was decided that a conviction for attempting to

discharge a loaded firearm by drawing a trigger or in any
other manner** was valid, where the prisoner had drawn
a loaded revolver from his pocket, pointed it at his mother,
and fumbled with his finger at the trigger, though he was
unable to discharge it, because his wrists were held by the
bystanders and tlie pistol was taken from him. This
decision would probably be an authority, that if a man
presented at another a firearm ready for immediate use,

with the intention of discharging it, he might be convicted
under ss. 307 or 308, though the weapon was knocked up, or
taken from him, before he could attempt to draw the trigger.

§ 411. Miscarriage, and Offences against Infants.—Under
s. 312 it is an offence voluntarily to cause a woman with child
to miscarry, if such miscarriage be not caused in good faith

for the purpose of saving the life of the woman ; anti the
offence is liable to additional punishment if the woman was
quick with child. The Explanation points out that a
woman who causes herself to miscarry is within the section.

This offence can only be committed where the woman is

either with child or quick with child, and therefore the
woman must have been pregnant at the time.^ The words
^‘with child” mean no more than pregnant. It is not
necessary to show that there was anything in the womb
which could be called a child, or even that the embryo has
assumed a footal form.** ‘‘ Quick with child ” means that the
process of quicikening has taken place. According to Dr.
Taylor,** “ Quickening is the name applied to peculiar sensa-
tions experienced by a woman about this stage of pregnancy.
The symptoms are popularly ascribed to the first perception
of the movements of the foetus^ which occur when the uterus
begins to rise out of the pelvis; and to these movements, as
well as probably to a change of the position in the uterus^
the sensation is perhaps really due.” The process of quick-
ening is not an indic ation that the foetus has acquired life
in any different sense j'rom that which it had before. It

* 10 Q.B.D. 381. ^ Itetj, V. Dmkworth (1892), 2 Q.B, 83.
^ 24 & 25 Viet., c. 100, s. 18. ^ It, v. HciMery 3 C. & P. 605.
•'* Beg, V. Ademma, 9 Mad. 369. « 2 Taylor, Med. Jiir. 148.
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merely shows that a particular stage of the pregnancy has^

been reached, which stage generally produces a particular

sensation in the mother. The term quickening ” describes*

the sensation, and not the stage, and, therefore, as Dr.

Taylor says, No evidence but that of the woman herself

can establii^ the fact of quickening.” ‘‘ Cases every now
and then occur in which healthy women do not experience

the sensation of quickening during the whole course of
pregnancy, and the movements of the child may be at no-

time perceptible to the examiner.” The discovery of the

movements of a child by an examiner is a proof that th&
usual period of quickening is past ; but their non-discovery

at the time of the examination is no proof whatever that the
woman has not quickened, since the movements are by no
means constant, and may be accidentally suspended at

several successive examinations.” Practically, I suppose,,

that in the absence of evidence to the contrary, a woman
would be considered to be quick with child if it was shown
that she was bearing a living child after the extreme period

for quickening had past,^ and especially if the fact of move-
ments was proved. Where the evidence showed that the

child was fullgrown at the time the offence took place,

Glover, J., said : I think it improper to convict under
s. 312 of the Penal Code, which supposes an expulsion of the
child before the period of gestation is completed. But the^

evidence is perfectly clear as to the intention and acts of

the parties, and they may both be properly convicted of an.

attempt to cause miscarriage under ss. 312 and 511.” ^ The
section, however, says nothing about expulsion before the
full period of gestation, and it is submitted that the words
“ miscarriage,” and “ causing a woman to miscarry,” are satis-

fied by any process by which a premature and artificial expul-
sion of an infant is effected, by means which are not intended
and calculated to bring it into the world in a healthy state.

§ 442. The offence created by s. 312 is actually causing a.

woman to miscarry. If she is pregnant, and the means used
do not succeed, the accused could only be convicted under
s. 511 of an attempt. A more difiicult question would
arise if the attempt failed, because the woman was never

^ Taking the general experience of accoucheurs, quickening happens-
from the tenth to the twenty-fifth week of pregnancy ; but the greater
number of instances occur between the twelfth and sixteenth week.

(2 Taylor, 149).
Beg, V. Aranja Beiva, 19 Suth. Cr. 32.
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pregnant. In England a woman was indicted under s. 58
of 24 & 25 Viet, c. 100, for doing certain acts with intent
to procure her own miscarriage. The section only applies
to a ‘‘ woman being with child.*' It turned out that she
had never been pregnant, and it was held that she could not
be convicted unaer the section, but might be convicted of
conspiring with those who assisted her to procure her own
miscarriage.^ There, however, the same section made such
acts punishable in others, whether the woman was with
child or not. She was, therefore, conspiring with them to
do an act which in them was illegal. This, under the Code,
would be an abetment of their act under s. 107. But an
unsuccessful attempt to procure a miscarriage is not punish-
able except as an attempt. Can it be punishable under s. 511,
when it is an attempt to do that which is physically and
legally impossible ? It was at one time held in England
that a man could not be convicted of an attempt to pick an
empty pocket.*^ This decision, after being long discredited,
has at last been overruled,® It may fairly be argued that a
man who intends to do a criminal act, and tries his best to
do it, cannot be held not to have attempted it, because a
circumstance of which he was ignorant made it impossible
for him to succeed. If in the attempt he caused hurt,
grievous hurt, or death to the woman, he could not plead
her consent either under s. 87 or under s. 300, Exception 5,
as the consent was given to an act which was an offence
independently of the harm it would cause to the woman who
gave the consent (s. 91). Accordingly, where a man gave
his wife a drug to cause abortion, they believing that she
was pregnant when she was not, and she died from taking
it, he was convicted of manslaughter;^

§ 443. Under s. 313, causing a miscarriage is additionally
punishable, if it is done without the woman’s consent,
whether the woman is quick with child or not. If an act
done with the intent to cause the miscarriage of a woman
with child causes her death, it is also specially punishable,
the punishment varying according as the act was done with
or without the woman’s consent (s. 314). The Explanation
states that it is not essential to this offence that the offender

1 Iteg. V. Whitchurch, 24 Q.B.D. 420.
Beg. V. Collins, L. & C. 471.

^ Bea, V. Brown, 24 Q.B.D. 357 ; and see
Q.B. 3Sto.

* Beg. V. Gaylor, D. & B. 288.

Beg. Y. Williams (1893), 1
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should know that the act was likely to cause death. If,

however, the death was caused by an act likely to cause

death, it would be at the least culpable homicide not

amounting* to murder, and might even be murder if the act

was of an eminently dangerous character. This section, how-

ever, will only apply where the act done by the offender, or

for which he is jointly responsible (see s, 34, § 231), is

the act which causes the death. It is not sufficient that he
has done an act whereby some one else is enabled to cause

death. In a case in England a man was indicted for murder
of a woman. It appeared that she, being pregnant, requested
him to procure her an abortion, and threatened to destroy

herself if he refused, and that he, in consequence, procured
for her a poisonous drug. He knew the purpose for which
she wanted it, and gave it to her for that purpose ; but he
was unwilling that she should use it, and he was not present

when it was taken. The woman died from the effects of the
poison. The Court held that the conviction could not be
sustained, saying that “it wouhi be consistent with the
facts of the case that he hoped and expected that she would
change her mind, and would not use the drug.” ^ Under
similar circumstances, I conceive that no charge would be
maintainable under s. 314, or under ss. 312, 313, or 315.

But the prisoner would be guilty of abetting her to commit
the offence specified in s. 312.^ And he would be guilty in

the same manner if he supjdied her with a drug calculated

to procure a miscarriage, with the intention that it should
be so used, although neither the woman herself, nor any
other person than the defendant may have intended to use
it for that purpose.®

§ 444. Sections 315 and 316 are intended for the protec-

tion of unborn children. If a man, intending to prevent the

birth of a living child, does any act, either through the
medium of a miscarriage or otherwise, which prevents

the child from being born alive, or causes it to die after its

birth, and if such act is not done in good faith, for the pur-
pose of saving the life of the mother, he commits an offence

under a. 315. If, however, without any special intention

to injure the child, he injures the mother in such a way
that she died, lie would be guilty of culpable homicide

; then

j lieg. V. FretweU, L. & C. 161 ; 81 L.J. M.C. 145.

See 8. 107, cl. 3, Explanation 2.

Keg. V. Hillman, L. & C. 343 ; S.C. 33 L.J. M.C. 60 ;
P.C., 8. 108,

Explanations 2, 3.
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if his act causes the death of her quick unborn child, he
commits an offence under s. 316. A man who assaults a
pregnant woman with such violence that her death is a
likely result, or sets fire to a house in which she happens to

be, would be punishable under this section, if the mother
survived, but gave birtli to a dead child in consequence of

her injuries, or of the fright.

§ 445. Section 317 renders punishable the act of any one
w^ho, being the parent, or having the care of a child under
the age of twelve, exposes it or leives it in any place with
the intention of wholly abandoning it.

In a Madras case the following facts arose. A, the mother
of a newly born child, being herself too ill to move, sent

B to expose it. It was held by Scotland, C.J.,that A could
not be convicted under this section as she had not actually

exposed the child, nor B, as she was not the mother. Also,

that neither A nor B could be indicted for abetting the

other, since as neither could have committed the offence

there could be no abetment by the other.^ Of course, a

person who has the custody of a child merely for the purpose
of exposing it, cannot be indicted as a person “ having the

care of sucn child.** Where the mother of a child packed
it up carefully in a hamper, and sent it off by train to the

address of its father, where it was safely delivered, it was

held that this came within the words of the English statute,

which makes it penal to ‘‘abandon or expose any child under
the age of two years, whereby the life of such child shall be

endangered.”'*^ And so, where a mother who was living

apart from her husband left the child at his door, and he
•refused to take it in, saying, “ it must bide there for what
he knew, and then the motiier ought to be taken up for the

murder of it
;
” he was convicted under the same statute.^

The offence is completed by the abandonment of a child

of tender years by a person who was bound to take care of

it. It is not necessary that any harm should happen to the

child. An Explanation follows that this section is not

intended to prevent the trial of the offender for murder or

culpable homicide, as the civse may be, if the child die in

consequence of the exposure. Of course, no such offence

would be committed, even if the child die, unle.ss the death

was a likely result of the exposure. This would depend

* Heg, V. Bcejoo Bee, 1st Mad. Sess*, 1869.
^ Beg, V. Falkingham^ L.B. 1 C.C. 222.
•' Beg, V. W'hite^ L.B. 1 C.C. 311.
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much upon the age of the child, and the circumstances of
time and place under which it was abandoned. Where the
death did not come within the t^rms of s. 299 or s. 300, it

could hardly fail to come under s. 304A. In all such cases,,

it is right to charge the prisoner under s. 317 as well, but if

there is a conviction for the more serions offence, the minor
is merged in it. There cannot be a conviction under both
charges.^ On the other hand, the charge of causing death
cannot be sustained unless it is a result directly traceable to
the abandonment. A newly bom child was left warmly
wrapped up in a place where it was almost certain to be found,
and where, in fact, it was found at once. Those who found
the infant appear to have done everything in their power for

it, but the child refused to take the cow’s milk which was
offered it, and died from want of sustenance. It was held
that the prisoner, though guilty under s. 317, could not
be convicted of murder/-^ Probably he could liave been
convicted under s. 304A, if it had then become law.

§ 446. Section 318 is intended, indirectly, to protect
children, by rendering it an offence intentionally to conceal,
or ei^eavour to conceal the birth of a child, by secretly
burying or otherwise disposing of its dead body, whether it

die before, or after, or during its birth. The section is

designed to meet the case of illegitimate children, which
is probably the only case in which such a concealment would
be attempted. A woman is not bound to announce that she
is going to have a child

;
and if the child lives, she is quite

at libeity to keep its existence secret. Bnt if it is born
dead, or dies after its birth, the dead body must not be
concealed by getting rid of it privately. The section is

substantially the same as the English statute, 24 & 25-

Viet., c. 100, s. 60, the decisions on which wdll no doubt be
followed in India.

The child must be a child, and not Erie, J., in
charging the jury, told them that “ this offence cannot be
committed unless the child had arrived at that stage of
maturity at the time of birth that it might have been
a living child. It is not necessary that it should have been
born alive, but it must have reached a period when, but for
soine accidental circumstances, such as disease on the part
of itself, or of its mother, it might have been born alive^

^ Beg, V. Bannif 2 All. 349.
Beg, V. Khodabuxy 10 Suth. Cr. 52.
Beg, V. Hewitt, 4 F. & F. 1101.
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There is no law which compels a woman to proclaim her own
want of chastity, and if she had miscarried at a time when
the foetm was but a few months old, and therefore could

have no chance of life, you could not convict her upon tbia

charge. No specific limit can be assigned to the period

when the chance of life begins, but it may perhaps be safely

assumed that, under seven months, the great probability is

that the child would not be bom alive/’ ^

§ 447. The act which is criminal is the secretly disposing

of the body after it is dead. Some act intended for this

purpose must be shown. If a woman, whether intentionally

or otherwise, gives birth to a child in a secret place, and
leaves it there, if the child is born alive, she has committed
an offence under s. 317, but if it is born dead she has com-
mitted no offence under s. 318.* Secrecy is the essence of

the offence, and if the dead body is left in a public place,

Avhere it will be found by people who are not looking for it,

this is not an offence. The crime consists in concealing

the dead body, not in disposing of it so as to conceal the

fact that it was born of its mother.^ It is not necessary to

show that the child was concealed in the place where k was
found, if the place was one where it would probably not be
found. The dead body of a child was taken into a yard at

the back of a public-house, and thrown over a wall four and
a half feet high into a field at the other side of the wall.

The yard was not a public thoroxighfare, and the field was
one used for grazing cattle, in which no one had any busi-

ness except those who had to do with the cattle, and they
would not be likely to approach the spot where the child

lay. Brett, J., left to the jury the following question:
“ Bid the wail and the position of the child in the field,

and the mode in which the field and the yard were used,

conceal the body from all the world, unless from a person
who by searching for the child might find it, or by going
out of the way in the field, or by looking over the wall,

might accidentally discover it. If they found an answer in

V. Bcrriman, 6 Cox, 388, followed in Madras, 4 Mad. H.C.
llulings 63. Instances are recorded of children bom in the sixth

month having survived and were grown up. They may be bora alivo

at any period between the sixth and seventh months, or even, in some
instances, earlier than the sixth ;

but this is rare, and if born living,

they commonly die soon after birth (2 Taylor, Med. Jur., pi). 246—
249).

^ lieg. V. Tamer, 8 C. & P. 755.
^ Beg, V. Clarkf 15 Cox, 171 ;

Steph. Dig. Crim. L., art. 235.
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the aflSrmative, they might find that there was a secret

disposition of the body, but if they lound an answer in the

negative, they could not find that there was a secret dis-

position.” This direction was held to be right, and the

conviction was aflSrmed. Bovill, O.J., said: ‘^What is a

secret disposition must depend upon the circumstances of

each particular case. The most complete exposure of the

body might be a concealment. As, for instance, if the body
were placed in the middle of a moor in the winter, or on
the top of a mountain, or in any other secluded place where
the body would not be likely to be found.” ^ It will be

observed that the offence may be committed either by the

mother, or by any one else, who does it with the intent

specified in the section.

In England it is held essential to a conviction to show,

not only that a woman has been delivered of a child which

has not been accounted for, but that a dead body has been

found, which can be identified as that of the child to which

she gave birth. If no dead body has been found, the child

may still be living
;
and if a dead body is found, but not

identified, it is possible that, even if the child did die, it

may have been buried elsewhere with all necessary publicity,

or otherwise disposed of in a manner which is not within

s. 318.2

^ Jief/. V. Broum^ L.R. 1 G.C. 244.
- Ihg. V. WilliamH^ 11 Cox, 684.
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CHAPTER X.

OB^FENCES AGAINST MINORS AND WOMEN.

1.

Kidnapping and Abduction, §§ 448—458.

II. Slave-dealing, §§ 459, 4G0.

III. Dealing in Prostitution, §§ 461—464.

IV. Eape, §§ 465—478.

§ 448. Kidnapping.—In order to make out the ofifence of

kidnapping from lawful guardianship under s. 361, it is

necessary to show (1) that a minor of either sex, under

fourteen years of age, if a male, or under sixteen, if a fefhale,

or of unsound mind, (2) who was at the time in the keeping

of a lawful guardian, (3) has been taken or enticed out of

such keeping (4) without the consent of such guardian.

(1) The age or mental incapacity of the person taken ie

a matter of fact, as to which the accused may either have

no opinion, or may have an erroneous opinion. It was

decided in Reg, v. Prince, which has already been fully

discussed,^ that even a bond fide belief, reasonably enter-

tained, that a girl was over sixteen, was no defence. The
decision was given upon the English statute, 24 & 25 Viet.,

c. 100, 8. 55, which is substantially the same as s. 361,

except that it contains the word unlawfully,”—“ Whoever
shall unlawfully take,” etc. This, as Bramwell, B., said

(p. 173), merely means, Whoever shall take without lawful
^

cause. The word unlawfully ” is not found in s. 361, as every

definition of an offence in the Code is subject to the chapter

of General Exceptions. I doubt, however, whether the

same decision would be given if a man took a Woman above

sixteen, where the illegality consisted in her being of

unsound mind, if it could be shown that he did not know^
and had no reason to suppose, that she had not the ordinary

mental capacity. The judges who affirmed the conviction.

1 L.R. 2 C.C. 154 ;
ante, § 122.
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in Prince’s case, considered that the taking of a girl in the

possession of another, against his will, was ^ obviously

wrono* that the person who did the act must suffer the con-

sequences, if the girl turned out to be younger than he

supposed. But sanity is the normal state of human beings,

And the taking of a" woman of mature years, who is not

married, and who consents to being taken, is not wrong in

Any legal sense of the word, and violates the rights of

nobody. Under s. 497, it is not an offence to have iutev^

course with a married woman, unless the accused knows, or

has reason to believe, that she is married. A fortiovi^ one

would imagine that the offence of taking away a woman of

unsound mind would involve a knowledge or reasonable

suspicion that her mind was unsound.

§ 449. Lawful Guardian.—(2) The person taken must

have a lawful guardian, and at the time of the alleged

offence must be in the keeping of that guardian. The
Explanation states that the words ^‘lawful guardian”
include any person lawfully entrusted with the care or

custddy of such minor or other person. These terms

wQuld include not only the parents or relations in whose
house the minor lives and is brought up, but any other

person with whom the minor resides by the consent, express

or implied, of those who have the higher legal right:

for instance, the keeper of a school, or the master or

mistress in whose service the child is placed. It would
also cover those cases which frequently lead to litigation,

where a child has been taken under the care and protection

of persons who had no legal right to it, when the parents

have been unable or unwilling to provide for it. In such
cases it was always the practice of the Chancery courts, and,

since the amalgamation of the two jurisdictions, it is the
practice of the Common Law courts, even upon a 'habeas

corpus^ to consider solely what is for the interest of the
child, and to refuse to give it up to the parent, even though
he can be charged with no misconduct, if it is for the
benefit of the child that it should remain where it is.^

The same rule has been lately adopted by the Bombay
High Court, and appears to be in accordance with the
Guardian and Wards Act of 1890.^ There can be no doubt
.that a person who had come to occupy such a position

* V. Gijagall (1893), 2 Q.B. 232.
^ Act Vni. of 1890, ss. 7, 12, 17 ; re Saithri, 16 Bom. 307.
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towards a child would be considered its lawful guardian

under s. 361. So the husband of a fjirl of fifteen is her
natural guardian

;
^ and under the English stat. 4 & 5 Philip

end Mary, c. 8, s. 3, the father of an illegitimate child was
held to be a person who had by lawful ways or means the

keeping of the ohild.^ According to English law, the

relationship of such a father to his natural child is only

recognized for the purpose of making an order upon him
for its support during infancy, under the Bastardy Act.

Under Hindu law, the relationship is recognized, and
imposes upon the father distinct obligations for its main-
tenance.^ The exact extent of the rights of the mother of

an illegitimate child appears to be unsettled,^ There seems

to be no doubt, however, that she is its natural and proper

guardian during the period of nurture, and that a person

to whom she entrusted the child on her death-bed would
be its lawful guardian within the Explanation in s. 361.

Garth, C.J., said :
“We think that the somewhat liberal

explanation of the words ‘ lawful guardian * under s. 361 is

intended to obviate the difficulty which would othenwise

arise, if the prosecution were required to prove strictly, in

eases of this kind, that the pemn from whose care or

custody a minor had been abducted or kidnapped, came
strictly within the meaning of a guardian, according to

the legal acceptation of that word.” ^ Where, however, an
orphan girl, under fourteen, attached herself first to one
person and then to another, and finally became beti'othed

to the SOD of the latter, from whom she was enticed away
by the prisoner, it was held that he had committed no
offence, as the person from whom he had taken the girl was
in no sense her guardian, or lawfully entrusted with her

care.®

§ 450. Neither under English nor under Hindu law can

a mother remove her child from the custody of its father,

who is its lawful guardian, unless under such special circum-

stances as might render such a step necessary for the

safety of the child.'^ Under Mohammedan law, the mother

^ i?c Dhuronidhur Ghosc, 17 Cal. 298.

2 1 Hawk. P.C. 128; 1 East, P.C. 457.
* Mayne, Hindu Law, § 408.
^ See jper Lord Herschell, Barnardo v. Ilwjh (1891), A.O., at p. 398.
Beg. V. PeinantUf 8 Cal. 971.

« Beg. V Buldeo, 2 N.W.P. 286.

^ B. V. OreenhilJy 4 Ad. & Ell. 624; Beg. v, FranJerishna Surnia. 8
€al. 969.
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is entitled, even as against the father, to the custody of her
sons up to seven years, and of her daughters up to puberty,

according to the Sunni School of law, and up to seven years,

according to the Sheah School.^

§ 451, The minor must be, at the time of the taking, in

the keeping of its guardian. It need not be in the physical
possession of the guardian, but it must be under a continuous
control, which is for the first time terminated by the act
complawed of. If a girl goes out into the street, or into a
field by herself, with the intention of returning, she is still

in the legal possession of her parent.^ On the other hand,
where a girl ran away from her home from ill-treatment,
and met the prisoner, with whom she made an engagement,
duly registered before the magistrate, to serve as a cooly,
a conviction under s. 361 was set aside. Glover, J., said :
“ Was the girl then under her father’s guardianship, when
she fell in with the prisoner ? I think not

; she had volun-
tarily abandoned her home, and was running away. She
was fourteen years of age, and not therefore of sucli tender
age as to lead to the supposition that she had strayed from
home, and was to all appearance a free agent. She, when
taken before the magistrate, asserted that her parents were
dead, and that she was going with her mother-in-law to
oyJhet. And so a conviction was held bad, where the
indictment charged that a girl was enticed from the
possession of her mother, the fact being that her mother
rehised to allow the daughter to live with her, but sent
her to reside with her grandmother, under whose care she
supposed the girl to be.^ Possibly, under the Code, the*
grandmother might have been alleged to be the lawful
guardian. If a minor is in service, away from her own
home, the charge should state that she was taken away
from the lawful charge of her employer, not of her
parents.®

§ 452. Taking or Enticing.—(3) In order to constitute
a taking or enticing under this section, the consent of

1 MacN. M.L. 267—269 ;
ui re Tayheh Ally, 2 Hyde, 63 : Raj

V. %coc7v*, 12 Cox, 28

i

Reg. V. Mt. Ouzeeruv, 7 Suth. Cr. 98.
>

^
Reg. V. Guilder Singh, 4 Suth. Cr. 6.
R^. V. Burrell, L. & C. 854; S.C. 32 LJ. M.G. 54.
Reg. V. Hetikera, 16 Cox, 257.
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the minor is wholly immaterial, neither force nor fraud

are required.^ Nor is it necessary that there should be

any intention to make an unlawful use of the minor.

The offence consists in the violation of the rights of the

guardian. Convictions have been maintained where a

man carried off his betrothed wife, after the marriage

had been broken off by her father
;

where a Hindu wife

carried off her daughter to be married, without the know-
ledne or consent of her husband

;
^ and where a father

carried away his daughter from her husband.^ It is not

necessary that the prisoner should be present when the

minor quits its home with the intention of abandoning
it;® but the influence of the prisoner must instigate, or

co-operate with, the inclination of the minor at the time the

final step is taken, for the purpose of causing it to be taken.

Where the defendant went in the night to the house of the

girl’s father, and placed a ladder against the window, by which
she descended and eloped with him, this was held to be a
taking of her out of the possession of her father, though she

had herself proposed the plan.® And so it was held where
the girl left her home alone, by a preconcerted arrangement
with the prisoner, and went to a place appointed, where she
was met by him, and they then went off together without
the intention of returning

;
since up to the moment of her

meeting with the defendant she had not absolutely renounced
her father’s protection.'^ And it makes no difference that

the girl has left her home before the prisoner wished her to

do so, if, finding that she has left, he avails himself of her
position to induce her to continue away from her lawful

custody, provided she left her home under the infiuence of
his previous persuasion. If, however, the girl leaves her
home, without any persuasion or inducement held out to her
by the prisoner, so that she has got fairly away from home,
and then goes to him, although it may be his moral duty to

restore her to her home, yet his not doing so is no infringe-

ment of the law, for the statute does not say he shall restore

her but only that he shall not take her away.®

^ Reg. v. Bliungee, 2 Suth. Cr. 5 ;
Reg. v. SooJcu, 7 Suth. Cr. 36.

^
Reg, V. Qooroodoss, 4 Suth. Cr. 7.

Reg. V. Prankrishna Surma, 8 Cal. 969.
^ Re Dhuronidhur Ghose, 17 Cal. 298.
" Reg. V. Rohb, 4 ¥. & F. 69.
“ Reg. v. Robins, 1 C. & K. 456.
‘ Reg. V. Mankletow, Dears!. 159 ; S.C. 22 L.J. M.C. 115.
* Reg. V. OUfier^ 10 Cox, 402.

2 T
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Where there has been a taking within the section, it makes
10 difference that it was, and from the first ^as intended to

be only temporary. In a case under the English statute, it

appeared that the prisoner asked the girl to go out with him,
to which she consented, and she remained away from her
home with him for three days, visiting places of public enter-

tainment by day and sleeping together by night. They then

separated, he telling her to go home. The father of the girl

swore that she went away without his knowledge and against

his will. The girl went of her own wish, and the jury found
that the prisoner had no intention of keeping her permanently
away from her home. The conviction was afiirmed. The
Court said :

“ The statute was passed for the protection of

parental rights. It is perfectly clear law that any disposition

of the girl, or any consent or forwardness on her part, are

immaterial on the question of the prisoner’s liability under
this section. The difficulty arises on the point whether the

prisoner has taken her out of the possession of her father

within the meaning of the statute. The prisoner took the

girl from her father, from under his roof and away from his

control, for three days and nights, and cohabited with her

during that time, and placed her in a condition quite incon-

sistent with her being at the time in her father’s possession.

We think that in these facts there is enough to justify the

jury in finding that he took her from the possession of her

fatner, even though he intended her to return to him. The
offence under this enactment may be complete almost at the
instant when the girl passes the threshold of her father’s

house, as where the facts show that the man who takes her
away has an intention of keeping her permanently. We do
not mean to say that a person would be liable to an indict-

ment, if the absence of the girl whom he takes away is

intended to be temporary only, and capable of being
explained, and not inconsistent with her being under the
parental control. All we say is that there is in the present
case sufficient evidence for the jury to act upon.” ^

§ 453. Want of Consent.—(4) In the absence of evidence to

the contrary, it will be assumed that the taking was against
the guardian’s consent. If the defendant relies upon her
consent he must prove it, or facts from which it may be in-

ferred. Where the girl’s mother had encouraged her to a loose
course of life, by permitting her to go out alone at nights,

v. Timmim, 30 L.J. M.C. 15; S.C. BeU, 276.
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and dance at public-houses, Cockburn, C.J., ruled that

«he could not be said to be taken away against tho mother’s

will within the meaning of the statute.^ The fair inference

from the facts was that the mother had renounced all moral

•control over her daughter, and left her to follow her own
inclinations. A very important question has been raised

with reference to a case where a mother placed her daughter,

less than sixteen years of age, under the care of a lady, who
caused her own son to marry the girl without the mother’s

consent. This was held not to be an offence witliin 4 & 5
Ph. & M., cl. 8, 8. 2, because the marriage was openly solem-

nized.-^ Sir Hyde East says :
“ It deserves good consideration

before it is decided that an offender, acting in collusion with

one who has the temporary custody of another’s child, for

a special purpose, and knowing that the parent or proper

guardian did not consent, is yet not within the statute.

Eor, then, every schoolmistress might dispose in the same
manner of the children committed to her care

;
though such

-delegation of the custody of a child for a particular purpose

be no delegation of the power of disposing of her in

anurriage, but the governance of the child in that respect

may still be said to rest with the parent.” ^ I think there

can be no doubt that if a schoolmistress were to connive at

•tlie elopement of one of her pupils with a man, he would
be convicted under s. o61. »Sbe could have no authority

to consent to such an act, and he could not have supposed
•that she had.

§ 454. As to the effect of ignorance of, or mistake as to

'the above facts, in Princes case,^ Bramwell, B., said :
“ If

ithe taker believed he had the father’s consent, though
wrongly, he would have no mens rca

;
so if he did not know

she was in any one’s possession, nor in the care or charge of

any one. In these cases he would not know he was doing
the act forbidden by the statute—an act which, if he knew
she was in possession and in care or charge of any one, he
would know was a crime or not, according as she was
under sixteen or not. He would not know he was doing an
act wrong in itself, whatever was his intention, if done
without lawful cause.” The latter branch of the above
dictum was founded upon the ruling in Beg. v. Hiblert.^

There the prisoner met a girl in the street going to school,

'eg, V. Primelt, 1 F. & F. 50. - Hicks v. Gore, 3 Mod. 84.
^ 1 Fast, P.C. 457. * L.K., 2 C.C., at p. 175. « L.R., 1 C.0. 184.
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and induced her to go with him to a town some miles distant,

where he seduced her. They returned together, and he left

her where he met her. The girl then went to her home
where she lived with her father and mother, having been

absent some hours longer than would have been the case if

she had not met the prisoner. He made no inquiry and did

not know who the girl was, or whether she had a father or

mother living or not, but he had no reason to believe and
did not believe that she was a girl of the town. The-

decision in this case turned upon the absence of any circum-

stances to show that the prisoner had knowledge tliat he
was taking the girl from the possession of those who
lawfully had charge of her. In the absence of any finding

of fact upon that point, the Court said that the conviction

could not be supported.

In this case, and in an earlier case which it followed,^ it

did not appear that the prisoner believed or imagined that

the girl was not under lawful guardianship, but only that he
did not concern himself to have any opinion on the matter.

If the same case occurred in Inaia, the prisoner could

certaiAly not protect himself under s. 79. In a very similar

case in ilombay, where, however, the girl was much younger,
the conviction was aflSrmed. The Court was of opinion ‘‘ that
the fact of the accused not inquiring at the time of removing
a child ten years of age, from lawful guardianship, whether
she had a guardian or not, is no excuse

;
for by not inquiring,,

the accused takes the risk on himself, and cannot escape its*

legal consequences. A child of such tender age is, primd
facicy subject to guardianship, and no one is at liberty ta
take away such child without permission properly obtained..

The objective fact of the child being in the keeping of a
guardian, satisfies in this respect the requirements of this

section of the Code.” ^ In this country, where every girl

under sixteen, not being a prostitute, is under legal guardian-
ship, it would seem that any one charged with an offence under
8. 361 must establish, that he had good reason to believe,,

either that the minor was not under guardianship, or that
he had secured the guardian’s consent to her act.*^

§ 455. The offences defined by ss. 360 and 361 are-

continuing offences, and may, therefore, be abetted as long
as the process of taking the minor out of the keeping of her

^ Beg* y. Greeny 3 F. & F. 274. ^ Beg. v. Umsadhakshy 3 Bom. 178.-
^ See Beg. v. Gunder dinghy 4 Suth. Cr. 6; ante, § 451.
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lawful guardian continues.^ A subject of an Independent
State who commits the offence of kidnapping or abduction
from British India is amenable to the British courts for that

offence, and if it is committed with the intention of

murdering, or endangering tlie life of that person, he would
be liable to the additional penalties of s. If, however,
the person so kidnapped or abducted was actually murdered
beyond our territories, there could be no jurisdiction in

respect of the homicide.^

§ 45G. Abduction, under s. 362, requires the element of

force or fraud, which is absent from kidnapping. The
offence is against the person abducted, and it may bo
leommitted against a person of any age. The force or deceit

-specitied in this section must operate upon the person who
is abducted, not upon any other person, whoso consent is

necessary in order to get possession of such person. A
prisoner was indicted under the English statute, 24 & 25
Viet., c. 100, s. 56, which renders it an offence unlawfully,

either by force or fraud, to take away a child.*' It appeared

that the boy, being anxious to get away from school, arrj^nged

with the prisoner, that the latter should write to him as if

he were the boy's uncle, stating that he was coming to see

him. The prisoner did so, and then called at the school,

and by representing that he was the boy’s uncle, obtained

leave to take him away for the day. He took him away,

but did not return him to school. It was held that the
offence created by the statute had not been committed.
No force or fraud had been exercised upon the boy, and the

prisoner had merely assisted him in carrying out a fraud

upon his master.® If, however, such a fraud were practised

upon any person who had the charge of another, and if that

other went with the fraudulent party, believing that he was
what he represented himself to be, that, I imagine, would
bring the case within either the English statute, or s. 362
of the Indian Penal Code, though tiie person taken away
exercised no independent volition in the matter.

§ 457. Where a woman is either kidnapped or abducted,

with intent that she may be compelled, or with the know-
ledge that it is likely she will be compelled, to marry any
person against her will, or in order that she may be, or with

^ Beg, V. Siunia Kaundan^ 1 Mad. 173.
- Beg. V. Bhurmonarain, 1 Suth. Cr. 33.

Beg, V. BirreU, 15 Cox, 658.
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the knowledge that it is likely that she will^ be, forced or

seduced to illicit intercourse, the offender is punishable

under s. 366.

This section seems to apply to cases where, at the time

of the abduction, the woman has no intention of marriage ot
illicit intercourse, but it is contemplated that her marriage^
or illicit intercourse with her, will be accomplished by force

or seduction, brought to bear upon her afterwards, oection
498 embraces all cases Avhere the object of the taking, or
enticing, is that the wife may have illicit intercourse with
some other person, even though, as generally happens, she
is quite aware of the purpose for which she is quitting her
husband, and is an assenting party to it. Therefore, where
a procuress induced a married woman of twenty to leave
her husband, and the facts showed that she had made her
delil>erate choice, and was determined of lier own free will
to leave her hu.sband, and become a prostitute in Calcutta,'*’

the Bengal High Court held that no conviction could be
maintained under s. 366 ;

but that there was quite suflBcient
evidence to convict the prisoner of enticing, under s. 498,.
for Whatever the wife's secret inclinations were, she would,

have had no opportunity of carrying them out had not the
prisoner interfered.” ^

Where the husband is the complainant in a charge pre-
ferred under s. 366, the Court is authorized, by s. 238 of the-
Grim. P.C., to convict of the minor offence under s. 498, if
the facts show that the special intention required by s. 366-
is wanting. His complaint under one section of the Code,,
in cases connected with marriage, is sufficient authority^
under s. 199 of the Crim. P.C., to justify the Court in
dealing with the case under an analogous section.^
As s. 366 is merely an aggravated form of the offence

under s. 363, the same person cannot be convicted on the
same facts upon charges framed under both sections.'*

§ 458. Any person who wrongfully conceals or keeps ia
confinement a person whom he knows to have been kidnapped
or abducted, commits an offence under s. 368, and is punisli-
able as if he had himself kidnapped or abducted the persor),
with the same intention, knowledge, or purpose with which
he detains or conceals such person. That is, he may bo

* V. Srlmotee Poddec, 1 Suth. Cr. 45.
- Jutra Shekh v. Ileasat Shekh, 20 C^al. 483.
^ 7%. V. Jsru Panday, 7 Sutli. Cr. 56.
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punished under any one of ss. 363—367, or 360, according

to the facts of the case. The mere keeping in a man’s
house of a girl ^vhom he knows to Imve been kidnapped or

abducted, is not an offence under this section, though it

might be strong evidence of abetment of the principal

offender. It is necessary to show that he has restrained her

liberty of movement, or kept her out of view of those who
might be in search of her.^ This section refers to those

who assist the kidnappers, not to the kidna])pers themselves.^

§ 459. Slave dealing.—One of the intentions specified in

8. 367 is that of subjecting the person kidnapped or abducted

to slavery, or the danger of it. Section 370 renders penal

isolated cases of dealing in slaves, either by way of pro-

curing, disposing of, or receiving them, while s. 37 i imposes

an increased punishment upon those who habitually practice

such offences.

A difficulty has been thought to arise under the latter

section, inasmuch as they assume the possibility of a state

of slavery still existing in India, notwithstanding what is

called the Abolition of Slavery Act, V. of 1843. This is

clearly the case as regards some of the offences created by
the section, though others, such as exporting, removing,
selling, or disposing of a person as a slave might be com-
pleted in India by a person who sold another into slavery

in Turkey or Arabia, In the case of lieg, v. Mirza Sikunder,'^

a Hindu girl was kidnapped and sold to a Mohammedan,
who made her a Musulmani, changed her name, and kept
her for four years in menial service, giving her food and
clothes but no wages, and not allowing her to leave the

house. He was convicted under s. 370. The Court said:
“ It is urged that to constitute a person a slave, not only
must liberty of action be denied to liim, but a right asserted

to dispose of his lile, his labour, and his property. It is

true that a condition of absolute slavery would be so defined,

but slavery is a condition which admits of degrees. A
person is treated as a slave if another asserts an absolute

right to restrain his personal liberty, and to dispose of his

labour against his will, unless that right is conferred by law,

as in the case of a parent, or guardian, or a jailor.”

In a later case,^ a person was convicted under this section

for having sold a young girl to another with the intent that

^ lieg, V. Jhurrup^ 5 N.W.P. 133 ;
v. Mt, CJiatooa^ ibid, 189.

^ Meg, V. Sfmkh Oozeer, G Siith. (’r. li. - 3 N.W.P. 14G.
^ Mmpress v. liamkuai\ 2 All. 723.
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for another, that is an offence under s. 374; but if, having'

from other motives entered into a voluntary service, he is-

beaten to keep him up to his work, it being open to him

to give it up whenever he likes, only the offence created by
s. 352 has been committed. Amends cannot be awarded in

or under this section.^

§ 461. Dealing in’ Prostitution.—Sections 372 and 373

render it criminnl to deal in minors under the age of

sixteen years, with the intent that any such minor shall be

3mployed or used for tlie purpose of prostitution, or for any

inlawful or immoral purpose, or knowing it to be likely^

;hat such minor shall be so employed or used. The former

lection applies to the person who sells, lets to hire, or other-

vise disposes of the minor; and the latter, to the person who-

mys, hires, or otherwise obtains possession of the minor,

n the great majority of cases these offences will be com-

nitted in respect of girls, but they would equally apply

0 boys, who are intended for the gratification of un-

latural lusts. They would also apply in cases where no-

exual object was in view, if the minor was intended to

e trained up for any criminal career, as theft, burglary,

lurder, or the like. If the scene of “ Oliver Tiyist

ad been laid in India, Fagin might have been indicted

nder s. 373. The fact that the person who disposes

f the minor commits an illegal act in so doing does not

ring him within s. 372, if the minor is intended to be-

nployed for an innocent purpose. Where the prisoners, by

Isely representing that girls of whom they had obtained

)S8ession were Eajpoots, palmed them off as wives uprf

embers of that caste, and obtained money for them as suet

e prisoners committed the offence of cheating under s. 4 a
It were not punishable under s. 379.^

§ 462. These sections w’ere very much considered in the

36 of Beg. y.Shaik AIL^ There,the charge was under s. 373.

appeared that the prisoner by an offer of money induced

jiii of the age of ten years to have a single act of sexual

.ercourse with him in an uninhabited house, to whicli she

nt at his request for the purpose. Both parties were sur-

ised in the act, and the man was at once taken into custody-

e judges, upon a case referred by Scotland, C.J., were-

opinion that the conviction was bad. In the first
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they were all of opinion that the prisoner bad never obtained

possession of the fjirl within the meaning of this section.

Scotland, C.J., said :
** But, to bring a case within the^

section, it is, in my opinion, essential to show that possession

of the minor has been obtained under a distinct arrangement
come to between the parties that the minor’s person should'

be for some time completely in the keeping and under the
control and direction of the party having the possession,,

whether ostensibly for a proper purpose or not. Complete
])ossession and control of the minor s person obtained by
buying, hiring, or otherwise, wdth the knowledge or intent
that, by the effect of such possession or control, the minor
should or would afterwards be employed or used for either
of the purposes stated, is what the section was intended to
make punishable as a crime. The provision seems to me to-

exclude the supposition that an obtaining of possession, in
the sense in which that expression is, no doubt, sometimes
.used, of merely having sexual connection with a woman,,
cbnld have been in the mind of the framers of the section.”
On a second point there was a difference of opinion. The

Chief Justice said :
“ It is not, I think, essential fo the

offence^ that the buying, hiring, or other obtaining of the
possession of the minor should be from a third person;,
the language of the seetkija is quite applicable to an agree-
ment or understanding come to with the minor without the
intervention ot a third person, and the vice against which
the section is directed is certainly not of any lesser enormity
in the latter case.”

On the other hand, Holloway, J,, was of opinion that it

must be a transaction “of which other parties are the
subjects and the minor is the object,” “ This view need
afford no encouragement to the debauching or seduction of
innocent girls without the consent of their guardians ; such
cases are lully provided for elsewhere, and the fact that they
are so, removes all doubt from my mind as to the construction
of the present section.”

On a third point, Holloway, J., said: “I must guard
myself against being supposed to tliink that nothing more
is required than minority, a contract, and an intent to have
sexual connection, to render the man who hires punishable
under this section. The intention or knowledge must be
made out, and it may well be, looking at the whole scope of

fipptions. that the previous ones deal with the corriip-

. or of
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for another, that is an offence under s. 374;^ but if, having"

from other motives entered into a voluntary service, he is-

beaten to keep him up to his work, it being open to him

to give it up whenever he likes, only the offence created by
s. 352 has been committed. Amends cannot be awarded in

or under this section.^

§ 461. Sealing in Prostitution.—Sections 372 and 373^

render it criminal to deal in minors under the age of

sixteen years, with the intent that any such minor shall be

employed or used for tlie purpose of prostitution, or for any

unlawful or immoral purpose, or knowing it to be likely^

that such minor shall be so employed or used. The former

section applies to the person who sells, lets to hire, or other-

wise disposes of the minor; and the latter, to the person who-

buys, hires, or otherwise obtains possession of the minor.

In the great majority of cases these offences will be com-
mitted in respect of girls, but they would equally apply

to boys, who are intended for the gratification of un-

natural lusts. They would also apply in cases where no-

sexual object was in view, if the minor was intended to

be trained up for any criminal career, as theft, burglary,

murder, or the like. If the scene of “ Oliver Twist
**

had been laid in India, Fagin might have been indicted

under s. 373. The fact that the person who disposes

of the minor commits an illegal act in so doing does not

bring him within s. 372, if the minor is intended to be

employed for an innocent purpose. Where the prisoners, by
falsely representing that girls of whom they had obtained

possession were Eajpoots, palmed them off as wives upr/

members of that caste, and obtained money for them as suci

the prisoners committed the offence of cheating under s. 4^
but were not punishable under s. 379.^

§ 462. These sections were very much considered in the

case of Beg, y.Shaik Ali? There,the charge was under s. 373.

It appeared that the prisoner by an offer of money induced

a girl of the age of ten years to have a single act of sexual

intercourse with him in an uninhabited house, to wbicJi she

went at his request for the purpose. Both parties were sur-

prised in the act, and the man was at once taken into custody..

The judges, upon a case referred by Scotland, C.J., were*

of opinion that the conviction was bad. In the first place,.

' Beg, V. Phokondu^ 5 Sutli. Cr. 1,
^ Beg, V. Ddbee Singh, 7 Suth. Cr. 55; Beg, v. Sri Lall, 2 All. 694,
» 5 Mad. H.C. 473.
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they were all of opinion that the prisoner had never obtained
possession of the pjirl within the meaning of this section.

Scotland, C.J., said :
“ But, to bring a case within the-

section, it is, in my opinion, essential to show that possession
of the minor has been obtained under a distinct arrangement
come to between the parties that the minor’s person should
be for some time completely in the keeping and under the
control and direction of the party having the possession,,

whether ostensibly for a proper purpose or not. Complete
])OSsession and control of the minor’s person obtained by
buying, Iiiring, or otherwise, with the knowledge or intent

that, by the effect of such possession or control, the minor
should or would afterwards be employed or used for either
of the purposes stated, is what tlie section was intended to

make punishable as a crime. The provision seems to me to-

exclude the supposition that an obtaining of possession, in

the sense in which that expression is, no doubt, sometimes
i'tsed, of merely having sexual connection with a woman,,
could have been in the mind of the framers of the section.”

On a secoha point there was a difference of opinion. The
Chief Justice said: ‘^”lt iv ffot, I think, essential fo the
offence that the buying, hiring, or other obtaining of the
possession of the minor sliould be from a third person;,
the language of the section is quite applicable to an agree-
ment or understanding come to wdth the minor without the
intervention of a third person, and the vice against which
the section is directed is certainly not of any lesser enormity
in the latter case.”

On the other hand, Holloway, J., was of opinion that it

must be a transaction ‘^of whicli other parties are the
subjects and the minor is the object.” This view need
afford no encouragement to the debauching or seduction of
innocent girls without the consent of their guardians ; such
cases are fully provided for elsewhere, and the fact that they
are so, removes all doubt from my mind as to the construction
of the present section.”

On a third point, Holloway, J., said: “I must guard
myself against being supposed to think that nothing more
is required than minority, a contract, and an intent to have
sexual connection, to render the man who hires punishable
under this section. The intention or knowledge must be
made out, and it may well be, looking at the whole scope of
the sections, that the previous ones deal with the corrup-
tion of girls without the consent of their guardians, or of
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women by suppressing their will by force or deceit, and that

these deal with the case of traflScking in innocence. They
ere, perhaps, not intended by confounding the provinces of

law and ethics to make men virtuous by legislative enact-

ment. A minor, not generally unchaste, may still be
protected by its provisions; while she, who has been already

devoted to prostitution, may not be within the protection,

because, on any reasonable construction of the words, an
unchaste act cannot have been committed with intent to do
that which has already been done.”
A similar decision was given upon the principal point in

the N.W. Provinces. There the prisoner was convicted of
attempting to commit an offence under s. 873, the evidence
being that he had written to a girl under eleven to induce
h^r to make an assignation with him for immoral purposes.
The prisoner was an a.ssociate of prostitutes, but his letter
•showed no wish that she should become one. The Court
ield that the conviction was bad.^ A similar decision was
given in Calcutta under s. 372. There the defendants had
lianded over a girl of about eleven to a man who professed
to wa'ht her for a single occasion, and received from him Ks.
5, which they said was the charge if the girl was kept for a
short time. The Court, following the Madras decision, held
that the commission of an immoral act of sexual inter-

course at an interview so brought about was not in the con-
templation of the section,” and dismissed the charge under
s. 273 of the Crim. P.C. In tlie particular case, the girl was
already a prostitute, a fact which might, if the circum-
;stances had been different, have raised the point suggested
by Mr. Justice Holloway, as to whether the two sections
were not limited to “ trafficking in innocence.” ^

§ 463.^ In a case where one defendant was charged under
«. 372 with disposing of a minor for prostitution, and another
was charged under s. 373 with obtaining possession of her
for the same purpose, and also under s. 372 with letting her
out for hire, this curious state of facts appeared. A Moham-
medan married woman, under sixteen, who generally lived
with her grandmother Nourjan, formed an adulterous intrigue
wth two Hindus, who, in order to facilitate their intercourse
with her, persuaded lier to become a prostitute. The grand-
mother assented to the arrangement, and the two proceeded

a distant village, where they took up their resi&nce with

I
Jieff. V. Mt. Bhutia, 7 N.W.P. 295.

^ Meg, V. Sukee Maur, 21 Cal, 97.
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a womau Jaggat Tara, where the girl received men who were

introduced to her by Jaggat Tara. The latter took all

money that was paid to the girl, and in return boarded and
lodged her and her grandmother. On these facts Nourjan
was convicted under s. 372, and Jaggat Tara under ss. 372
and 373. Glover, J., considered that the convictions were
right. Louis Jackson, J., whose opinion apparently pre-

vailed, thought both convictions should be annulled, on the

ground that the daughter was a free agent and the moving^
party in the whole business. Nourjan had not disposed ot‘

ner for prostitution. At the outside she had helped her in

so disposing ot herself. Jaggat Tara had not obtained

possession of her under s. 373, but had received her for tlie

girl’s own purposes. Nor had she let the girl out for hire

under s. 373, but had merely, by what Jackson, J., described

as ‘‘a common arrangement enough,” led and clothed her,

in consideration of receiving the wages of her prostitution.^

§ 464. To constitute an offence under s. 372, it is not

necessary that there should have been a disposal equivalent

to a transfer of possession or control over the minor’s pqfson ;

the mere fact of enrolling a minor among the dancing girls

of a pagoda, whose profession is admittedly that of prostitu-

tion, is sufficient to constitute the offence.*'^ Where such an
enrolment is only provisional, and not final, the offence may,
perhaps, not be made out.^ The giving or taking in adop-

tion of a minor to be a dancing girl is an offence under ss.

372 and 373, if the intention that she shall be a prostitute

is made out. It is not an offence for a dancing girl to adopt

a daughter, if her intention is that the girl should be
brought up as a daughter, and that then she should be at

liberty either to marry or to follow the profession of her

prostitute mother.^ VVhere the criminal intention is estab-

lished, it is immaterial that the age of the girl is such that

it cannot be carried out for many years.'’^

§ 465. Bape.—Under s. 375 ‘‘ a man is said to commit
‘ rape ’ who, except in the case hereinafter excepted, has

' Reg, V. Nourjan
J
6 B.L.R. Appx. 34; S.C. 14 Suth. Cr. 39.

Reg, V. Jailij 6 Bom. H.O. Or. 60; Reg, v. Fad7naoati, 6 Mad. H.C..

415 ;
Reg, v. Aruachellum, 1 Mad. 164 ; Srinivasa v. Annasamif 15 Mad..

41 ;
Reg, v. Rasavay ibid, 75 ; Reg, v. Tippa^ 16 Bom. 737.

•’ See per Parker, J., Srinavasa v. Anuasami, 15 Mad. 313, at p. 329.
^ Reg, V. Ramanna, 12 Mad. 273.
5 Deputy Legal Remembrancer v. Raruna, 22 Cal. 164. See the same

case as to the onus of proof of intention.
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fsexnal intercourse with a woman under circumstances fall-

infr under any of the five following descriptions

First,—Against lier will.

Secondly,—Without her consent.

Thirdly,—With her consent, wJien her consent has been

obtained by putting her in fear of death or of hurt.

Fourthly,—With her consent, when the man knows that

he is not her husband, and that her consent is given because

she believes that he is another man, to whom she is, or

believes herself to be, lawfully married.

Fifthly.—With or without her consent, when she is under

twelve years of age.'

Explanation,—Penetration is sufficient to constitute the

sexual intercourse necessary to the offence of rape.

Exception.—Sexual intercourse by a man with his own
wife, the wile not being under twelve years of age, is not
_ - „ _ i» 2rape.

The essence of the offence of rape consists in the act being

committed against the will of the woman, or without her

consent. These conditions of mind are quite distinct. An
act is done against a woman's will when she knows what is

being done, and objects or resists. An act is done without
her consent ® when from any cause she is incapable of know-
ing what is being done, or supposes that something different

is being done, or, being aware of the nature of the act,

supposes that it is being done under circumstances which
make it an innocent act.

§ 4G6. As to the first class of cases, “ it is no mitigation

of this offence that the woman at last yielded to the violence,

if such her consent were forced by fear of death, or of hurt.

Nor is it any excuse for the party indicted that the woman
•consented after the fact; nor that she was a common
strumpet

;
for she is still under the protection of the law,

and may not be forced ;
nor that she was first taken with

her own consent, if she were afterwards forced against her
will

; nor that she was a concubine to the ravisher, for a
woman may forsake her unlawful course of life, and the law
will not presume her incapable of amendment.” ^ Nor is

the mere cessation of a genuine resistance evidence of con-
aent.® All these circumstances, however, may be very

* Act X. of 1891, s. 1. 2 Act X. of 1891, s. 2.

As to what is Consent, see s. 90 ;
and ante, §§ 194, 196.

‘ 1 East. P.C. 444
;
1 H^e, P.C. 6^; 1 Hawk. P.C. 122.
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material in considering the question, whether the woman
was really forced or not. It must also be remembered that

whatever a woman s actual state of mind may be, a man
does not commit rape unless his act is done with the know-
ledge that the woman does not consent, and with the

intention to effect it, notwithstanding her want of consent.

There may be cases in which a woman does not consent in

fact, but in which her conduct is such tliat the man reason-

4ibly believes she does.” ^ Don Juan could not have been
convicted of a rape, when Donna Julia, “whispering, I

will ne’er consent, consented.”

§ 467. As regards the second class of cases, the law was
laid down in England, that where a woman was so absolutely

imbecile as to be unconscious of the nature of the act

attempted, the offence was rape
;
but that if she understood

it in the same way that an animal does, and consented to it

from animal instinct, there was no rape.^ Even in the latter

<5ase the act is now made a misdemeanour by 48 & 49 Viet.,

c. 69, s. 5. Under the Code, however, by s, 90, consent is

not suflScient, if given by a person who from unsoundness of

mind, or intoxication, is unable to understand the nature

4ind consequence of that to which he gives consent. Many
lunatics possess quite this amount of understanding. No
idiot does. If a man by drugs or by liquor, renders a
woman incapable of knowing what she is about, and takes

advantage of her condition to have connection with her, this

is as much rape as if he had knocked her down and rendered

her senseless.® And it would be just the same if he found
her in that condition, and then availed himself of it, or took
advantage of her when she was asleep.^ So it was held to

be rape when a man violated a girl, who supposed that she

1 Per Denman, J., Beg. v. Flattery, 2 Q.B.D. 410. And the law was
«o laid down, in charging the jury, by Honyman, J., Beg. v. Barratt^

L R 2 C C 81
^ Beg. V. Fletcher, Bell, 63 ;

S.C. 28 L.J. M.C. 85 ;
Beg» v. Fletcher^

L.R., 1 C.C. 39 ; Beg, v. Barratt, L.R., 2 C.C. 81.
^ Beg. V. Camplin, 1 Den. C.C. 89.
* Beg. V. Mayers, 12 Cox, 311. Some cases are recorded by Dr.

Taylor in which rapes were alleged to have been committed on women
wlule asleep. In one, the prisoner was convicted ; in another, ho was
acquitted on the ground, which is no longer law, that such an act was
not rape. It is obvious, as Dr. Taylor remarks, that where the sleep

was not produced by artificial means, or of a lethargic character, the
assertion should be received with extreme suspicion. Its truth is only
possible in the case of a woman who was accustomed to sexual inter-

course (Taylor, Med. Jur. ii. 446).
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was submitting to a surgical operation.^ The case of a
woman who consents under the belief that the man is her
husband, is expressly declared by the Code to be rape, A
contrary decision in England, which had met with strong

disapproval in Beg. v. Flattery^ was finally overruled by
statute in 1885.^ Finally, no consent is suflSeient when it

is given by a mere child. The earliest age at which a girl

could consent to intercourse so as to prevent the act being

rape, w^as originally fixed by the Code, in conformity with

English law, at ten. By Act X. of 1891, s. 1, the age hae

now been raised to twelve, so that cases of rape are no longer

an exception to the general rule as to consent laid down
by s. 90.

A similar change in the Code has been made by s. 2 of

Act X. of 1891, in the exception to s. 375, which now makes
twelve the earliest period for conjugal intercourse. After

that age, of course, a husband cannot be guilty of a rape

upon his wife. He may, however, be guilty of abetting

others to commit the oflFence, and if he is actually present,

assisting in the crime, he will be a principal, and not merely
an abettor. Except that such cases have actually occurred,.

one would suppose them to be impossible.^

§ 468. Some degree of penetration is necessary to com-
plete the offence of rape, but the smallest amount is

sufficient, even though the hymen remains intact,^

By the English law there is an invincible presumption-

as to the impossibility of a rape being committed by a boy
under fourteen. He may, however, be convicted of abetting

the crime when committed by others, or of an indecent

assault under s. 854.^ It has been decided in England that

he cannot be convicted of an assault with intent to commit
a rape,® and in the case of WiUiams, cited above, Lord

Coleridge, C.J., held that he could not be convicted of ai

attempt to commit a rape, that is, to do what the law saic

he was physically incapable of doing. Hawkins an(

Cave, JJ., intimated that in their opinion he could b

convicted. The recent current of authorities in referenc

^ Reg. V. Flattery
y 2 Q.B.D. 410.

Reg. V. Barrow, L.R., 1 C.(^ 156 ; 45 & 46 Viet., c. 69, s. 4.

1 Hale, P.C. 629 ; case of Lord Castlehaven, 3 St. Tri., p, 401.
^ Reg. V. Hughes, 2 Moody, 190 ; Reg. v. Lines, 1 0. & K. 393.
1 Hale, 630; Reg. v. Waite (1892), 2 Q.B. 600; Reg. v. William

(1893), 1 Q.B. 320.
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to attempts (see post, § 682) renders it probable that the

later view would prevail whenever it became necessary to

decide the case. Some of the courts in America have held

that in cases of this sort against boys under fourteen^

physical capacity should be treated as a matter capable of

proof, and to be proved, independently of any arbitrary

presumption.^ I am not aware of any Indian decision

under the Penal Code. In an earlier case under the old

law, where a boy only ten years old was convicted by the

Futwah of rape upon a girl only three years old, the Court
of Nizamut Adalat viewed it as an attempt only, and
punished it as a misdemeanour with one year’s imprison-

ment.*'^ Dr. Chevers cited from the Nizamat Adalat Keports
a case of a boy of thirteen or fourteen who was convicted of

rape, and another of the same age, who was convicted of an
attempt, it being doubtful whether he had consummated
the crime. It must, however, be remembered that state-

ments as to the age of natives must be accepted with great

caution. Dr. Chevers mentions two cases of boys who were
tried or convicted of rape, who alleged themselves to be
twelve and eleven years of age, though in the opinfon of

the Court they were above fourteen.^

§ 469. Where the offence of rape is incomplete for want
of penetration, the prisoner may be convicted of an attempt
to commit a rape under Crim. P.C., s. 238. In order, however,
to justify such a conviction, it must be shown that the
prisoner was attempting something which would have been
rape, if it had succeeded. It is not suflScient to show an
indecent assault with intent to have illicit connection.

Tlie Court must “ be satisfied that the conduct of the
accused indicated a determination to gratify his passions

at all events, and in spite of all resistance.” ^ If, however,
a man attempts to get possession of a woman who is imbecile,

or unconscious, or who is deceived as to the nature of the
act, or the character of the person, no force is used or con-
templated; and yet the attempt, if successful, would be
rape, and, if unsuccessful, would be an attempt to commit
a rape. This was so held by Lush, J., as regards the act of

a man who attempted to have connection with a woman
* 1 Bishop, s. 466.
- Kareem v. Meeun, 1 M. T)if?. 176, s. 513.
Chevers, Med. Jur., pp, 674, 675.

^ lleg. V. Shanher, 5 Bom. 403 ; see per Coleridge, J., Reg. v. Stanton,
1 C, & K. 415.



658 EVIDENCE OF HArE. [Cliap. X«.

whom he knew to be asleep.^ The language of Coleridge, J.,

in Beg. v. Stanton^ cited aTbove, which was used in reference-

to the case of a man who was attempting to have connection

with a woman under the pretence of applying a medical
remedy, seems to have been incorrect as regards its appli-

cation to the particular facts.

§ 470. There is probably no accusation which requires to-

be watched with more caution than a charge of rape. As
Lord Hale says, ‘‘ It is an accusation easily to be made, and
hard to be proved, and harder to be defended bjr the party

accused, though never so innocent.” He mentions a case

which was tried before himself, in which a wealthy old man
of about sixty-three was indicted for a rape, which was fully

proved against him by a young girl of fourteen years old,,

and a concurrent testimony of her mother and father, and
some other relations. When it came to the defence, iu
which in those days the prisoner had not the assistance of

counsel, he afforded ocular demonstration to the jury that

he was physically incapable, by displaying a rupture, which,,

as Lprd Hale says, was “full as big as the crown of a
hat.”^ Probably it alone stood between him and the gallows.

Such charges are often made for revenge, often for extortion^,

and still more often to shield a reputation which has been
voluntarily endangered. On the other hand, among the^

lower classes such offences are very common, and are

effected with most revolting brutality. It is not a priori
improbable that the accusation should be either true or

false. The surrounding circumstances are even more im-
portant than the direct testimony.

§ 471. Evidence.—In the majority of cases, the only*

direct evidence of the rape is that of the prosecutrix herself*

Where this breaks down, or cannot be obtained, as where
the female from extreme youth, or from some incapacity^

such as being deaf and dumb, cannot give her testimony,

and there is no other evidence producible,^ there is nothing,
for it but to acquit. Her evidence should always be
received, not witli distrust, but with caution. The first

thing necessary to examine in support of her statement is,,

whether there is any indirect evidence that sexual connection
took place. Upon this point it is most important to have
the evidence of a medical man as to the state of the paris..

^ Beg, V. Mayers, 12 Cox, 311. * 1 Hale, P.C. 635.
^ Beg, V, Whitehead, L.B., 1 C.C. 3
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In India such evidence is often unattainable, but it would

certainly be a suspicious circumstance if no female relation

were produced to testify to marks of injury or tbe like.

The next thing is to see, whether the connection, if it took

place, was against her will. For this purpose all the

surrounding circumstances should be carefully sifted. The
character of the prosecutrix, her intimacy with the prisoner,

and the amount of familiarity which she had formerly

permitted him to indulge in
;
the place in which the act

took place, as showing that she might have obtained assist-

ance ; the distance at which other persons were passing

by; any screams or cries which were heard; her conduct

immediately after the outrage, her appearance, and so

forth.^

§ 472. The most important point for inquiry in these

cases is the character of the prosecutrix. She may be a
prostitute, or of such loose character as to fall little short of

being such. She may have previously had improper rela-

tions with the accused, or with some other man or men
other than the accused, or she may be of perfectly un-

blemished character. It is evident that the last supposition

raises a very high degree of improbability as to the woman’s
consent being given to the act. In general, the character of

a witness is assumed to be good, unless it is impeached by
cross-examination. In case of rape, however, the character

of the prosecutrix is so directly relevant to the charge which
she is making, that it becomes of itself a relevant fact

within the meaning of s. 11, cl. 2, of the Indian Evidence
Act. Evidence that no suspicion of impropriety had ever
fallen upon her would certainly be admissible for the prose-

cution, though if she were not cross-examined upon the
point it would hardly be necessary. On the other hand,
where a woman’s chastity is admittedly tainted, the degree
of taint will affect her evidence in very difl'erent ways. If

she was of such loose character as to be open to the approaches
of any one, or if she was living on terms of improper intimacy
with the accused, the charge of rape becomes not impossible,

but, to the last degree, improbable. Where, however, it is

merely shown that a woman has had one or more clandestine

intrigues, this raises no presumption that she would yield
to any one who presented himself, and hardly any that she
would yield to any particular man. Accordingly, in two

1 See 1 Hale, P.C. 633, 636.
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recent cases, where the question was raised for solemn
decision in England, it was laid down that, in cases of rape,

attempt to rape, or indecent assault, the prosecutrix could
be cross-examined as to facts relating to her chastity

;
that

if it was imputed to her that she was a prostitute, or woman
of generally loose character, or that she had had connection

with the prisoner himself, and if she denied it, distinct

evidence to contradict her might be called for the defence.^

If, however, she was asked as to previous intimacy wdth

other men, and she denied it, her statement was final, and
could not be contradicted. The distinction taken was, that

in the two former cases the fact suggested went directly

to the point in issue. In the last, it had only a very remote
bearing, if any, upon that issue, and if rebutting evidence
was admitted, the woman would be called upon to defend
the whole of her previous life against charges of which she

had no notice.^ In some cases the courts have gone so far

as to hold that a woman, when cross-examined as to par-

ticular facts relating to other men, might decline to answer.^

The former decision, however, was doubted upon this point

by Williams, J., in lleg. v. Martin,^ and is opposed to the

general principle that in all cases, civil and criminal, a
witness may be cross-examined as to matters affecting cha-

racter, though otherwise irrelevant, and is bound to answer,

unless the answer might criminate himself.® This principle

is aflSrmed by the Evidence Act, though the judge is given
a controlling power, which prevents the monstrous abuse of

the right of cross-examination which took place on the trial

of the Tichborne claimant.®

§ 473. It was formerly held in England that evidence
might be offered in a trial for rape and the cognate cases,

that the prosecutrix had made a complaint immediately
after the outrage, but that the particulars of the complaint
could not be stated, nor the name of the person complained
of. In two recent cases, however, judges of great experience
refused to be bound by this practice, and laid down the more
rational rule, that not only the fact that the prosecutrix

made a complaint of rape, but everything which she stated

J See Evidence Act, I. of 1872, s. 155 [4].
^ Jteg, V. Holmes, L.R., 1 C.C. 334 ;

Itey, v. Biley, 18 Q.B.D. 481.
li, V. Hodgson^ Russ. & By. 211 ;

Beg, v. Vocl^rofL 11 Cox, 410.
^ 6 C. &. P. 562.
^ CuTidell V. Pratt, M. & M. 108 ; Bex v. Tewin, 2 Camp. 638.
Act I. of 1872, SB. 146-148, 153.
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immediately after the outrage as to its details, and as to the

name of the offender, and what was said to her in reply,

should be admitted in evidence.^ This also is in accordance

with the Indian Evidence Act, s, 8, illus. (/).

§ 474. Medical Evidence.—In all cases of rape it is most

important to have the skilled and unimpeachable evidence

of a medical witness, who has examined the prosecutrix

immediately after the alleged oflTence. Where many days

have elapsed, such an examination is of little value. Dr.

Taylor says :
“ The indications of rape, however well marked

they may be in the first instance, either soon disappear or

become obscure, especially in those women who have been

already habituated to sexual intercourse. After two, three,

or four days, unless there has been an unusual degree of

violence, no traces of the crime may be found about the

genital organs. In unmarried women and in children, when
there has been much violence, the signs of rape may persist,

and be apparent for a week, or longer.*' Casper records a

case of undoubted rape committed on a child of eight years,

the indications of which on the day following wer^ un-

doubted. Eleven days after the assault the girl was again

examined. The sexual organs were then in their natural

state, and there was not the least appearance of local injury.

As showing the caution which medical practitioners should

observe in giving testimony in such cases, Dr. Taylor
mentions an instance in which, on a charge of rape on a
girl a little over seven years of age, the accused was com-
mitted for trial, solely on the evidence of the medical man
who examined her six weeks after the alleged event, and
swore that in his opinion she had been violated. At the

trial the child admitted on cross-examination that the whole
of her previous evidence was untrue, and the man was
acquitted.^ On the other hand, it is probable that acquittals

have taken place improperly in many cases, on the suppo-

sition that marks of injury would have been found a short

time afterwards, where none such appeared.

§ 475. The indications naturally to be looked for will varv
according to the age of the sufferer. Dr. Taylor says:
“ With respect to marks of violence on the body of a child,

these are seldom met with, because no resistance is commonly

' Per Byles, .1., Tteg, v. Pyre, 2 F. & F. 579 ;
per Bramwoll, L.J., Pey.

V. Wood, i4 Cox, 46.

Tayior, Med. Jur. ii. 448.
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made by mere children. Bruises or contusions may, how-

ever, be found occasionally on the legs.” ^ On the other

hand, where a full-grown man has carried the offence upon
a child beyond the minimum degree of penetration which
brings him within the law, it is probable that he will cause

injuries far exceeding the mere destruction of virginity,

which are often evidenced by ruptures or lacerations of a
dsmgerous or fatal character. It must, however, be remem-
bered that while there may be a rape which has left the

hymen intact, the absence of the hymen is not necessarily

evidence of a rape, unless there is proof of its having been

recently tom with violence. The hymen itself is sometimes
congenitally deficient, or is destroyed by ulceration, or sup-

purative inflammation, a disease to which female infants of

a scrofulous habit are sul)ject.^ Where distinct signs of

violence are established, they are in the case of a child

almost conclusive proofs of rape, as, except in some rare

cases of precocious depravity, the consent of a child cannot
be assumed, and if she is below twelve would be unavailing.

The possibility of a false charge still remains. Dr. Chevers
mentions a case of a procuress who, in revenge at the rejec-

tion of a child whom she had brought into the officers’

quarters at Fort William, injured the girl's genitals, and then
charged the officer with rape.®

Wliere the prosecutrix is a girl who has attained full

maturity, and who was at the time of the offence a virgin,

a rape carried out to the last degree would of course leave

its trace on the female organs. Here the questions would
be: first,was it clear that the girl had been violated; secondly,

was there evidence of any degree of violence beyond what
was consistent with her having consented to the act. Marks
of injury on other parts of her person as showing resistance

overcome by force, vould of course be most material on
the latter point.^ On the other hand, the very ignorance
of an innocent girl, coupled with the shock of an un-
expected attack, may prevent any resistance until it is

too late.
/

§ 476. In the case of a woman who is accustomed to

sexual intercourse, it is quite a chance whether a rape will

leave any marks of injury on the genitals. This depends
on the mode in which the attack is made, and the time at

' Med. Jur. ii. 438. ^ Taylor, Med. Jur. ii. 429-433.
Chevers, Med. Jur. 701. * Taylor, Med. Jur. ii. 439.
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wliich her resistance is overcome* It is more likely that
signs of violence will be found on other parts of her person,

^ it is to these that^ if she resists at all, the first outburst of

force will be applied. Some have even doubted whether it

was possible to violate an adult woman of health and vigour
against her will. Queen Elizabeth’s illustration, when she
handed a sword to a frail lady, and desired her to sheath it

in a scabbard which was being constantly moved about,

appears plausible, but is probably fallacious. When there

is more than one assailant no woman has any chance. Nor
where she is drugged, or intoxicated, or terrified into sub-

mission. But apart from such cases, as Dr. Taylor observes

:

A rape may be committed on an adult woman, if she falls

into a state of syncope, or is rendered powerless by terror

and exhaustion. An eminent judicial authority has sug-

gested that, in his opinion, too great distrust is commonly
shown in reference to the amount of resistance offered by
women of undoubted character. Inability to resist from

terror, or from an overpowering feeling of helplessness, as

well as horror at her situation, may lead a woman to succumb
to the force of a ravisher, without offering that degree of

resistance which is generally expected from a woman so

situated. As a result of long experience, he thinks that

injustice is often done to respectable \vomen by the doctrine

that resistance was not continued long enough.” ^

§ 477. In many cases where rape is falsely charged,

advantage is taken of some peculiar condition of the female

which gives plausibility to the charge. There are certain

forms of purulent discharge from the female organ, result-

ing from inflamation of the vagina, or from leubcorrhoaa,

which are sometimes supposed to be the result of rape,

and sometimes are maliciously used as the pretext for

accusing an innocent person. Sometimes this discharge

destroys the hymen. Similar results follow from a malignant

form of disease, known as noma pudendi, or destructive

ulceration of the parts. All of these again are sometimes

<5onfounded with venereal infection, and ascribed to contact

with a man who really has, or is supposed to suffer from

such a disease. Here a triple medical question arises : first,

whether the man had the species of disease which he is

supposed to have communicated to the female; secondly,

whether she really suffered from it
;
and thirdly, whether

* Taylor, Med. Jur. ii. 443—448; see Chevers, Med. Jur. 681,
702.
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the time at which it appeared harmonizes with the event

to which it is assigned.^

§ 478. The modern use of anesthetics in surgery and
dentistry has given rise to a new class of cases, in which the

practitioners administering the narcotic have been charged
with availing themselves of the condition of their patient,

to do an act which the law considers to be rape. In some
eases, it is to be hoped very few, the accused has been con-

victed of the offence. In others the charge has been proved
either to be maliciously false, or made under the influence

of mistake. Dr. Taylor says : Anesthetics stimulate the
sexual functions, and the ano-genital region is the last to

give up its sensitiveness. These charges arc sometimes
made in good faith by modest females. A woman under
the partial influence of an anesthetic may mistake the

forcible attempts to restrain her movements, whilst she is.

passing through the preliminary stage of excitement in-

duced by the anesthetic, for an attempt upon her person.

In one instance, a lady engaged to be married was accom-
panied to a dentist by her attianced husband. Chloroform
was given, and a tooth extracted in the presence of this

gentleman. She could hardly be convinced that the dentist

had not made an attempt upon her chastity.*’

It has been held in Calcutta, on a charge of rape, where
the injured w'oman died of the violence used on the occasion,

that her dying declarations were admissible in evidence,

although tnere was no charge for culpable homicide against
the prisoner.® The English rule would have excluded such
evidence. It w'ould seem to be receivable under the Indian
Evidence Act, s. 32 (1).

* Taylor, Med. Jur. ii. 432—440; Chcvers, Med. Jur. G79.
- Taylor, Meii. Jur. ii. 444.
^ i?ey. V. JBissoruvjaUf G Suth. Cr. 75.
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CHAPTER XI.

OFFENCES AGAINST PROPERTY.

Firat. Deprivation of Property, § 470.
J. Theft, §§ 480—501.

II. Extortion, §§ 502—506.
III. Robbery, §§ 507—510.
IV. Criminal Misappropriation, §§ 511—513.
V. (criminal Breach of Trust, §§ M4—521.

VI. Receiving Stolen Property, §§ 522—532.
VII. Cheating, §§ 538—550.

Second, Mischief, §§ 551-554.
Third, (/riminal Trespass.

I. Trespass generally, §§ 555—5G4.
II. House-trespass. §§ 565-560.

§ 479, Chapter XVII. of the Code, which treats of
offences against property, deals with three distinct classes
of crime

:

First, those which cause deprivation of property

;

Secondly, those which cause mischief to property
;

Thirdly, those in which the rights of property are violated^
with a view to the commission of some ulterior offence.
The lirst class is again subdivided, according to the*

nature and extent of the owner’s ^ rights over the property
at the time of the commission of the offence, as follows :

—

I. When the owner has full possession and control of the
property, if it is taken from him without his consent, it is

theft; if he is compelled to part with it by violence or
threats, it is robbery or extortion.

II. Where the owner’s possession has accidentally ceased,,
it is misappropriation.

^ The word “ owner ” in this paragraph means no more than the
person who, as against the offender, is entitled to the possession of the
property.
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IIL Where the owner has voluntarily given up the

possession of the property, if the 'offence consists in a

violation of the terms on which it is held, it is criminal

breach of trust. If it consists in the fraudulent means by
which the possession was obtained, it is cheating.

The various subdivisions of these three classes of crime
will be discussed in the present chapter.

§ 480. Theft.—The elements of theft, as defined by s. 378,
are

: (1) movable property
; (2) in the possession of any one

;

{3) a dishonest intention to take it out of that person's

possession without his consent ; and (4) a moving in order
to such taking.

(1) Movfflle Property is defined by s. 2 as including
** corporeal property of every description except land, and
things attached to the earth, or permanently fastened to

anytning which is attached to the earth.” It is expressly
stated by Explanations 1 and 2 of s. 378, that things attached
to the land may become movable property by severance
from the earth, and that the act of severance will of itself

be theft. This of course applies to everything growing or
built iipou the eartli.^ So it was hold to be theft to gather
salt spontaneously formed on the surface of a swamp
appropriated by Government.^ In a later case, the same
court held that the rule laid down in s. 378 was limited to
things attached to the earth, and did not apply to portions
of the earth itself, when quarried and dug up by the persons
who then carried them away. Kernan, J., distinguished the
last case on the ground that the salt was not part of the
earth, but a growth upon it.^ The Bombay High Court, in

an exactly similar case, refused to follow this decision.'^

Even according to English law, where the severance and
the removal of things attached to the soil, such as trees, or
the lead of a church, were not continuous, but separate
acts, the final carrying away was larceny; and for this

purpose a tree was exactly on the same footing as minerals
in the soil.® The object of s, 378 appears to be to abolish
this distinction, and to put the thief who severs and carries

away, in exactly the same position as if he carried away
what had previously been severed.

^ 5 Mad. H.C. Rulings 36.

Jteg, Y. Tamma Ohantaycif 4 Mad. 228.
Bey. V. Botayyay 10 Mad. 255.

^ Bey. V. Shivramy 15 Bom. 702.

Bey. V. Toivnhy^ L.H., 1 C.C. 315.
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§ 481. The Code gives no colour to the idea, which was
et the bottom of many distinctions in the English law of
larceny, that the thing stolen must have some appreciable
value of itself, and not merely as evidencing a right to

something else.' Whatever a man has, it is a crime to
isteal from him. Where the article taken is utterly without
value, so that the prosecution is frivolous or vexatious, an
acquittal under s. 95 would be supported.^ The article

must, however, be something whicli can be the subject of
property. It is laid down in the English law books,
that there can be no property in a human body, whether
living or dead, and, therefore, stealing a corpse is not
larceny, though it was indictable as an offence against
public decency.^ Sir James Stephen says that this is the
only movable object known to him which is incapable
of being property, and suggests that anatomical specimens
And the like would be personal property.^ The contrary,

however, was held by Chief Justice Willes, in a case of
trover against Dr. Handyside^ who had carried away the
.preserved bodies of two children which had grown together,
And had been kept as a Imus mturm? 1 cannot think* that
such a decision would be given now, as it would authorize
the wholesale plunder of a surgical museum. If the rule
AS to a corpse should be applied in India, the only punish-
ment for such offences as were committed in stealing, after
•burial, the bodies of Mr. Stewart, the American millionaire,
And of Lord Crawford, would be by framing a charge under
A. 297. Where a testator had left directions in his
will as to the disposal of his body, it was held that
they were invalid, and Kay, J., said, “the law in thi^
country is clear that after the death of a man, his exe-
cutors have a right to the custody and possession of bis
body (although they have no property in it) until it is

properly buried.” ® Apparently, then, it would be theft to
remove a corpse from the possession of a person who had
charge of it for the purpose of burial. Shrouds and coffins

are the subject of larceny, and are the property of the
executors of the deceased, or of whoever buried him, but

of the churchwardens, or of the persons in whom the

^ 1 Hawk. P.C. 148; 2 East. 597.
- lieg. V. Kasya, 5 Bom. H.C. C.C. 35.
* 1 Hawk. P.C. 148, n.
^ 3 Steph. Crim. L. 127.

1 Hawk. P.C. 148 n.

Williains v. Williams^ 20 Ch. D., p. GG5.
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property of the burying-ground is vested.^ The difficulty

under the Penal Code would probably be to assert that they
were in the possession of any one. Water and gas in pipes

is the property either of the persons by whom, or of the
persons to whom the article is supplied, as the case may be.*-^

§ 482. Possession.

—

(2) The property which is alleged

to be stolen must have been in the possession of some one
at the time of the theft. It must therefore have been some-
thing of which a continuous possession is possible. There
can be no theft of wild animals, or birds, or fish, while they^

are at large, even though they are on the property of the
prosecutor, or on property where he has a right to capture
them.^ But it is otherwise where the creature is tame by
nature or training, or is confined in some place where it

may be taken at pleasure, as in a menagerie, or an enclosure,,

or a fish-pond, or is too young to escape from a place where
it is under control, or is dead.^ A domestic animal which
strays upon a neighbour s ground, or upon a common, does^

not cease to be in the owner^s possession.^ A bull, which
has been set at liberty by a Hindu, as part of a religious-

ceremony, is not the subject of theft, as its owner has-

abandoned his property in it, and it has not become the*

property of any one else.® A bull which, being dedicated

to an idol, and accepted on behalf of the temple, is allowed

to roam at large, does not become res nullius, but is the-

property of the trustees, who retain all the rights and
obligations of ownership.'^ Where a man loses or mislays-

property in his own house, or upon his own premises, it still

remains in his possession, and any one who finds the article

is bound to assume that it belongs to the owner of the place*

where it is found. If he appropriates it to himself without
making the proper inquiries, he commits theft.® The same

1 2 East, P.C. 652.

Ferens v. 0*Brkny 11 Q.B.D. 21; White, Dearsl. 203; S.C..

22 L.J. M.C. 123.
^ 2 East, P.C. 607 ; Bhman y,Parui Denonath, 20 W.R. Cr. 15; Bey,,

V. Bevu Pothadu, 5 Mad. 390
;
Bhivyinim Dome v. Ahur Dome, 15 Cal.

388.
* 2 East, P.C. 607 ;

Bey, v. Skaik Adam, 10 Bom. 193 ;
Mayaranu

Surma v. Nichala Katatii, 15 Cal. 402; Bey, v. Shiekle, L.K., 1 C.C. 158;
Bey, V. ToWilley, ibid, 315.

- 1 Hale, P.C. 506.
** Bey, V. Bandha, 8 All. 51 ;

Bey, v. Bijjal, 9 All. 348 ;
Bomeshr

Vhunder v. Mira Mondal, 17 Cal. 852.
7 Bey, V. BaBa, 11 Mad. 145.

1 Hale, P.C. 506 ;
2 East, P.C. 664; Beg, v. Kerr, 8 C. & P. 176.
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principle applies to inanimate objects. If a man sends a

<5oat to a tailor, in the pocket of which he has left his purse,

or sends a table to a carpenter, in the drawer of which there

is money, he retains both the property and the possession

of tl»e purse and money
;
and it makes no difference that

he was not aware of the contents of the pocket or drawer,

because he was entitled to have both coat and table back
again, with everything w’hich they contained. But if he

had sold the coat or the table in ignorance of their contents,

his property in the valuables would remain, but his

possession would be lost. In the former case the offence

would be theft; in the latter, misappropriation.^ Where
iron had dropped out of a canal boat, and w'as found and
carried away \vhen the water was drawn out of the canal, it

was held that both the property and the possession of the

Canal Company continued, and that the taking was theft.*^

But where a man buried the carcase of a bullock, suspecting

it to have been poisoned, it was ruled that this showed an
intention to abandon both property and possession, and
that a person who dug up and carried away the cavase
could not be convicted of theft.*^

§ 483. Property still remains in the possession of the

owner, where it is in tlie physical custody of some one to

whom he had entrusted it lor his own benefit, and from
whom he can demand it unconditionally whenever he
23lease8. The particular cases of a person’s wife, clerk, or

servant, are mentioned specifically in s. 27 of the Code, but
the same principle applies to all similar cases. The plate

which is supplied for the use of a guest at a hotel; the
goods which are placed in the hands of a customer at a
shop, or left at his house for inspection

;
a horse at a livery

stable, which a professing purchaser is allowed to mount, in

order to try his paces, still remain in the possession of the
owner.^ So, where a lady who wanted a railway-ticket,
handed the money to a stranger, who was nearer than herself

to the ticket-office, that he might procure a ticket for her,

and he ran away with the money, this was held to be theft,

as she never parted with the dominion over the money, and
merely used his hand in place of her own.® And if, as

’ Cartwright v. Green, 8 Vcs. 405 ;
S.C. 2 Leach, 952 ; Merry v. Green,

7 M. & W. 623.

^ lieg, V. Howe, 28 L.J. M.C. 128; S.C. Bell, 93.
3 4 Mad. H.C. Rulinfjs 30.

« 1 Hale, P.C. 606 ; 1 Hawk. P.C. 145 ; 2 East, P.C. 677, 687.
^ Jteg, V. Thompson, 32 L.J, M.C. 53 ; S.C. L. & C. 225.


